WATER RIGHTS.

Under the heading “The Right to the
Use of Water,”” Judge James Kerr, of
New York, gives, in the March issue of
Irrigation Age, a digest of the law upon
this subject. The Age vouches for Mr.
Kerr as being one of the best posted
men on 1rrigation law 1n the east.

The Judge opens by saying that it is
an elementary principle of law that air,
light and weater are the common property
of all mankind; that is, belong to no one
in particular, but to the public at large.
The right to use is the only right that can
be acquired, and this is not a proprietary
right, but simply an easement. In this
country private mterest is secured only
by act of congress, by statute or by pre-
scription.

The right to the use of the water is re-
stricted to the reasonable wants of the
individual or company, and is held sub-
ject to the great fundamental principle
of “‘not interfering with the rights of
others.”

“Water cannot be appropriated and
taken for any use which is purely pri-
vate and does not carry with it any pub-
lic beneficial use, although auxiliary to a
private enterprise and private profit.

““Where persons or a company appro-
priate water in the arid region under the
statute and construct a ditch for carrying
the water appropriated, and supplying it
to the lands through which the ditch
passes, they take on the nature of—if
they 0 not Yecomie—cohtmon tatriets;
and gwe cerlain dubies 1o the publie,
amapg which is the duty of supplying
water to any adjacent land owner
who may desire 1, whenever theie
ig & surplus of water flawing in the
canal, the bepeficial use of which is not
already dispased of 1o some one owning
land alppg the diteh, who is using the
water for a proper purpase, as for the
purpose of irrigating his lands.

“Having acquired the right to the bepe:
ficial use of water, the proprigtors of &
eanal may (‘iEPQSF of it in any manner
they see fit, and a1 apy price they may
fix, provided only it be yeasonable and
equitable. Thus the proprietors of a ea-
nal will not be peppitted, even in the ab-
sepce of slatntory regulations, to fix ap
extortionate price, which practically
means the prahibition of all use of the
water, for ne man eap he permtted 1o do
indiveetly that which the law prohibits
him from doing divectly. In the absence
of a statute goyerning, it is thought that
the price charged for water must be ap
equitable one; in other words, such an
ane as will yield a profit on the invest-
ment, and enable the farmer to pay the
rental and yet secure a fair return for his
labor. In Montana 1tis provided by stat-
yte that the county commissioners may
fix the price to be charged for water,

“A canal company which has been
selling a right to the beneflcial use of its
yaters at a stipulated annual rental may
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at any time change the method of dis-
posing of such use, and charge a fixed
price for perpetval water rights in addi-
tion to a specified annual rental, so long
as they do not thereby impair or inter-
fere with any vested rights of owners of
Jands under the canal. They may not
only do this, but they may also require
that the water rights be taken within a
certain time, and if they are not taken
within that time by the owners of lands
under the canal, give notice that they
will sell such water rights to any other
person or persons, or that they will even
refuse to sell them to any one.

“It is thought that the only effect such
proceedings would have upon any owner
of lunds under the canal would be to sub-
ject him to the liability of losing his
right of priority to use, and if the ap-
propriation of water was not sufficent to
supply all the lands under the canal, he
might be cut off entirely of any right to
partizipate in the beneficial use of such
water. Where water is flowing in a nat-
ural channel, the law is that ‘he who is
prior in time 1s prior in right,” regardless
of his location on the banks of the
stream. An irrigation canal 1s merely an
artificial channel of stream flowing
through the land, and the same rule ap-
plies—‘first in time first in right.” Butit
is thought that so long as there is watet
flowing in the canal, the right to the
benefleial use of which is not sold and
actually used, the land ownér fdiling to
take dut a watet right for His ldnd will
b ki Ly e das ot s Wiel of dieh
surplys as his Jand myy require, proyided
only there be so much, upon the payment
of the fixed rental therefor.

“It is a eommen practice with cangl
companies 10 sell what are knownp as
floating water rights.’ 8o far as the
writer is aware, the legality of the sale of
such water rights has never heen raised
in any adjudicated case, and the siutus
of the halders of such water rights ju-
dicially determiped. Up prineiple, how:
ever it would seem that such & specula:
tion in water rights is a hazardans ep:
terprise where the purehaser is pot ap
owner or holder of land under the eanal
which may be henefitted thereby; for
while water used ip irrigating land is ip
many respects different from URAPRre:
priated water flowing in & patural chap:
pel thraugh the land, and has been said
pot to be appertaiping to the land, yet
under ap arder from the county commis-
gioners, who by law are designated to fix
water ventals, the land gwner whe did
not obtain a water right may still gbtain
water; and in the absence of statulgry
legielation gp the subjeet, the compapy
wonld be held, at commea law, to haye
submitted 1self to & reasonable judical
controlipyoked and exercisedfor the eom-
mon good, in the matter of regulations and
charges; and an attempt to use its my:
nopoly of water for the purpose of coere:
ing compliance with unreasonable apd

extortionate demands, would lay the
foundation for judicial interference, and

a mandamus would issue.
“From this it follows -as a corollary

that if a person who has been taking
water from a canal company at a stipu-
lated annual rental, neglects or refuses
to take out a water right in compliance
with a demand of the compuany as above
suggested, so long as there is a sw plus
of water unappropriated to actual use,
and wuich is running to waste for want
of such actual use, he will be entitled to
receive and use that water upon his land
upon application to the company and
payment of reasonable charges therefor,
notwithstanding the fact that floating
water rights have been disposed of to
persons other than actual owners of land
under the ditch, and the compnnj" has no
more water rights for sale. It goes with-
out saying that it would be otherwise
where the water is all actually used, un-
dersuch sale of water rights, on lands
prope:ly under the canal.”
EXPERIMENTS WITH CELERY.

Professor Coote, of the Oregon Agricul-

tural college, gives in a recent bulletin an
account of his experimentation with celery
in 1893. His plaits were started in a fore:
ing house. As soon as the third leaf ap-
peared the plants were pricked out intd
flats or boxes, three inches deep and twelve
inches wide; which were kept in the house
for a month. The last of April they weré
put in a cold frame to harden for twd
webkd At tHe efpiration of this time the
plants were transferved to & well-prepared
and well-moistened bed, where they were
set four inches apart, rows being six inches
apart, the tap rogt being shorteped. The
plants were liherally supplied with water,
and after some days were transferred to
ground spaded fifteen inches deep, in order
to permit water to drain throngh.
. Far yows Ng. } and 2 trenches ten inches
deep were dug and in them placed three
inches of well yotted stable manure mixed
with hardwoad ashes, one part o five. This
campost in the ditch was then spaded to the
depth of five inzhes, thus mixing the eight
inches of compest with two inches of goil,
This being completed the plants were set
ant twelve mv‘;sg apark. 1w 8 single row.
The ditches werg four feet apart, thus af:
fording plenty of room for earthing up:
Each row contained fifty plants.

Row No. 8 was given a top dressing of
Joam, ashes and mannre in equal parts with:
gut Any apparent resnlts,

Row No. 4.—The trepch was dug ont
thirteen inches deep, and six inches of fresh
ow mannpe well spaded into the soil at the
bottom of the trench. Much better heads
were obtained by this treatment, the plants
made & much mare rapid growth, and were
of better quality.

Durmg the dry seasm. plenty of water
was given, never permitting the plants o
became dry.  Under this treatment 3 gead
growth was kept up during the season.

Golden Yellow, - This variety was the firsh
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