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feresting Letters Written by
Governor Lee and Attorney
" General Pyle.

; ple Law to Secure Conviction of Kirk
G. Phillips for Embezzlemeat of In-
terest on State Funds.

(Continued from last week.)

estion. It hinged on the absolute liabi-
fy ol tae treasurer, holding tbat having
propriated the interest money, the stale
&'no right of recovery because, being ab-
ruteiy hable under explicit provision of
he Colorado . constitution, the treasurer

a8 1n no sense a trustee, and could not .

herefore be held indebted for any acere-
n to the funds in his hands. Whether
he rule fixing the absolute havility of the
easurer establishes the relation or debtor
d creditor, .tnereby making the treasur-
the owner of the funds in his hands, and
titling aam to interest thereon, is a goou
le, it 1s not my duty to decide, no matter
hat my opinion of the possible disasters
d immoral results of such a rule may
The Co.orado decision is not. paraiiei,
erefore, in any respect, to the case under
nsideration, unless, under our law, tne
asurer and stdte sustain the relation or
btor and creaitor® Are you prepared to
firm such a proposition?

H'he Georgia case is even less pertinent !

jd applicanie than that of Colorado. It
pears that the treasurer and governor or
porgia were authorized' to contract with

e banks for the payment of interest on

ate deposits; that the treasurer, ignoring

e governor, executed a contract for inter-

t on slate funds by means of which tne
easurer himself and his political friends
ofited largely. The treasurer was sued

S his bond for, the interest, and a majors
of the "cotirt held that the state could

t recover from the sureties on the treas-
er's bond because the treasurer had made
unlawful contract entailing a penaity.

he proposition that the state can lose
ty right to its funds through the

‘

. bond.

! every cent that ex equo et bono

" giolation of the obligation of the bona

faithfully_to discharge this duty requirea
by law; and thérein the bond was broken,
and on this breach the state ought to re-
covex.

So with the second _condition of this
It is as clearly broken, under the
allegations of fact and the law applied
thereto. That second condition is “"1aith-
fully to account for and pay over all mou-
eys that may be received ot him from time

i to time by virtue of his office. As treasu=

er he received the principal. As treasurer
he deposited it with the banks. 4t wus

{ subject to his check as treasurer, and the

bill of particulars so distinctly states. Of-
ficially the deposit was made. « Officially in-

. terest was agreed upon for the use of tne
i money deposited; and by every ruie of law;
| common sense and equity, that interest pe-

longed to the state.  The treasurer got it

! virtute officii- and when he received 1it, he

received: it a8 trustee of the state. By vir-
tue of his office, he was the custodian and
trustee of this fund; and all that he made

» out of it belonged to the cestui que trusc,

His duty, his ofticial duty, was to place it
in the treasury tor the state, his cestui que
trust, and to account for it, if instead of
Eumng it there to the credit of the state,

e and others by his assent pocketed it.

I am aware that the books make a nice
distinction between funds acquired colore
officii and those obtained virtute officii;
but I know of no case where, - under tne
facts here disclosed and law at all anal-
ogous, the money couid not be recovered
out of ‘the misteasant and those who -
dorsed his faithful diseharge of duaty. It
seems to me that the obligation, the offi-
cial obligation of the treasurer, under the
:l\'l‘()! 150 supra, is not only to account for
such money of the state as came into his
hands from taxation and other sources of
revenue, but for such interestasheactually
makes on that money for its loan or depo-
sit_as treasurer; and uaf such be his offi-
cial obligation, it binds his sureties as well
as himself. They obligated themselves to

| make good any defaylt of his in not paying

over all that belonged to the state from
any and every source.

The third and-last condition of the bond
makes this stronger. It is that he will
safely deliver to his successor all books,
moneys, vouchers, accounts and . euects
whatsoever belénging to his said office.”
Does not this sweeping clause embrace
belengs to
the state? " If the argument above, under
the second breach, he found, thoa the word
“moneys” would. apparently include  this
interest; but. the subsequent words,. ‘‘ac-
counts’ and. ‘‘effects” leave.the position sq
strong as to be unassailable. Suppose ‘tne

— T i -

be.
cer by any law passed
subsequently to the execntion of sueh bond,

's}though no such condition is expressea

ful discharge of any duties which may
required of such o

erein, (and) for the use and benefit of
' everygyerson who is injured, as well by any
| wrongtal :
?oﬂicg. as by his failure to perform, or by
| the un(})ro_per_or neglectful performance or
|tbose uties imposed by law.”
, These provisions, in my ju ent make
the treasurer and sureties liable on this
{ bond for any wrongful act done under col-
{or of his office. - Was not this aot wreng-
{ ful? When he could haye made the inter-
est for the state, was it right to make it
i for himself? If not done officially, as Y
i think it was, was it not done by color of
his office? The declaration and bill of par-
ticulars show it beyond possibility of cavil.
i In bank deposittories of the public funas,
| he deposits those funds and pockets the in-
terest. By virtue of his office, he makes
the ‘deposit; and by color of it, to put 1t
{ weakest, he makes interest on the deposit,
and he and two others appropriate that in-
terest to their own use.
of law also make the treasurer and sure-
ties liable on this bond by his failure to

t make the interest for the state, and by the |
improper and neglectful performance of his '

| duty when he made the deposit and absorb- in the contemplation of the state or the

ed the profit of that deposit instead of
making entry of those profits for the state
{in a durable book under Section 97, sub-
section 2 of the code.

In Jaw the act was not the less
i wrongful, improper and neglectful, if done
in jgnorance of the act of 1876, and under
the idea that the joint resolution of 1871
 was still in force, which desclaimed auy
claim of the state to interest in such cases.
The act of 1876 repealed that resolution,
fand it was the duty of the treasurer to
know.
peachment, the fact that Mr. Renfroe was
& member of the legislature of 1871, and
{ was ignorant of thé subsequent law, may
have thrown light on his intent to do
|l wrong, and thereby have been considered
{on that great issue before the senate,
{ though even in criminal cases ignorance ot
i the law is generally no ¢xcuse; but on a

civil case for money growing out of his |

office, ignorance of all the law pertaining
; to: that office can be no sort of legal de-
{ fense to the suit.
‘ Thus regarding the case as controlled by
the statute of the state, 1 deem it unne-

"ressary to examine criticaiiv the common |

law of England or the adjudications there-
on in.the United States or any of the
American states. 1 add simply that the
eriminal statute of 1878, making such con-
duct felonious, sxp‘ressly lprovirdus that Lhe
EEoad MR « what v ok s WA
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¥ very bad nublic policy. The contention
hat a treasurer may reap thousands or
follars in profits from the unlawful use of
he people’s money, and that the state can-
ot recover because the unfaithful publie
ervant has subjected himself to a penalty
gor his unlawiul dcts is a pernicious doc-
ine: and that it wae regarded as had law
5 lucidly shown in the dissenting opinion
f Chief Justic~ Jackson of the Georgia
rart, which I quote in full because of its
rong doctrinal qualities, and for the
urther reason that, in your haste, you may
ave undervalued its importance. It is as
pllows:
' I am wholly unable to concur with my
@ssociates in the judgment rendered, that

e treasurer and his sureties on the bona
ued on are not liable to, the state for the
nterest made by the treasurer and used
by himself and two of his sureties for their
private profit. The law of the case is to

found in the statutes of this state, and
here is.no neeqd of going elsewhere to de-
germine that law, To my mind it is_clear;
pnd a few words will show the reasons
iwhich make it clear to me.

It is not a criminal case. It is not =
question of mala fides in a civil case. It 1s
g naked question of liability to pay money
bn a contract under seal made by a public
pfficer and his sureties. Did the officer
break the contract he made with the state
when he put his signature to this bond, and
did his sureties agree to make good that

reach, when they signed the same bond?
T'hese are questions, and the only uestions,
arising on this demurrer, and both are nu-
swered in the affirmative by the facts alleg-

in the declaration and by the law pres-
cribed by the statutes of the state.

The bond is set out in the declaration
and speaks for itself. The breaches there-
of, which the declaration alleges, or can al-

B lege, by amendment, are the failure “faitn-
fully to discharge, execute and perform all
band singuiar the duties of him required,
gand which may be required by the consti-

ution and laws;"” and the failure faitbfully
g0 ‘‘account for aud pay over all moneys
ithat may be received of him from time o
time by virtue of his office, and the fail-
maure Lo “safely deliver to Lis successor ail
books, moneys, vouchers, accounts and ef-

?

fects whatsoever belonging to his said of--

fice.” The allegation further is that the
Breasurer “‘did collect, in his official capa-

ity, from different banks and individuals 1

n the city of Atlanta, in said state, large
ums of money, as interest and.commissions
or the use by said banks and others of the
@public money of said state, in' the hanae
bf said Rentroe, as treasurer as aforesaid,
and did, in violation of law and of thée ob-
ligations of said ‘bond, appropriate the
Esame in bart to his own private use and
‘benefit, and did allow one John W. Mur-
phy anu one Vincent R. Tommey to appro-
i praate the same in part to their own pri-
 vate use and benefit respectively,” and then
the declaration sets out the amount Ien-
froe used for :himself, and the amount
which ‘each of the others appropriated to
their respective private use by his sanction,
and afterwards, “appended to the'declara-
tion and made part thereof, is a bill of
particulars itemizing the several sums so
used by the treasurer, with the dates there-
of, in syndry banks, some of which yers
state depositories; and further, it alleges
that the state iz entitled to recover upon
ihe dtofl Principai and - sureties the
g ‘money 80 used unlawfully and misappropri-
ated by the treasurer; and also penalties
therefor, J
On these facts, alleged in the declaration

and admitted by the demurrer, 1 am of the '

opinion that the, state is entitled to re-
cover, every condition of the bond havsng
been clearly broken by this use of the pub-

lic money by the treasurer.” '
The bond was broken, in that the treas
urer didynot “faitbfully discharge the du-
| ties required or him by law.” The act of
- 41876 specifies those duties. Among other
~ things, it enacts that”” “he may, with the
- approval of the governor;, d?)o'mf, tands
set apart for the pur of educatio
Ipose no red for'imme-

. Ty sort.

{position.

‘education, or |
£0 his draty us

' is, that sureties are n
y | case, the statute—the lay

equo et bono —an equitable demand—
against any bank ' or private person, would
he not be bound by this 1sw and this con-
dition or obligation in his: bond to turn 1t
over to his successor; aaflifailing to do so,
would ' he and his sureties not be bound to
pay it8 value?  Would it not be one of the
effects of the state belonging to his office,
if such be the law, in case f)e had such a
claim or demand on others, is he and are
his securities to be relieved from the claim*
because it on him and two of his suretiea?
Does the fact that tha claim is upon him
make it a claim not “‘beélonging to his said
oftice?” It
count or effect belonging to his office, ow-
ed by him to the state, and which he 1y
bound to deliver to his successor. The act
of 1876 was passed at a time when the state
was aroused in respect to defalcations or
the person .uen treasurer; and the general
assembly made this broad and sweeping
law to cover -every defelcation of every
sort, and to secure, beyond peradventure,
all her moneys, accounts and el;%cts of eve-

“Whatsoever” is the broad word
that enlarges the scope of linhility and
makes it expansive, 1 had almost said, as
the universe. . The great Maker of the uni-
verse aid Redeemer of man used a kindred
word in range and compass, when he said,
“God so loved the wor.d that he gave his
only begotten Son to die, that whosoever
believeth on Him should not perish bus
have everlasting life,” and when, in the
very last chapter of the groat law book, ne

and whosoever will, let him take
the water of lire wce.,.

1 think, too, that liability for the breach-
es of this bond covers the penalties pre-
scribed in the event that the treasurer ap-
propriwtd any of the money entrusted to
him as the officer of the people and the
custodian of their funds to his own use.
The act of 1876 also covers all fours this
The eleventh sub-division of tne
vwelfthsy section of that act is as follows:
‘“Fhe treasurer shall not, under any cir-
cumstances, use himself, or allow others to
use, the funds of the state in his hands,
and for every violation of this section, he
is lable to the state for the sum of five
hundred dollars 48 a penalty, or a forte-
ture of his salary, if such forfeiture will
pay the penalty incurred.” Page 131, sub-
division 11, acts of 1876; Code Sec. 97,
sub-sec, 11. ¢ f

The fourteenth section of- the same act
ie as follows:

“That if the treasurer fails to perform
the duties of his office, misapplies or uses
the funds of the state, fails to account for
and pay over any moneys he may have, re-
ceived by virtue of his office, whereby he
becomes liable to the state, it shall not be
necessary to sue his official bond, but tne
governor is hereby authorized to issue a h-
fa. instanter against the treasurer and his
securities for the amqunt due the state by
the treasurer, with the penalties and costs.”
Acts of 1876, p. 132; Code, par. 97 (b).

Unquestionably this fixes the liability of
the sureties on this bond for penalties. And
if this bond had been an official bond, who
can contend, with any sort of confidence,
that the governor could not have issued ex-
ecution instanter thereon for these penai:
ties; and recover for the state by levy and

sale? But the bond is not an official, bug «

voluntary bond, as bas been adjudicated by
this court. Therefore the remedy of tha
state 18 Dy swit on ihe bond. Seetd Ga.,
048: 1 Kelly, 580,582, :

The only effect of thess rulings is, ‘that
the state has no summary remedy on. the
bond, but is r*itted to the usual suit at
law on the bond? The bond is as good, but
the remedy is different. Therefore these
sureties are/liable for/the full extent in'this
suit as they would have been had the exe-
cution been issued; and the labjlity covers
all that would have' been covered had it
been an official bond, and as such had ex
cv{rgn beex;t g:sl:gd mtrtanter.Art R 3

“The constitution ot us77 5 At )
Par. 5, codified in ‘Sac. dl24,'maicea fun-
damental what the act of 1876, Section 12,
sib-sec, 11, p. 131, e, par, 97, sub-sec,
1, bad previously declared to be legisla:

tive law. Both entered into and made part

“of this bond as itz face shows and the. sta-
i tute requires. Code, .

1 Jode m.m, sub-sec:3. It
is no answer to this liability on- this bond
for penalties to say that the law, ‘_.mu;

2 ot responsible for
penalties or 'for{gx_turea,-.'bete:u.leg; Jin
of this. :

ly declares that they s *?

g’::' is it any reply-to lny down th

‘principle that, were a statute
s Ta remedy” 'to enforce

alty, no. other can’ be'resorted to-

e

es where th

oo e only remed ogﬁ%?;»’ea

‘bond was held in 66 _Gn;&-;nip

yelween these same parties;-to

o bet:: a vpiuntaryfs)bqu

» the statute gives no n

- by the ruling in 1

1§ an_equitable claim, an ac-

by. Code, Sec.
ever, was passed after this interest was
made and received, and could' hardly af-
fect the result here, even if that provision
{'was mof in it. Appending hereto the ¢1-
tations eof ‘the attorney general and Mr.
\a; M. ‘Lester, lor the state, of author:
ties outside of our state, and some of our
own, as they may throw further light ow
a broad view of the entire subject, I close
what ‘a sense of duly to the state required
me to:gay, in order that views of law and

construction of statutes damaging to tne |

public, in my’ judgment, might not be cit-
ed hereafter as carrying, by a unanimous
judgment of this bench, the force of a
legislative enactment. Vol, 4 B., Meyer’s
F(gb Dec. Secs, 380, 382, 396, 397, 405, 407;
10 Otto 8; 56 Ga., 200; 60 Id., 296, 318; Wil-
liams Ext’rs, 1844; C. Lansing;
Central Law Journal, p. 34;

St., 452, 209; 2'Gratt.,, Va., 134; 53 Ind,,
2331,

act committed under color &f his !

{ l':é:tsg'id office of treasurer, that is, to the
» el D :

1f we correctly understand the. argu
ments on the part of the defendant, 1t is
that on either of three  propositions or
hypotheses the money here in ‘controversy
belongs to the treasurer individualiy.
These propositions are: Kirst. The legal
title to the public money which came to
the hands oF Treasurer McFetridge is in
him, and not in the state; that the rela-
tion between him and the state was that ot
i debtor and ‘creditor, only, and hence that
it is no concern of the state what the
treasurer did with the public money or
how much profit he made out of it, pro-
vided he accounted properly for what ne
received; that his obligations to the state
. were fuﬁy performed when he paid or de-
Rvered to the persons entitled thereto the
amount of money which he.received in the
first instance; and hence that the sums re-
ceived by him from the baaks in which
he deposited the public funds, as interest
on such deposits, whether paid to him as
a gratuity, or pursuant to a previous agree-

These provisions { individually, as incident to the legal own-

i ership of the money.

ment or understanding, belonging to him

= Second. The deposit of the public funds
in banks by Treasurer McFetridge was
without aathority of law, and it was not

gureties in the official bond, that he would
make such deposits and receive interest
thereon. Hence lability for such interest,
even though the state may recoyer. of tne
{reasurer, i3 net within the true intent and
meaning of the condition of his bond, and
the sureties are not liable therefor.
Third. If the first proposition above

KAUTZ IS UPHELD

PRESIDENT ENTIRELY SATISFIED |

- WITH HIS CONDUCT.
No Undue Restraint Has Been Plaoed.
Upon the Admiral Which Should
Eﬂncour-xe the 'lﬁusentl—Ad~
miral Kauts Was Given o Free
Hand = With ilie Injunetion to
Avoid TUnnecessary moduhed—
Present for the Purpose Simply
of Carrying Out "the-'l‘rejlty .Obll-
gations,

Washington, Mav 4,—It is denied of-
ficially here that any. undue restraint »
has been imposed upon Admiral

«Kautz which should encourage the in-

surgents in Samoa. On the contrary,
Admiral Kautz has bee nadvised that
the president supports him in all that
he has done; that he is entirely satis-
fied with his conduct, and the only in.
junction laid = upon the admiral has
beeén to avoid unnecessary bioodshed.
This injunction is not understood to

stated is negatived and the state held to

On a criminal charge, as on his im- !

' office all such funds.

“34% (b)) That act, how= 1

33; 10 |
randt on !
Suretyship, 456, 455; 17 Ala., 806; 46 s-a. '

be the owner of the public funds that came

! to the hands of Treasurer McKetridge, he !

is still absolately liable on his bond to ac-
count for and pay over to the persons eu-
titled thereto, or deliver to his successor in
Because he is thus
bsolutely liable therefor, the ordinary
ﬁahi]ity of a trustee to account to his ces-
tui que trust for all profits made by him
out of the trust money or property does
not exist, and the money claimed in this
action is not recoverable by the state, but l
belongs to the treasurer individually. This |
proposition assumes that the deposits were
lawfully made, and the, interest claimed
lawiully received by the treasurer.

We now proceed to consider the above
propositions in the order stated, and the
determination of them is Dbelieved to be
decisive of the judgment which ought ro.
be rendered in the case.

I. It is assumed for the purpose of tne
case that, if the 1legal title of ‘the public
funds which lawfully came to the hands ot

—Ireasuir Mchetn a8 yested i dua,
there can be no recovery by the '-state,
either against him or the sureties in his
official bond, for any profit be may have
made by the use of such funds. The ques-
tion whether the state is the owner of the
public funds in the hands of its treasurer,
or whether tne legal title thereto is in the
treasurer, must be determined hy .th:: sta-
tutes prescribing the rights, duties, and
liabilities of the treasurer. These statutes
will be referred to and considered as brief-
ly as possible. Sec. 152, Rev, St. is as
follows: ““The treasurer shall keep his gf-
fice at the capital; shall receive and bave
charge of all money paid into the state
treasury, and shall pay out the same as di-
rected by law.” Section 153 requires him
‘o give a bond, with sureties, conditioned
(among other things) for the faithfal dis-
charge of the duties of his  office, ana
that he shall deliver to his successor in of-
fice, or other person authorized to receive
the same, all moneys, property, etc., “Dbe-

i This opinion and that of the Colorado
court were fully reviewed
court of the state of Wiscossin in the Stace
vs. McFettridge, tand dismissed as non-ap-

licable. 1
1ave adopted the reasoning on the opinion
of "Justice Jackson of Georgia.
up, the Wisconsin case is the most re-
cent, the most thorough, and to my mind
the most sound of the cases cited, and it
is the one which should control in for:u-
ing a judgment concerning the abiiity of

South Dakota to_recover the money wiien
was received by Mr. Phillips as interest on |

the funds of this state. 1 quote the opm-
ion of Judge Lyon in the Wisconsin cuse
in full, as 1t seems to meet every sahent
objection which could be raised against the
right of South Dakota to recover the in-
terest money unlawfully converted 'to the

On this appeal, therefore, this is simply |
official bond of |
against '

such | !
! to report to the governor, at stated times,

an action ot law on the off
the state tréasurer, McFetridge,
him and his surviving sureties in
bond, to recover certain sums of money
which he received from time to time du:-
ing his specified term of office, from banks
and. banking nssociations aud firms, as
compensation paid by them on loans .of
ublic funds to, or deposits with, such
ganks, associations and firms.
venience these depogitories are referr:d to
in this opinion under the general designa-
tion of banks.
half of the defendant that, although the
treasurer may be liable to the state in some
form of acticn Tor the money thus received
by him on account of such loans or depos-
its, yet, unless the sureties are also liable
therefore on the bond in suit, there cau
be no recovery in this action against the
treasurer. This is probably a correct
statement of the law. At least, for t“e
purposes. of this case it will be 5o regard-
ed. In determining whether the sureties
are liable on the bo
breach thereof, it will not be forgotten
that their liability must not be extended by
mere implication beyond the letter of their
undertaking.  This court bhas always held
rigidly to this rule. TIts latest deliverance
on* the subiect, in Drinkwine vs. City of
Eau: Claire, (Wiaconsin) 53 N. W., Rep,
673, in the opinion of Mr, Justice I‘n-m:,g,
it is said: e liability. of a surety 1is
strictigsimi juris, and cannot be extended
by an implication. He has a right to stand
= fihc exact words of his eontract: “dlhy
bon
it shall so speak, and that the liabilities

are limited'by the exact letter of the bond, |

and, if words will not make them liable,
notf{ing can.” There is no construction—no
equity—against sureties, bbin D. Brad-
ley, 17 Wend. 422; State v. Medary,
* Ohio, 565; Myers v. Parker, 6. O. St., 504;
" Supervisors v. 17 N.'Y., 242,
“In the light of the above rule we are to

.breach of the c?rzgitic;n,tof the bend in suit,
‘to the injury of the state, 1
Tegal falos. the sureties-eanibe.held:Hable
on their bond. ~If there has * been such
hreach it is of the condition’ that “said Ed-
ward C. McFetridge shall deliver over to
his suecessor in office, all moneys belonging
to his said office.” As @ matter of course.
if he has not done so there is also & breach
‘of the copdition” that he* shall faithfully

scha ufies of maid office of state
ttp;guggﬁ %b f%hfc{i‘
his

. di % ng aid offi L

; er’ 0 ol ‘du‘he: 18 tofd‘qlwefr

_to nueup or, at the expiration of his of-

ficial term, all n onging to ‘his of-

"'%a Biould: be in is
will for the p

hat, in;

by the supreme |

The Wisconsin court seems to ,

Summed |

For cou- !

It is strongly urged on be- |

ond - for the: alleged |

aks for itself, and the law is that '

17 |

for which, under |

Jonging to his said office.” Section 154 ‘re-
quires the governor to exact an additionas
bond of the treasurer in several contingen-
cies. one of which is, « yroenever the funds
in the treasury shall exceed the amount o
the treasurer’s bond.” Section 157, Subd.
1. makes it the duty of the treasurer o
keep a cash book, and to enter therein “‘a
detailed account of all money received by
him and disbursed,” which book he is re-
quired to deposit weekly with the secreta- |
ry of state. Sub-divion 2 makes it the
duty of the treasurer “to pay out of the
state treasury, “on demand, the amounts
| specified in proper warrants drawn by 't‘he
secretary of state, and provides that *he
shall pay mo money out of the treasury”
excopt in pursuance of some law authoriz-
ing Lim to do so. Sub-division 7 requures
him to report quarter yearly to the gover-
nor “the total amount of funds in the
treasury, specifying in what kinds of cur-
rency they consist, and the amount of each
kind,” ete. Sub-division 8 requires him also

“a full and detailed satement of all mon-
ey received into and paid out of the treas-
ary” during the time specified in the sta-
tute. Section 159 is as follows: ' “The gov-
ernor and attorney’ general shall, at least
once in each quarter, and at such other |
times as the governor may elect, examme !
and eee that all of the money a])peariug
may elect, examine and see that all of the
money apearing by the books of the secre-
tary of state and state treasurer, as . be-
longing to the several fundsis in the vaults
of the treasurer, and, in case of a defi-
ciency, shall require the treasurer to make
up such deficiency immediately; and if
such treasurer shall refuse or neglect for
ten days thereafter to have the full sumn
belonging to said funds in the treasury,
the attorney general shall institute pro-
ceedings to recover the same.” ¢ ;
Section 4419, the vprovisions of whica
doubtless extend to and include the state
treasurer, makes it prima facia evidence
of the embezzlement thereof if the state
treasurer loans or dposits the public mon-
eys in his hands “for his own gain, profit,
or advantage, without special authority.”
This_section also contains the fgl_olwiuﬁ
provision:  “Every public officer  shai
promptly pay over, as required by iaw,
the same moneys received and held by him
by virtues of his office, and the whoie
tﬁoreo(.” The above statutes were all in
force when, and for & long time before, the
bond in suit was execuled. From begin-
ning to end they are entirely inconsistent
with the theory that the 1legislature in-
tended by the enactment of any of them ro
vest the state treasurer with the Jegal own-
ership of the public moneys which come to
his hands, thus making him merely the
debtor of the state in respect there-

! to. If such were his relation to the state,
determine whether there has been any

it would, be difficult to show. that such
funds were mnof subject’'to be seized tor '
his debts, or, in ¢ase of the death of the
treasurer in office, that the same would
not go to his administration as part and
parcel of his: estate, the state being, per-
haps, a preferred creditor. It is “incon-
ceivable that any legislature could intend
such resnlts, and there is nothing i
statute which forces ‘the conclusion that
they did go. - A close analysis of the above
statute, or any extended discussion: of
them, 1s quite unnecessary, fi
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 Consul Osborne.

An any

restrain the officer in any way from
such military and naval operations. as,
in his opinion, are necessary to pro-
tect fully the interests of the United
States, British and German. residents
in Samoa, but it is expressly under-
stood -that Admiral Kautz is present
gimply for the purpose of carrying out
the treaty obligations as to the inter-
ests of the citizens of the tripartite
agreement, and not as a representa-
tive of any one power. )

So far no advices have come to eith-
er the state or navy departments on
the date of these press dispatches,
hence it is assumed that no events of
very great importance have occurred
warranfing ‘the

gram by either Admiral ‘Kautz or’

SOMB ALARM FELT,

AU B : 2
Nineteen Mills Are Iny . 5
i o DARRAMLE T, St e
_ New York, May 1.—Atticles of incor-
poration of the United States Flour:

‘Milling. company, filed In, New Jersey

_mark the consolidution of

those in Duluth, West Superior,

waukee, Buffalo and’ Syracuse, N. Y.
The organizers of the trust have pur-
chased only such propertles as they
could procure at a reasonable market
p The nineteen mills included in
the list have a daily capacity of about

40,000 barrels of flour, . .
It was expected that the Pillsbury-
Washburn Milling conipany, the Wash-

burn-Crosby : and. the Northwestern
sconsolidated compaiifcs would go into
the consolidation, but it is stated that
the English shareholders wanted such
exorbitant prices  for, their holdings
that those companies- were left out of /.
.the consblidation, T R e A
The combination s on a par with the
American - Sugar = Refining  ‘company
and American Tobacco company in its'
scope and ramifications, and was bit- =
terly fought by the Northwestern
Arade journals and by the Minneapolls
milling interests from the. start. g

FOR ALLEGED LIREL,

Scnaztor “Whiteside Sucs Senator
Clark and His Butte Paper, - ]

~Butte, Mont.—State Senator Pred :
Whiteside, who started the  cry that
bribery had been done in the recent :
legislature to secure the election of W.

A. Clark to the United States senate,

late last evening brought a libel suit in

the district court against '‘Senator
Clark and hls Butte newspaper, the
Butte Miner, asking $100,000 damages.

The suit 18 the Tesult of articles on
Senator  Whiteside by the paper dur-

ing the senatorial contest; in which he

was charged with conspiricy, and the

accusition was made in the paper that

_the $80000 which Whiteside clajmed

-to have received from Clatk Tiad bHeen: -

glven him by the alleged conspirators.

Ravages of Prairie FGire, 23
Woonsocket, 8. D.—Sunday was a =
e =t PSS Y SO A TR RS

-~ - Sraetali s 1)

Not Well Recelved.

Wellington, N. Z., May 4.—Advices
from Samoa indicate that the fnstruc-
tions raceived from the powers to
cease hostilities makes the situation
In the islands very serious, as the reb-
els hold the main food supplies and
are again near the municipality of
Apia.” The correspondent of Reuter's
News Agency thinks It is evident that
the home authorities’ have misunder:
stood the ‘situation in Samoa. * The
Germans and rebels are already jubi-
Innt, and claim 4 victory ‘over the
Americdin and British forces., The cor-
regpondent says that unless the rebels
are made to submit the difficulties
will remain unsolved. The Americah
vice consul's’ store at Falifa was
looted last week while a German
store was l¢ft untouched, British and
American residents all strongly con-
demn the action of the powers in or-
dering a cessation of hostilities at this
stage.

THE CRUISE ENDED,

Admiral Sampson’s Squadron Re=
turns to New York.

New York, May 4. — Rear Admiral
Sampson’'s squadron of three battle-
ships  and two  armored - cruisers
dropped anchor off Tompkinsyille yes-
terday afternoon after a ten weeks'
cruise in the West Indies. The ships
will remain at anchor for some time,
and visitors to the ships will be wel-
ccmed. One by one they will be
plsced in dry dock at the Brooklyn
navy yard to have ‘their bottoms
seraped  preparatory to the summer
evolutions off the New England coast.

ANOTHER COMSINE,

Makers of Agricultural Implements
Will Get Together, :
Chicago, May 4.—The Times-Herald
says: Representatives of a number of .
the great plow manufacturing ¢on-
cerns of the United States are in Chi-
cago.  The object of their assembling
Is said to be the formulating of a plan
for the combination of those engaged
in the business. The combination of
these interests I8 suid to be but a step
toward a general massing into .one
corporation of 'all the makers of agri-
cultural implements in the country.

KENTUCKY’S GIFT,

Silver Service for the na(tienhlp'ol
the Same Name. f .

Louisville, Xy., May 4. — The con-
tract to furnigh the silver service for
the battleship Kentucky bhas been
given to a Philadelphia firm at a cost
of £6,000, The service will be com-
posed of over seventy pieces, and next
to those of the battleship Indiana and
the cruiser + New York, wiii - be the
hardsomest of any ship in the navy.
The service will be ready for presenta-
tion when the Kentucky puts to sea
in November. = . AR °

MAHER AND RUHLIN..

They Fight ' Twenty Rounds to a
y Draw in New York.
New York, May 4.—Peter Maher and
Gus Rublin, "the Akron giant, fought

-a twenty-round draw before the Len-
ox Athletic = club.

h 1 Maher was nine

poungds the lighter of the two, Maher

svas the oddg-on faverite at 100 to 60.

Six thousand persons saw the fight.

lll‘al';%:)‘ weighed 181 pounds and Ruh-
gt | RS b

: ‘Hampton’s Home Burned.
Columbla, 8. C., May 4.—The home
f Gen. Wade Hampton, in the sub-

jurbs of Columbia, was burned. There

Wwis no insurance on the property, and
4 fine library, containing .about 6,000
8 lost. In attempting to
he generdl was scorched
it ~face.  Amoug his. papers .
- seyeral hundred unanswered

rom persous in all parts of the |

A
'd

" refining
nd 800 men
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PRNSED o8 B
here. First, a high wind of forty-five  °
miles per hour drove a prairie fire ups -
on this city from the 'south. The ar-
testan well again §aved the city. The '
firemen met it at the outskirts of the
city, and the deluge of water from the
greatest artestan well in the world'put . .

it out. Later the wind changed to the
northwest and blew at the rate of six-

ty miles per hour, filling the air with
dust, sand and ‘smoke. The barn of
James West, located near the elty, was -
destroyed, with 1,000 bushels of corn, .

400 bushels of wheat, seven head of
borses and much other valuable prop- =
erty. Alex Miller, living @ight milés 37
south of here, lost his barn and house = -
and about $2,000 worth of personal .
property, D. C. Bassett’s house and
barn; John MecCormack's house and |
barn and $1,000 worth of “personal
proverty; Ed McCormack’s barn; ma-
chinery and sheds; H, O. Kellson's
liguse,” barn and $500 worth of persen-

al property; A. B. Kingsbury's house,
barn, eight head of cattle and $3,000
worth of grain and other property; G.
0. Kilson's barn and corn eribs; L, .
Cook’s houge and barn and every-:
thing on the farm, including $150 in_
currency in the house; Willlam Sou-
le's house and Ed Newcomb's barn are
among the losses. It is reported-that’
the town of Waterbury, in western
Jerauld -county, was entirely burned,
not g building remaining,

South Dakota Corporations, s

Pierre, 8. D.—Articles ‘of incorpora~ .
tion have Deen filed for the Wyoming,
South Dakota & Eastern railroad, witn
headquarters at Rapid City and a cap-
ital stock of $6,500,000. - Incorporatos, -
John R. Brennan, James W. Fowler,
Virgil T. Price, Myron Willsie, James "
Halley, of Rapid City;- A, Hwert, C... &
H. Burke, C. C .Bennett, H. R. Hor-
ner, of Plerre. The purpose of the cor-
poration, as'stated in the articles, is =
the coustruction of a railroad froms
the coal fields of Wyoming to Aber-
‘deen, crossing the river at this city.
The incorporators are the mien who
have charge and control of the grade
between this city and Aberdeen and
the grade between Rapid City and the
Sheyenpe river. I'or the 'Franklin -
Gulch Mining company at Pierre, with
a capital of $1,000,000. Incorporators,
E. L. Squire, Edmund Tweedy and S.
A, Travis. "For the 'Call Publishing
company, at Pierre, with a capital of
$10,000. Incorporators, J. W. Hyder,
G. W. Lord and H, T, Zinsmaster. For
the: Co-Operative Threshers company,
at Sloux Falls, with a capital of $250.-
000. Incorporators, G. M. Henderson,
G. E. Darrow, O. E, Martin, R. F. Pet-
tigrew, W. O. McAllister, C. W. Rey-
nolds The objects of the company, as
shown by the articles, is to unite and
propagate a- fraternal feeling among
owners and operators of threshing ma-
chines and to deal in farm implements.

Kirby Retinstated.

Pierre, 8. D.—The supreme court
last evening, granted the petition of
Joe Kirby of Sioux Falls, for rein- -
statement as an attorney, holding that =
the action of the United States comrt
of appeals was sufiiclent to wipe out . . .
all the cause of his disbarment.
was readmitted by taking the
office. Justice Fuller dissented
the ground that he ..belleveq;,th_
Kirby should pass another examina
tion, and that he was not sa
to the good moral charact:
plicant. After taking thel
spoke for a .fe
that no court nar a
should ever regre
the bar, and that

e b
bearance by his experi




