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itple Law to Secure Conviction of Kirk 

E (i. Phijlips for Embezzlement of In-

t: terest on State Funds. 

Violation of the obligation of -the bona 
faithfully,, «fco .discharge this duty, rcquireu 
by law; and therein the bbnd'w'as broken) 
and on this .breach the state ought to re­
cover. . 

So with the second . condition of +.hi» 
bond. It is as clearly broken, under the 
allegations of fact and' the law applied 
thereto.; That second condition is *riaith<-

. fully to account for and pay over all rnou' 
eys that may. be received ot him from time 
to time by virtue of his office. As" treasure 
er he received the principal. As treasurer 
he deposited it with the banks.-' it wa» 
subject to his check as treasurer,'and the 
bill of particulars so distinctly states. Of* 
ficially the deposit was made.; Offieiallyin-

II: - ' • -• -
(Continued from last week.) J 

[estion. It hinged on the absolute liaDi-
of the treasurer, holding tnat having 

.jropriated the interest money, the eta:e 
<<'no right of recovery because, being ab-
'•uteiy liable under explicit provision of 
e Colorado , constitution, the treasurer 

jas in no sense a,, trustee, and could not 
erefore be held indebted for any act-ie-
m to the funds in his. bands. Whether 
e rule fixing the absolute liability of the 
jeasurer establishes the relation of debtor 
d creditor, .thereby making the treasur-
the owner of the funds in his hands, and 
titling ium to interest thereon, is a goou 
'e, it is not my duty to decide, no matter 
at my opinion of the possible disasters 
* immoral results oi such a rule may 

The Co.orad-o decision is not. parallel, 
refore, in any respect, to the case under 
isideration, unless, under our law, tna 
asurer and state sustain the relation or 
jtor and crecutofr Are you prepared to 
rm such a proposition? 
Tie Georgia case is. even less pertinent 

id applicable than that of Colorado. It 
ears that tbe treasurer and governor ot 
>rgia were authorized to contract with 

e banks for the payment of interest on 
ate deposits; that the treasurer, ignoring 
ie governor, executed a contract for inter-
it on state funds by means of which the 
sasurer himself and his political friends 
ofited largely. The treasurer was sued, 
bis bond for.the interest, and a. major* 
of the court field that, the state could 

t recover from the sureties on 'the treas-
er's bond because the treasurer had mai^ 
i unlawful contract entailing a penalty, 

'be proposition that the state can lose 
;s property right-to its funds through the 

ful dwharjge of iaay duties which. o^y b® 
required of bucii officer by any law passed 
subsequently to the execution of such bond, 
although no such condition is expressed 
therein, (and) for the use and benefit of 
every person who is injured, as well by any 
Tmingftil act committed. under color & i& 

c?' 85 ^ failure to perform, or by 
the improper or neglectful performance or 
those duties imposed by law." 

These provisions, in my judgment make 
the treasurer and sureties liable oh this 
bond for any wrongful act done under col-
?r, oQ t,3>s °®cc- "as this act wrcng-
ful\\ hen he could have made the inter­
est for the state, was it right to make it 
for himself?. If not done officially, as i-

terest was agreed upon for the use of tne ' think it Vas, was it not done by color of 
money deposited; and by every ruie of law; | his office? Tbe declaration and bill of par-
c°mmon sense apjl equity,:.that interest o&- | ticulars show it beyond possibility of cavil. 

In;bank depositories of the public; funas, longed to the state." liie treasurer got it 
virtute •officii* and when he received it, hS 
received- it ap trustee of the state. By vnS 
tue of his office, he was the custodian and 

i trustee of this fund; and all that he made 
! out of it belonged to the cestui que trusc. 

His duty, his official duty, was to place it 
in the treasury for the state, .his cestui que 
"Ifllol +A r% nnnai.i. ii± • A. 'f • i 1 » 

he_depogits those funds and Dockets the in­
terest. By virtue of his office, he makes 
thp|deposit; and by color of it, to put it 
weakest, he makes interest on the deposit, 
and he and two others appropriate that in­
terest to their: own use. These provisions 
of law also make the treasurer and sure-

trust, Mid to accotfnt f&r it, if instead o£ tiesiiiable on -this bond by his failure to 
putting it there to the credit of the state; f the interest for the state, and by the 
he and others by his assent Docketed it. , i improper and neglectful Derforniance of his 

facts here disclosed and law at all anal- section 2 of; the code. 
ogous, the money could not be recovered In Taw the act was not the less 
out of the misleasant and those who m- I wrongful, improper and neglectful, if d-ihe 
dorsed his faithful discharge of duty.' It 'n ignorance of the act of 1876, and under 
seems to nie that the obligation, tbe ofii- the idea that the joint resolution of 1871 
cial obligation of the treasurer, under the ! wa? stil1 ™- force, which desclaimed anj 
act ot ib(0 supra, is not only to account for ' claim of the state to interest in such cases. 
«• > < nl. » .L . . ' 1_" . _ • * -* I 'ii A ^ 1 OTd Jut AUAI. ~ such money of the* state* as came into j of 1876 repealed that resolution, 
hands from taxation and other sources of ! f111^ & was the duty of the treasurer to 
revenue, but for such in terest as he actually ! know. On a criminal charge, as on his iin-
vn nl*nn Mit t T _ _ .. ___ ! rt n IVI 4- n a fn rtl* . 4-1* rt ^ mm iv m* m 

bis said office of treasurer, that Is, to the 
(State? .. ,. ^ .,v 
• If we correctly understand the . argu­
ments on the part of the defendant,, it Is 
that on either of three propositions or 
hypotheses the money here in controversy 
belongs to 'the treasurer individually. 
These propositions are: First. The legal 
title to the public money which came ,to 
the hands ot Treasurer McFetridge is in 
him, and not in the state; that the rela­
tion between him and the state was that oi 
debtor and • creditor, only, and hence that 
it is no concern of the State what the 
treasurer did with the. public money or 
how much profit he made out of it, pro­
vided he accounted properly for what ne 
received: that his obligations to the state 
were fully performed wben ie paid or de­
livered to the persons entitled thereto tlie 
amount of money which he-received in the 
first instance; and hence that the sums re­
ceived by him from the banks in which, 
be deposited the public funds, as interest 
on such deposits, whether paid to him as 
a gratuity, or pursuant to a previous agree­
ment or understanding, belonging to him 
individually, as incident to the legal own­
ership of the money. • • . 
r; Second. The deposit of the public funds 
in'banks by Treasurer McFetridge was 
Without anthority of law,: and it was not 
in the contemplation of the state; or the 
sureties in the official bond, that he'would 
make such deposits and receive interest 
thereon. Henee liability f6r such interest, 
even though the state may recover, of tne 
treasurer, is not "within tht tru<? intent and 
meaning of the condition of his bond, and 
•tbe sureties are not liable therefor. 

Third. If the first proposition above 
stated is negatived and the state held to 
be the owner of the public funds that came 
ito the hands of Treasurer McFetridge,' he 
is still absolutely liable on bis bond to ac-

is UPHELD 
FVOVK BHfcJi pOSTOTSE. ' ^ 

PRESIDENT entirely 

w 

satisfied 
With his coxurcT. 

•aiiM-.v.u-! ?•?) HZ .St'i Viif'.i ; 
very bad oublic policy. The contention 

at a treasurer may reap thousands oi 
collars in profits from the unlawful use of 
pe people s money, and that the state can-
pt recover because the unfaithful public 
TvaTit has subjected himself to a penalty 

p his unlawfur aere-iir s Tnmacious^aoc^ 
ine; and that it was re»ard«d as bad law 
lucidly shown in the dissenting opinio.n 
Chief Justi"- Jackson of the Ueorgia 

art, which I quote in full because of its 
•rong doctrinal qualities, and for the 
irtlier reason that, in your haste, you may 
ave undervalued its importance. It is as 
•Hows: 
I am wholly unable to concur with my 

[ssocia-tes in the judgment rendered, that 
he treasurer and his sureties on the bona 
iued on are nat liable to. the state for the 
[lterest made by the treasurer and used 
y himself and two of his sureties fdr their 
rivate profit. The law of the case is to 
e found in the statutes of this state, and 
here' is .no neecj of going elsewhere to <te-
ennine that law. To my mind it is.clear; 
tid a few words will show the reasons 
hich make it clear to me. 
It is not a criminal case. It is not a 

uestion of mala fides in a civil case. It 1* 
naked question of liability to pay money 

n a contract under seal made bv a public 
ifficer and his sureties. Did the officer 
reak the contract he made with the state 
rhen he put his signature to this bond, and 
id his sureties agree to make good that 
-reach, when they signed the same bond? 
'hese are questions, and the only questions, 
rising on this demurrer, and both are au-
wered in the affirmative by the facts alleg-
d in the declaration and Dy the law pres­

cribed by the statutes of the state. 
Tbe bond is set out in the declaration 

and speaks for itt>elf. The breaches there­
of, which the declaration alleges, or can al­
lege, by amendment, are the failure "faitn-
Pully to discharge, execute and perform all 
and singular the duties of him required, 
mid which may be required by the consti­
tution and laws;" and the failure faithfully 
to. "account for and pay over all moneys 
that may be received of him from time iu 
jtime by virtue- of; his office," and the fall-
are to "safely deliver to his successor all 
books, moneys, vouchers, accounts and ef­
fects Whatsoever belonging to his said of-
Sce." The allegation further is that the 
treasurer "did collect, in his official capa­
city, from different banks and individuals 
In the city of Atlanta, in said state, large 
fcums of money, as interest and. commissions 
lor/the use by said banks and others of the 
public money of said state, in the hands 
bf said Reniroe, as treasurer as aforesaid, 
and did, in violation of law and of the ob-
"gations of said bond, appropriate the 

ne in part to his own private use ana 
{benefit, and did allo.w one John W. Mur-
|i)hy anu one 'Vincent R. Tommey to appro-
|priate the same in part to their own pri-
fva'tb use and benefit respectively," and then 
i the declaration sets out tbe amount Iten-
; froe ussd for -himself, and the amount 
which each oi the others appropriated to 

8 their respective private use by his sanction, 
I and afterwards, appended to the'declara-
" tion and madie pajrt. thereof, is a bill of 

particulars itemizing the several sums so 
used by the treasurer, with the dates there-

I of, in sundry banks, some of wjiieh were, 
state depositories; and further,' it alleges 

makes on that money for its loan or depu- 1 peachment, the fact -that Mr. Henfroe was 
sit as treasurer; and if such be his orti- , a member of tlie legislature of 1871, and 

i cial obligation, it binds hris' sureties as well ' was ignorant of the subsequent law, may 
] as himself. They obligated themselves TO j haVe ' thrown light on his intent to do 
' make good any default of his in not paying wrong,. and thereby have been considered 

over all that belonged to the State ijolu 011 that great issue before the senate, 
any and every source. I though even in criminal cases ignorance ot 

The third and-last condition "of the bond ! t^le »aw i8 generally no excuse; but on a 
makes tbis stronger." It is that he will . c'v'l ease for money growing out of his 
safely deliver to his successor all books, i office, ignorance of all the law pertaining 
moneys, vouche^, accounts and enacts, i to- that office can be no sort of legal de-
whatsoever belonging to Ms said office." .fense to the suit. 
Does not this sweeping, clause embrace | Thus regarding the case as controlled by 
every ex bono .tetongs the sjtatute of the state, I deem it unnc-
the state? If the argument above,' under ' ressary to examine orii.ii:aiiy the common, 
the second breach, he found, thc«a the word 'aw of England or the adjudications therc-
"moneys" would, apparently include , this on in .the United States or any of the 
interest; but tbe subsequent words, ,"-ac- ! American states. 1 add simply that the 
counts" and-"effects" leave.the pcwaioH sq criminal statute of 1878, making such eon-
strong as to.be unassailable:- Suppose Itne^uct felonious, expressly provides that the 
rv.-.-. • v.r.'.r ' .; ;r *1 ^sj^'f.rra1V•> 4- U nrn. hitaauiiat itatt iu mt» uiauu an auouuiio cjl— ' • - > —  
equo et boiio T-jftn eo[uitabie demand— by- Code, bee. 442o (b.) lhat act, how-
against any bank "or private person, would ever, was passed after this interest was 

|, thait the state is entitled ,4o recover upua 
B* tliii buiia j froria prineipai and sureties the 
^money so used unlawfully and misappropri­
ated by the treasurer, aiid also penalties 
therefor. 

On these facts, alleged in the declaration 
and admitted by the demurrer, I am of the 
opinion that the Stat# is entitled to re­
cover, every condition of the bond having 
been clearly broken by this use of the pub­
lic money by tbe treasurer. -

The bond was broken, in that the treas 
urer did;not "faithfully discharae the du­
ties required or him by law." The act of 

4870 specifies those dixies. Among other 
things, it enacts that!' "he may, with the 
approval s! the governor, deposit all funds 
•et apart for the purpose, of education, or 
any other jjurpo'se not required for' imme­
diate.vse>jn any„^ther iiurpose not requir­
ed for ittMnediates SOBe, in any chartered 
bank of this state.' subject to his- draft 'tis 
treasurer, and with the governor, make 

. such contract with.' said bank for the one 
or such funds as may be beneficial to the 
state."' Acts of 1876, Sec, XII, sub-division 
>«ik-seo Georgia#. See. 97, 

treasMtel? "faHhfully discharge 
spited of him'' fey law, when, 

uutekd> 'of maldng the deposit' so* as to be 
v he ma^ie it so as to 

r kfne^ h>nwrelf and two other individuals f 
| C3early he violated his bond, when, insteau 

o# making the contract With the banks to 
pay interest to the state, he made it to pay 
interest to himself and to two other favor 
ed persons.' It is vain *0 reply that 
governor, wnder the law above cited, must 
help him makfe th^ ̂ SOtttract for tte betiefit 
«f: the state, in order to make ths interest 
for the state. Was it not the dnty of the 
treasurer, in whose possession the 
was placed by law; to notify the governor 
that be bad on hand funds not needed •->r 
immediate we, Bnd that they could be dfe-' 
posited so as to be beneficial to the stale 
J® drawing interest thereon,?. And did he 
fMshfqlly discharge bis iluty as treasurer, 
wwat,''instead, of notifying the governor 
*nd having his co-op?rat:dn, he made the 
fontwet and nsed tbe fund for his own 

...••bmeficr f«iliirc'to,,notify- the gover-
n°r, and the making .the contract n'oi:«, 
and "the appropristion of the interest to his. 

• ®nd that of itb»r?, amounts to a 

No Dniae Keitnint Htfa Xt'een Placed 
Upon the Admiral Wblch Sbovld 
B>cot.raKe tbe I»w Went- - Ad-
nilral Kanta Wa» Olvea a Free 
fiand With hie Injanotlon to 
Avoid Unnecessary Bloodshed— 
Present tor the Purpose. Simply 

ot Carrying Oat the Treaty Obll. 
arations. 

Washington, May 4.—It ls dsnfga of­
ficially here that any undue restraint 
has been Imposed upon Admiral 
Kautz which should encourage the In­
surgents In Samoa, On tbe contrary, 
Admiral Kautz bas bee nadvised that 
the president supports him In all that 
he has done; that he Is entirely satis­
fied with his conduct, and the only in* 
Junction laid upon the admiral bas 
been to avoid unnecessary bloodshed. 
This injunction is not understood to 
restrain the officer in any way from 
such military and naval.operations„a8< 

In his opinion, are necessary to pro-
n.,rmrr..1„T w tect fully the interests of the United 

count for and pay over to the persons e«- ' States, British and German residents 
titled thereto, or deliver to his successor in In Samoa, but it is expressly under-
office all such funds. Because he is thus 'stood-that Admiral Kautz is present 
absolutely liable therefor, the orddnaiy simply for the purpose of carrying out 
liability of a trustee to account to his ees- fv.p treatv oblifatimis ma tn tliA Infpr-
•tui que trust for all profits made by him ! °-WJPW-Mj" Wfr" 
out of the trust money or property does of the citizens of the trlpaitite 

he not be bound by this law and this con­
dition or obligation in his-bond to turn it 
over to his! successor} iaiilj filing, to do so, 
M'oujd'he and his sureties;iii6t;be'feourid to 
pay its Value? WouldBe"35e oi1 the 
effects of the state belonging to his office, 
if sucb be the law, in case he had such a 

made and received, and could hardly af­
fect the result, here,, even if that provision 
was not in it'; Appending hereto the ci­
tations of "the attorney general and' air. 
&.- M. Leetsr, 1'or the 'state, of authon* 
ties outside of our state, and some of our 
own, as they may throw further light «u 

claim or demand on others,"is "he~and ai* a hroad view of the entire subject, 1 close 
his securities to be relieved from the claim - what 'a sense of duty to the state required 
because it on him and two of his Sureties? -m? to?say,. in -order that views of law and 
Does the fact that the claim is upon him eonstructibh of statutes damaging to tne 
make it a claim not "belonging to" his ^aid Public, in niy" judgment, might not be cit-
oliice?" It is an equitable claim, ah ac- 1 ed her^ifter as carrying, by a unanimous 
count or effect belonging to his office ow- : judg'meiit 'of this bench, the force of a 
ed by him to the state, and wbieh he w 1 legislative enactment. Vol, 4 B., Meyer's 
bound to deliver to his successor. The act Dec; Sees, 380,J382, 396, 397, 405, 407; 
of 1876 was J "" • • - " 
was arouse 
the person men treasurer; aHd the general 

.assembly made this broad and sweeping 
law to cover every defelcation of every 
sort, and to secure, beyond peiradventure, 
all her moneys, accounts and effects of evc-

. ry. sort. "Whatsoever" is the broad word 
that enlarges tbe scope of liability and 
makes it expansive, 1 had almost* said," as 
the universe. The great Maker of the uni­
verse and .Redeemer of man used a kindred 

liability of a trustee to account to his ces- treatv obHeatinha m >0 tho iiitw. 
tui que trust for all profits made by him ! °-WJPW-Mj" Wfr" 
oat of the trust money or property does est®-.or the citlzensof the trlpaitite 
not exist, and the money claimed in thia agreement, and not as a representa-
action is not recoverable by the state, but tive of any one power. -V 
belongs to the treasurer individually. This | So far no adviees have come to eltb-
proposition assumes that the deposits were er the state or navy departments oil 
lawfully made, and the, interest claimed the date of these press dispatches, 

We nowCp^oceedyto conSdw^the above '^y Vreat iSnortl^^Lve 
propositions in-the order stated, and the ; ^ great Importance have .OtCDtwd 
determination of fbeiri is believed to be warranting the sending of a cable-
decisive of the judgment which ought vo. gram by either Admiral Kautz or 
be rendered in the case. 

I. It is assumed for tbe purpose of tne 
case that, if the legal title of the public 
funds which lawfully came to the hands ofl 
TfeastB^ii MuFeti<tdge~was vested..t'i tti • 
there can be no recovery by the'' ^sfate^ 
either against him or the sureties in his 
official bond, for any profit be may have 
made by the use of sucn funds. The ques­
tion whether the state is the owner of the' 
public funds in the hands of its treasurer, 
or whether tne legal title thereto is in the 
treasurer, must be determined liy the sta­
tutes prescribing the rights, duties, anil 
liabilities of the treasurer. These statutes 
will be referred to and considered as brief­
ly as possible. Sec. 152,* Kev. St. is as 
follows: "The treasurer shall, keep his tjf-
fice at the capital; shall,receive and have 

Consul Osborne; 

some alarm pelt. 

Senator W'hlteKldc Suca Senator 
Clark and Hta Batte Paper. 

Butte, Mont-^-State Senator Fre^ --
Whiteside, who started the' cry that 
bribery bad been done in the recent 
legislature to secure the election of W. 
A. Clark to the United States senate, 
late last evening brought; a libel suit iu 
the district court against Senator 
Clark and bis Butte newspaper, the 
Butte Miner, asking $100,000 damages. 
The suit Is the te»ult of articles 011 
Senator Whiteside by the paper dur- -
ing the senatorial contest, in which he 
was charged with conspiracy, and the. 
accusation was made In the paper that 
-the: jt^.<>QO:-wblch::Whlteslde claimed _ 
tohavei^^ive^'f^M^GjyV^ 
given hlni by the^Uege*! (jonsplTOtore.-

Ravage* o( Prnlrle FCtlre. ' 1 

Woonsoclcet, S. D.—Sunday was a 
Tbe Orders to Stop HoiiiliHw Are 

Not Well Received. 
Wellington, N. 55., May. 4.—Advices 

from Samoa indicate that the instruc­
tions rweived from the powera to 
cease hostilities makes the Situation 
In the Islands very serious, as the reb­
els hold the niHih food supplied aiid" 
are again near the municipality of 
Apia. The correspondent of Reuter's 
News Agency thiiiks It Is, evident that 
the home authorities- have Oiisuhder-
stood the situation In Samoa. ' The 

charge of all' mohey paid into the- state Germans and rebels are already jubi-
treasury, and shall pay out the same as di- tent, and claim a victory OVer^ tbe 
rected by law." . Swtion 153 requires him Aiperlcan and Krltish forces. The cor 
*•(1 nnra a Knn/i. wirn AiirerioB. nir.mnpn •. . ... 

Suretyship, 456, 455; 17 Ala., 806 ; 46 i-a. 
St., 432, 1W9; 2'Gratt., Va., 134; 53 lnd., 
•S31. 

I Tliia oijinion aad that of the Colorado 
court were fully reviewed by the supreme 
eourt of the state of Wiscossin in the State 
vs. McFettridge, %nd dismissed as non-ap-
phcable. The Wisconsin court seems to 
have adopted the reasoning on the opinion 

to, give a bond, with sureties, conditipned 
(among other things) for the faithful dis­
charge of the duties of bis office, and 
that he shall deliver to his successor in of­
fice, or other person, authorized to receive 
the same, all moneys, property, etc., "be­
longing to his said office." Section 154 re-

respondent says that unless the rebels 
are made to submit the difficulties 
will remain unsolved. The American 
vice consul's- store at Falifa was 
looted last week while ft German 
Store was k'ft untouched. British and 

word in range and compass, when "he said of ^Justice Jackson of Georgia. Summed 
"God so loved the wor.d that he gave his UP< the Wisconsin case is the most re-

<2— •— j;- " cent, the most thorough, and to my mind 
the most sound of the cases cited, and it 
is the one which should control in foi'-.n-

only begotten Son to die, that whosoever 
believeth on Him should not perish but 
have everlasting life," and when, in the 
very last chapter of tH» pre*t law book, he 

and whosoever will, let him take 
the water of lire iict.j ' 

ing a judgment concerning the abiiity of 
Sou>th Dakota to recover the money wincn 

quires the governor to exact an additional American residents all strongly con-
A M Mk r ^ n ^ MAA mi tto tv -f n A 1 OAH 1 1 M t _ * * 

demn the action of the powers in or­
dering a cessation or hostilities at tbis 
stage. 

THE CRUISE ENDED. 

was received by Mr. Phillips as interest on 
i think, too, that liability for the breach- funds of this state. 1 qnote the opm-
(• of tbis bond covers the penalties pix- ion °' Lyon in the W 
•rihofl ,in fJiA +w* in full, as it seems to meet i 

_ 
scribcd in the event that the' treasurer^ap-
propriaitd any of the money entrusted to 
him aS the officer of the people and the 
custodian of their funds to his own use. 
The act of 1876 also covers all fours this 
(position. The eleventh sub-division of tne 
twelfth* section of thart act js as follows: 
"The :treasurer shall not, under any cir­
cumstances, use himself, or allow others to 
use, the funds 6f the state in his hands, 
on/i +/in ntr^ntr ,*> n 1 j\.l- < n« 1 — 1 _ 

opm-
isconsln ca<ao 

in full, as Tt seems to meet every salient 
objection which could be raised against the 
right of South Dakota to recover the in­
terest money unlawfully converted'to tne 

On this appeal, therefore, this is siinply 
an action of. law on the official bond of 

the state treasurer, McFetridge, against 
him and his surviving sureties in fcuc'a 
bond, to recover certain sums of money 
which be received from time to time dui-

bond of the treasurer in several contingen­
cies, one of which is, ''Whenever the funds 
in the treasury shall exceed the amount of 
the treasurer's bond." Section 1ST, SubdL 
1. makes it the duty of the treasurer to 
keep a cash book, and to enter therein a 
detailed account of all money received by 
him and disbursed," which book he is re- Admiral Sampson** Squadron Re­
quired to deposit weekly with the secreta- | , turn* to New York. 
ry of state. Sub-divifcn 2 makes it the New York, May 4. — Bear Admiral 
duty of the treasurer "to pay out. of the Sampson's squadron of three battle-
state treasury, "on demand, the amounts ships and two armored cruisers 
specified in proper warrants drawn by the dropped anchor off Tompkinsville yes-
secretary of state, and provides that "he nf+pmnon nftn7» Trt wiw 
shall pay no money out of the treasury" licJ lri 

a weeks 
except in pursuance of some law authorlz- }}' n J'1® est Indies. The ships 
ing him to do so. Sub-division 7 requires W"1 remain at anchor for some time, 
him to report quarter yearly to the gover- and visitors to the ships will be wel-
nor "the total amount of funds in tbe ccmed. One by one they will be 
treasury, specifying in what kinds of cur- placed in dry dock at the Brooklyn (uiMnir ^hAir nt»el fna omnrinf ar oa/ih . . . i _ _ *" 

and for every violation of this section, he in? his specified term of office, from banks 
is lable to tbe state for the sum of five and banking associations and firms, as 
hundred dollars as a penalty, or a forlei- "compensation: paid by them on loans of 

rency tney consist, and the amount of each navv vnrd tn hove hnttnma 
kind," etc. Sub-division 8 requires him also ® bottoins 
to report to the governor, at stated times, ' preparatory to the summer 

afli 
preparatory 

evolutions off the New England coast. 

compensation: paid by them on 
public funds to, or deposits with, 
•banks, associations and firms. For con-, 
veniene'e these depositories are referred, to 

sucb 

ANOTHER COMBINE. 

ture of his salary, if such forfeiture will 
pay the penalty incurred." Page 131, sub­
division 11, acts of 187(3; Code Sec. 97, 
sub-sec. 11. ' <•' 

The fourteenth section of' the same act 
is as follows: 

"That if the treasurer fails to perfoi-m 
the duties of his office, misapplies or uses , , , ,. -. 
the funds of the state, fails to account for by him on account of such loans or depos-
and pay over any moneys lie may have, re- its, yet,- unless the sureties are. also liable 
ceived by virtue of his office, whereby lie therefore on the bond in suit, -there cau 
becomes liable to the state, it shall not be he no recovery in this action against the 
necessary to sue his official bond, but tne treasurer. Tbis is probahly a correct 
governor is hereby-authorized to issue a h- statement of the law. At least, for t'-e 
fa. instanter against the treasurer and his purposes-of tpis case it will be sb regard-
securities for the amount due the state by . ed. In determining whether the sureties 
tbe treasurer,, with the penalties aid costs. are liable'on the bond for the: alleged 

in this opinion und&r the general designa­
tion of banks. It is strongly urged on be­
half of the defendant that, although the 
treasurer Hiay be liable to the state in some 
form of action for the money thus received 

loi 

Act* of 1876, p. 132; Code, par. 97 (b). 
Unquestionably this fixes the liability 'of 

the sureties ononis bond for penalties. And 
if this bond had been an official bond, who 
can contend, with any sort of confidence,, 
that the governor could not have issued ex­
ecution instanter thereon for tbese - penal 

breach thereof, it will not be forgotten 
that their liability must not be extended by 
mere implication beyond the letter of their 
undertaking. This court has always held 
rigidly to this rule. Its latest deliverance 
oti'the subiect, in Diinkwine vs. City of 

cicvu lor mew - peuau* Ean Claire, (\Visconsin) 53 N. W., Sep, 
ties, and recover for the state by levy and 673, in the opinion of Mr. Justice Pit-ne>, 
sale? But tbe bond is not an official, but a . it is said: The liability, of a surety is 
voluntary bond, as has been adjudicated by' etrictijsimi juris, and cannot be extended 
this court. Therefore; the remedy of th« by an implication. He has alright to stand 
state iB by^^ suit wi -tfaw uoiidi SecoG <3a., cn thq exact words of his cbntract;. 
048: 1 Kelly, 680,582. . 1 bond speaks for itself, and the law is that 

The only effect of these rulings is>»that it shall so speal?, ana that the liabilities 
the state has no summary remedy on the are limited'by the exact letter of the bond, 

; bond,,but ii remitted to the usual- suit at and, if words will hot make them liable, 
law on tlie bona? The bond is as good, but nothing can.' There is no construction—no 

I tbe remedy is di£Eerent. Therefore these equity—against suretieB. Dobbin D. Brad-
, sureties are.liable fdr the full extent in-this ley, 17 Wend. 422; State v. Medary, 17 
j suit as they would.have been hiad the text;- Ohio, 565;'Myers v. Patker, 6. Oi St., 504; 
I cutibn been assued)^^ and the liability covers Supervisors v. 17 N.. Y., 242." 

all that would haveVbeen covei-ed had it In the light of the above rule we are to 
been an official bond.'and as such had exe- determine-- whether there has been any 
ci>---on been issued instanter. - ,breach' Of the condition, of the,band in suit, 

The constitution 01rfi»77, Art. 5, Sec, 2, to the injury of tbe state, for which, under 
•ftr. 5. codified in Sdc. 5124, • makes i'un- legal -rules, the sureties can be held'liable 
damental what the act of 1876, Section 12, oh their bond. -If there bas been such 

| sub-sec, 11, p. 131, Code, par, 97, sub-sec, breach it is of the condition that "said B«i-
[ 11, bad previously declared-to be legisfar ward C. McFetridge shall .deliver over to 
I tive law. Both entered.into and made part his successor in office, all moneys belonging 
!' of this bond as its fabe-shows and the sta- to his said office." As a matter of course. 
! .tute requires. Code, par. 90, Bub-sec;'l.s It if lie has' not done so tbere is also a breach 

is no answer to this liability on this bond of ' tbe copdition that he" shall faithfully 
for penalties to say feha-t. the law generally discharge the. duties of said office of state 

•/ is,; that sureties are not responsible for' treasurer*':^.Vof which duties is to deliver 
i penalties or forfeitures, because, 'ia y»|s to hia succeSBor, at the expiration of his of-
i case, the statute-rthe lajv of .this case—sx- ficial term, all qione.vs belongipg to his of-
! pressly declares that, they sball be liable. ; fice remainjng. pr which shouldi be in his 

Ifor is it any reply-'to lay down the gener*^ h«nd8> It will be assumed for the purposes 
al principle thatj Were a statute prescwb- of the case that, if the deposits in question 
es'. a remedy to enforce . 'a/. pen; Were made without lawful authority, the 

• alty,' no other can: be' resorted to—t}le li^ir* ' interest' tbereon was illegally 'received by 
generally not tavoring penalties, he«a««e the tred^uref, and that in cuch ci«e there 
that applies where the remedy is /af force.- is ,-no liability therefore on the officii! *>ond 
Here the only remedy prescribed by the of the treasurer. If the money received by. 
statute is on a statutory bond, ehd this Treasurer McFetridge from banks as inter-
bond was hejd in 66 Gawsupra^in a case " " " - -
between these same parties,- to be not a 
statutory, but a voluntary bond. There­
fore the statute gives no remedy on this 
bond, but, by the ruling in 1 Kelly, supra, 
followed by several other following cases, 
it iff>"M that the state is remanded ttf her 
Wlit aiT'aw on the common law bond. v... „„.tv 

, sOn the general liability of principal and and his failure to do so is a breach of tna 
scctlrity on this bond, see also the statu- condition of his bond for which he and liis 
(onr provisions in the Code, par. wu, sureties ere liftble. in an action a* law 
which declares tbat "everj official-bond thereon, to the extent of the'-mon'eV thus 

: executed under this code is obligatory on received and not accounted for. Hence 
the principal and sureties thereon SOT any the question is, ^as tbe sionev received 
breach erf the condition.during the time by Treaaurer McFetridg* from the various 
the officer continues in office, or discharge? banks as the consider^tion Of,his deposit-
fintr Af tUr. fVrtsrpftf/ far *1 Svicr- nnWlC 

"a full and detailed satenient of all mon­
ey received into and paid out Of the treas­
ury" during the time specified in the sta­
tute. Sfection 159 is as follows: ' "The gov- „ 
ernor and attorney general shall, at least Makers of Agricultural Implement* 
once in each quarter, and at such other i Will Get Together. 
times as the governor may elect, examine I Chicago, May 4.—Tbe Times-Herald 
and see  that  a l l  o f  the  money  Wear ing  says :  Representat ives  o f  a  number  of .  
may elect, examine and see that all of the the great plow manufacturing' Son-
money apearmg by the books of the secre-. wnia ,,f tu„ T'ni+ori ..«» . 
tary of state lnd state treasurer, as - be- rrI"U' are ,n

u?,hl-
longing to the several funds is in tlie vaults f ., £ ? l ° their assembling 
of the 'treasurer, and/ in case of a dell- 's to be tbe formulating of a pl«Ui 
ciency, sball require the treasurer to make for tjie combination of /those engaged 
up such deficiency immediately; arid, if in tbe business. The combination: of 
such ^treasure* shall refuse or neglect for these interests is said to be but a Step 
ten days thereafter• %oi have the full sum toward' a general massing into .one 
belonging to said funds in the treasury, ,.nrn«rnHnn%*-«.» •!,_ a* 
the .attorney general shall institute pro- 1™, the "ittkers dfAgri-
ceedings to recover the same." . v . implements In the country, 

' KENTUCKY'S GIFT. " • ^r!ri 
Section. 4419, the provisions Of whicn 

doubtless extend to and include the state 
treasurer, makes it prima facia evidence 
of tbe embezzlement thereof if the state 
treasurer loans or dposits the public mon­
eys in his bands "for his own gain, profit, 
or advantage, without special authority." 

Silver Service tor the Battleship ot 
the Same Kafoe. 

Louisville, Ky., May 4. — The con­
tract to furnish the silver service for 

This section ako contains the folohvlag the battleship Kentucky has been 
provision: Every public officer shall given to a Philadelphia firm at a cost 
promptly pay over, as required by law, eflono 
+ BomA nvtnuva V»ol<4 Ktr Inm Jv» IWrVlC© Will Dfi - COIB* 

J 

est_on the state funds loaned to or depos-
ited w»tn them was lawfully received by 
him, and if the game belongs: to bis office 
as state treasurer— that is to say, if sucb 
interest^ ̂ f right the monev of the state, 
and not of the treasurer in his individual 
capacity^ it was his duty to deliver or iay 
over the same to his 'successor Sd 'officej 

any of the duties thereof; for any breach- lag th« public ,fuiid«?^»tb thlim 'tawfti!5y 
*>y a deputy, although'not expressed^auieaa received bv him, ana..if < dpes^it be-

tberwise declai*<i bf law, for the faith- long to theamsurer indsviduaH}^ oii/fe 

force when, and for a long time before, the 
bond in suit was executed. From begin­
ning to end thev are entirely inconsistent 
with the theory that th^ "legislature in­
tended by the enactment of any of them to 
vest the state treasurer with the legal own­
ership of the public moneys which come to 
his hands, thus making him merely the 
debtor ox the' state, in respect there­
to. If such Afrere his relation'to the state, 
it would, be difficult to sbow tbat such 
funds were not subject' to be seized lor 
his debts, or, in case of the death of the 
treasurer in office, that the same would 
not go to his administration' as part and 

the cruiser New York, will be the 
havdsomest of any ship in the navy. 
The service will be ready for. presenta­
tion when tbe Kentucky puts to sea 
in November. , \-v 

MAHEB AND RUHLIN. 

to a They fight • Twenty Ronnda 
Draw la Hew York. 

New York, May, 4.—Peter Maber and 
G us Dublin, the Akron giant, fought 
a twenty-round draw before the Len-

. . . ., , v , •. , ox Athletic club. Maber was nine 
w^a°Si^d^red^ B^n^ the lighter of the Uyo. Maber 

> Sd m o<Wg-on favorite nt 100 to 60. 

they did sio.. A cloie analysis of the above lin 1^0. 
statute, or any extended discussion- ot T 
them, is ,quKfe'unnecessary,' for a perusal 
of tlWfri is sufficient to ;carry 'conviction to 

Wade Hamvton'ii Home Burned. 
t ,, . . ^ * . , Columbia, S. C., May 4.—The home 

todeTto a&ttf t̂he te*̂  
publie funds in the bands pf its .treasure*, i ulJs °5 Columbia, was burned. There 
and tbe consequent control overthosefunds 'was PO insurance on the property, and 
which results from ownership thereof. We . a fine library, containing about 6,000 
must therefore negative the first/ proposi- [ volumes, was lost. In attempting to 
tion above stated, and hoM that the state save a dog t'he general was scorched 
was the owner of the public funds .whidi j about tbe face. Among bis. papers -
came to: tbe hands of Treasurer McFet-1 were several hundred unanswered ; 

Inafter rSerred to^M^nothe^branch^of 'ron!t Person8 »n all parts of the 
the case, and a construction given tbem* 
but such construction does sot dlmimsa 
their persuasive course.: -as showing thar 
thp state is the owner of such funds. 

Before leaving this branch of the case 
it may be obser-^d tint, in the argument 
of this ftppeau the^uestitm of the owner­
ship of thes» funds was not, made as prom­
inent as it appears to have been cn tbe. 
trial of this and the Harshaw case in the 
circuit court, A^least one of the coui^i 
in tho latter case conceded tbat- the state 
remains such owner. However, 'all of the 
counsel for thie defendants who participat­
ed in the argument disclaim tnat tney 
conceded in the circuit court that the moa-

Nlneteen Mills Ate Included, lit' the 
U»t. , 

New York, May 1.—Articles of incor­
poration of the United . States Flour 
Milling compa:ny„ filed In- New Jersey 
Saturday,.. mark the consolidation of 
nineteen of the large mills> including 
those in Duluth, West Superior, Mil­
waukee, Buffalo and1 Syracuse, N. Y. 
The organizers of the trust have pur­
chased only such properties as tbey 
could procure at a reasonable market 
price. Tbe nineteen mllls includedi to 
the list bare a dally capacity of about 
40,000 barrels of flour. 

It was expected that the Pillsbury-
Washburti Milling doni^aiiy. the Wash­
burn-Crosby and ,Jhe Northwestern 
consolidated cdmpati^s would go into 
the consolidation, but it is statedi that 
the English shareholders .wanted sucli 
exorbitant prices foRj. their holdings 
that those companieer were left out of 1 

.the consolidation. ijVr i 
The combination is on a jmr witn the 

American ; Sugar Ilefiiiing: company 
and American Tobacco company in its 
scope and ramifications, and was bit- j 
terly fought by the Northwestern 
trade journals and by the Miuueapolls,, 
milling, interests from tlie, start, i •J 

> FOR ALI.EGEIJ LIHEIi, -

here!7 First, ^. hi^h wlnd of fbrty^ftve list; 
miles per hour drove a prairie fire up* ; 
on this city'from the'South. Thie ar­
tesian well again ^aved the city. The 
firemen met it at the outskirts bf the ' 
city, and tlie deluge of water from the 
greatest artesian well in. the World put 
it out. Later the wind changed to the 
northwest and blew at the rate of six- 1 

ty miles per hour, filling the air with 
dust, sand and smoke. The barn of 
James West, located near the city, was 
destroyed, with 1,000 bushels of corn,. 
400 btishels of wheat, sevenr head of ; 

horses and much other valuable prop- i_ 
erty. Alex Miller, living telght mll^s 
south of here, lost his Mrb and house ' 
and about $2,000 worth of personal ; 
property. D. C. Bassett's house and 
barn; John McCormack's bouse and. 
barn and $1,000 worth of 'personal 
property; Ed McCormack's barn, ma- ; 
chlnery and sheds; H. O. Kellson's 
boiiserbara aiid vSSO^drth-!^ person-
al property; A. B. Kingsbury's hous£, 
biirn, eight head of cattle and $1,000 * 
worth of grain and .other property; G. 
.0. Kilson's barn and corn ctibs; L. P. 
Cook's house and barn and every­
thing on tlie fafcm, Including $150 in , 
currency in the house; William Sca­
le's house and Ed Newcomb's bam are 
nfiiong tbe losses. It is reported tbat • 
the town of Waterbury, in western , 
Jerauld county, was entirely burned, 
not (i building remaining, 

. "• -L— 
Sonth Dakota Coritorntlons. 

I'|erre, S. D.—Articles of incorpora-
tion have been filed for tlie Wyoming, 
South Dakota & Eastern railroad, wltn 
headquarters at Rapid City and a cap­
ital stock of $6,500,000. Incorporators, 
John It. Brennan, James W. Fowler, 
Virgil T. Price, Myron Willsie, James 
Hilley, of Rapid City; < A, ]TOwert. 
H. Burke, C. C .Bennett, H. R. Hor­
ner, of Pierre. The purpose of the cor­
poration, as'stated in the articles, is 
the construction of a railroad front 
the coal fifeld® of Wyoming to Aber­
deen, crossing the river at this city. 
The incorporators are the men who 
have charge and control of the grade . 
between this city and Aberdeen and 
the grade between Rapid City and the 
Sheyenne river; For the Franklin ; 

Gulch Mining company at Pierre, with 
a capital of $1,000,000. Incorporators-
E. L. Squire, Edmund Tweedy and S. 
A. Travis. For the Call Publishing:: 
company, at Pierpe, with a capital of 
$10,000. Incorporators, J. W. Hyder, 
G. W. Ix>rd and H. T. Zinsmaster; For ' 
the< Co-Operatlve Tlireshers company, 
at Sioux Falls, v.ith a capital of $250,- ; 
000. Incorporators, G. M. Henderson, 
G. E. Darrow, O. E. Martin, E. F. Pet.- . 
tlgrew, W. C. McAllister, C. W. Rey­
nolds The pbJects of the company, as 
shown by the articles, is to unite and • 
propagate a fraternal feeling, among , 
owners and operators of threshing ma- : 
Chines and to deqj in farm Implements. 
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Continued Tn next week's issue. 

KMrht Hnndred Out of Work. 
Peoria, III., May 4.—As a result of a 

demand for advance in wages tbe 
glucose, sugat refining works have 
been closed pnd 800 men are out of 
work. Tbe grain in the warehouse of , 
the company will be Shipped at 'once.4^ 

Totally Destroyed. 
Kittanning, Pa.> May 4,—Th« Buffa­

lo woolep mills at Worthlngton, six 
miles from here.-owned >i>y the Graff 
P.roft,. were totelly destroyed by fire. 
The lbiwJ4s' estimated at from 160,000 
to $100,0#; well insure 

Klfby Relnatated; 
Pierfe, S. D.—The supreme court, 

last evening, granted the petition or ; ; 
Joe Klrby bf Sioux Falls, for rein­
statement as an attorney, holding that 
the action of the United States court : 
of appeals was sufficient to wipe but . 
all the cause of his disbarment. Klrby : ; 
was readmitted by taking the oath of S 
office. Justice Fuller dissented, on 
the ground that he .believed tbat Mr. 
Kirby should pass another examlna- . 
tion, and that be was rjot satisfied as'' 
to the good moral character of the ap- : 

plicant. After ticking th& oath, Klrby ' 
spoke for a few minutes,,, declaring! 
that no court nor attorney In the'state 
should ever regret bl^'readmlsslon to : 
the bar, and that be bad learned' for­
bearance by his experience of the past' 
year. - ^ ^ ̂  [ . ' 

- '.''5^1?' .''J'lij'v-'.' '' ^' 
. Everybody S«tl*flecl. 

Huron, S. I).. ApriJ 30.—The date and-
place. June.28, at Itedfield, for holding t 

the state Republican. conventJb'n for 
nominating pandidat^fi fol* Judges of 
the supreme court, appears to meet ' 
with general favor. Numerous noes-
sages have already come to the secre-
tary of tlie central committee, Frank-
Crane of^\Vatertownf approving of tbfr " 
action of the committee, and suggest­
ing tbat Re present bench be re-nom- a| 
inated, i'^also pledging full support 
pf tbe ticket that shall be named. A. 
(j&wv ass among the com to itteemen and. ;| 
t l s i f o r s  i n d i c a t e d ,  t h a t  a  f e e l i n g  o f ,  

! earyestiiess opfLdetermlnatlon to keep 
tbe pnrtyt^oroughly organized and for 
sustaining iiarmonlc>U8 relations now 
existing "between the leaders arid the 


