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The question being upon Mr. Dayros's amandment to the
general appropriation bill, as modified by himseH,

Mr. DOW NS said : Me. President, [ know that but very
Jitle time 4 left, and that the Senate has mueh Lo do, and that,
conseguently, there is po lime to enfer into anything hikea
general disoussion of this subjeet. | shall, therefore, offer a
few remarks on two points only.  The first is the position
wssumed by the honorable senstor from New Jermey, (M
Dayros, ] that the constitution of the United States either
dues not extend, proprio vigere, Lo the new territories, or that
it 18 incompetent for Congress to extend it thither.

[ shall not enter into a digcaseion of the aulject, a8 it has
been already prety extenaively dincussed. |1 wish anly to
express m{ astonighment ut the extraoedinary posidon ns-
sumed by the honorable senator from New Jeraey, It seems
to me that it totally ehungea the position hetelofore assumed
Ly that senntor, and others from his saection, on thia slave

uestion. Why, air, we have been discussing here, during
1 Inut seagion, about what rights the southern section of the
United States, or the people of that section, have in the new
erritories under the constitution of the United States. The
senator from New Jersey entered into that discu sion aa
fully anid gs ably na any senator on thie fhior.  Various
views of the operation of the eonatitution n those terei-
\oriea were presented.  Everyhody seemed o consider that
the eonstitution must neeessarily exwend there. | say that,
aiter all this, 1 enonot but express my nstonishment that the
enutor has brought forward n new  light upon that subject,
and has now found out that ali our discussions heretofire
hava been absardities ; that a'l that was satd ot the laat ses-
sind nbout the operation of the constitution of the United
Siates in those territorien wus useless, because we have no
power to extand the constitution at ull.
| wwa astonished, Mr, President, on snother ground. |1
Jiave heard the suggeation frequently made—and | lament
that the sugzestion was ever made—that it is not by the
wiass of the people of the North, but only by eertain fanatics
there, that the constitution was sought to be amended, 8o a8
1o sirike out of it that provision which guaranties the inatiti-
tion of slavery in the South., 1| must congratulute those
fanatics, nand LKM who support them, that a new liglg han
leamed on this subject ; that it is not necessary to amend
the constitution in order to depriva it of that operation in
favor of the South 8o far as it regards the new lerritories—
that it i only necessary to adops this new construction of
the extent of the operations of the constitution, and the
rizhta of the South are at once ‘swept away, so fur as the
territories are concerned.

A bll-l: for the adinission of Califormn ino the Union as a
Sigte "

8a tho committee seems o have eome back 10 the ques-
tion of expedioncy. | think, then, it is clear that it s com-

An in all other cases, the question of expediency is for Con-
gress to decide.  And | wish itia be :Rutiurlly and clearly
known everywhere, that those who object to this amend-
ment do 8o ondhe ground thit it throws the broad shield
of the coastitution over the rights of the southern section of

petent Cie Congresa to admit o State under auch cir
ced.  ‘The expediency of thin act is another question,
There are some ather of the remarks of the geatleman
upon this branch of the subject which requive notice.  He
ways;

“*Apnin why shoald wa overstep that systam af legicla-
tion wlileh wi have astod npon heretolors on all anid every
ovonsion | First. n wempomey govammment § thieo the lowes)
wrnde of tey rinl government ; then the second
thenad i thee Tervitory into the Union as o St
Mr. President, although this general statément my be
correct in many casea, it i9 not correct in dewil, There
haa been vu uniform praciice which has been adopted in
every case. T'he sanator aiys, ¢ Firat, in every case, a lem-
porary government.”  Thie s a pustake ; there was no tem-
porary government, in the sanse the senator unlerstands it
—that i, authonzed by Congresa, in Vermont, and in some
other casen.
rial government was eatublished and the State admitted
nfter whe had formed o conatitution. In the act muthorizing
Louisiana to form o constitation, it was provided that she
should submit her constitution to Congress, and if it waw
nut digapproved duriig the next ssesion of Congress, ahe
should be a State in the Union.  Congreas did approve of
it but if this had not been done, Lowisiana would have
been in the Union under the previous act,

Me. DAYTON (interposing.) The hanorable gontleman
will please rocollect that 1 applied that romark altogether 1o
the States aequired from foreign governments, and not to
Statea constructed from our original territory, or from parts
of other Siates,

Mr, DOWNS. Perhaps the gentlemun did confing his
remnrks to that class of cases; but, for my part, [ cannot see
the least difference between the two. [ consider that when
any territory s nequired from a foreign country it becomes a
part of the United Swtes.  We have the same control over it
us we have over territory transferred by a State. ‘T'he ques-
tion of power ia the same in both cases.  The guesiion ol ex-
wediency may be very different. It may not be expedient to |
ring a new people into the Union at onee, whoreas it may be |
expedient to give the people of a Btate formed from soms
other State instant admission into the Union. In the cuse
of a foreign country, you must obtain the consent of the
foreign government, and in the ense of n State we must ob-
tain the consent of the State government. And whenever
that consent is gained, all differcoce as 10 powrer ceases to
saist. In the case of Kentueky we equld not act until we
obitained the consent of Virginia, and in the case of Louisi-
ana we could not act until we obtained the consent of the
foreign power to which she belonged ; but the moment that |
consent was obtained all difference as to the power of Con- |
grees 1o ndmit those territories into the Union as States |
ceaned.  But it is not o fact that the course laid down by
the senator from New Jersoy has been followed in every
i of the acquisition of foreign country. It was not

which
i th

]

We of the South are frequently taunted with o Jdisregurd of
that, however objectionable the l'_!lslti[ulinrl of slavery might
Tm 1o see one of the lead ng men of the North—atll more
But, sir,
corded, that it may stand in judgment sgninet theas gentle-
honorable gentleman from New Jersey haa given for his
those territories. 1 underatand the principal ground of ob-
would give to the South rights which they conld not other-
'Ip' " Hﬂ ﬂy':
the constitniion of the United States over the territoriea of
equse of ity changing the present condition of things in ref-
There are other clausea in the same paragraph
conatitution o ver California, because it cl of
Presudent, | uin glad, becanse it is an implied sdmission
tution to remove with our slaves 1o Californta and New
1 shou'd like 1o knew from that senator, if the conatitution of
over them? What right has Congress at all, cither in the
under it} Cun we exercise any authority with regard to
pray what doee extend over it? [ have underatood that our
law of the land. [If wa have no conatitution there, we
tion has operation there? Nonme, sir, none whatever. Ir
law there; and if this be true, then it is declarative that
it, coming from the vary high authority that it does, na an
aor ity nne else—has as much right as we have to go there
bave any right at all.  But [ will not dwell upon the subiject.
auecesling part of the same speech, he nssumes a position |
difficulties which the Bouth would encounter in tnking their
there, u habeas corpus would ba sued out and the slavea re-
if the South should attempt to resist the precess. Now,
castitution of the United States were in operation there.
and | eannot ge” how it could be extended thither, unless
o connider unother branch of the senator's argament, and
cotitution and organized m State governmant.
this subject from the eonstant allusion that hay been made

adapted in the case of Texss, Texns had no preliminary
government of that kind. She had a government of her
own,

Now, Mr. President, the gentleman has admitted at last |
that Kentucky is an exception, ‘That is a question that was
much mooted, at the time this question was ficst brought
before the Senate.  The gentleman now admits that Ken-
tucky was brought into the Union before she had formed o
State eonstitution. The facts are so clear that it cannot be
doubted, But the fcnllcmun says that the case of Ken-
tueky is no rule on this subject, because it haa not been fol-
lowed in other cases; thatitis no precedent. And ke says, in
direct and strong lnnguage, that “i is one which the con- |
ductof the government for fifty yeurs has repudinted. [t |
atands alone "

Mr. President. however high the authority of ihe gentle-
man on this subject may be, and however disposed he may
be tor repudinte the precedent of Kentucky, | now present to
the Senate an awthority which 1 think the senator from
New Jersey will not repudinte when he shall come to re-
fect upon it. It is not un idea of my own, it ia the author-
ity of the Father of hia Country. The very opinion which
haa been advanced upon this subject by the minority of

And itis not o faet that in any case a territo- |

thin e snfederacy in those terrilories.

Mr. BELL. Thia l deem a proper time to call the at-
tention ol the Sepate to some of the statements made in o
teported spesch delivered a fow days nince by the honor-
able senstor from Georgia, [Mr. Benpies | 1 think it due
tn my own sell-ceapect, un well 8a to the pasition in which
I wtand in relstion to sn important question, that 1 should
take wome notice of the misrepresentations in the reply of
the senntor [rom Georgia to the argument aul.unin.:dyhy
me on the amendment 1 thought proper to propose to the
ong now under consideration,

There are several misstatements of my argument con-
tained in the prinwed apeech of the senator from Georgin,
whieh | propose to notiee, not in their nataral order, but as
they are printed,  T'he honorable senator, afier some prelim-
inary remarks, not necessary to be read, proceeds na fol
fows

“They (meaning the Committies on the Tudicinry, whose
respraet | Limsd Litetnn eomnbntting) hawve exmmined the question
first with referenee to the eonstitntion, pnd secondly to
the Interpretation which has bean given to its provisions in
thie viraga ofthe governmeut. The proposition of the senatn
from Ténnesses 14, on the odeor band, that Congress alone
antd ro other power, hos anthorily to crente & State.

Mo Bt (o bis sent ) OF this Union.

M Berwigs, That s & Lhotiation ol the propaeition
Bedran, Certainly nobody but Congross can ndmici Site
o this Unlon i mod so fier the sole power W creats o Suite
mvy b sadd o belong to Congross ™

Now | deny that | ever mdvanced any such argument ss
thiat Ciongress alone can ereate a State, excopt with o quali-
fieation, which was not stated by the senator. 1 contended
that Congress nlone can create o State of the Union, and
thit that is the only deacription of Swtes known to the coo-
slitution.

L might have auid, in arguends, after having laid down my
proposition, that Congress alone can ereate n Staie ; but |
submit to the honorable senutor whether it was fair to take
my remaorks disjointedly and assame the argument which he
has ascribed o me?

Mr. BERRIEN (in his sent )
read the eoncluding sentence ?

Mr, BELL, ‘The senator aska me to read the succeed-
ing sentence, 1 will do so:

“* But the segunment ol the honorable sedntar foe the power
of Cungress went'lurther, and wpplied to the somdition of »
poople who belors their ndmissioa into the Uaion, ela
el 0 constimite a Sute. Now, thace e two proposition-
af the senndor which | wish o consider.  Flrat, nobody Lut
Congress ean orente a Stite.”

1 do not deny that my argument was addressed to that
point, but it was not in connexion with the question of the
power of Congress to do anything else than to creats a
State of the Union. What [ complain of is, that the hon-
orable senator chose to consider the correction 1 made of his
original & an o limitat of my ariginal proposi-
tion ; and after receiving the correction, and admitting the
soundness of [he proposition ns then stated by me, parsist-
ed in an argument extending over move than two-thirda of
a column in a newspuper, founded mainly upon the as-
sumption that my propoaition had been such as ho first
stated it to be. [ deny that 1 ever entertained or uttered
such a proposition.

The next pussage to which I will call the attention of the

Senate reads thus :
* Uhe propoesition i« that nobindy but Congress can erents
A Stare.  Now, sir, in o wmsideriog this, look first w the con:
stitetion, | presume that T musapderstood the honornble
senator, or thar 1 was o mere lapsud lisgue, when he saul
lh_m Congress could do anything not prohibiwed by the con-
stitution.

“Afe BELL, (i1 hig soat ) Tt was nnt so.

“Me BERRUEN. Yeoy well, Theo | nnderstand the pro-
position 1o e that Copgress muy do whatever (s not prohihit
ad by the eonsimnion.  ©thought i the mament that it was
a nisapprehen of 1erms, but the senator aoguissees in
my nnetersanding of '

"Here, sir, we find a reassection of the same propoaition.
I repeat, sir—and 1 think every senator who did me the
eourtesy to lislen to my remarks must have so understood

Will the senator please

the commuittee, huw been sanctioned by the very higheet
authority, by Washington himself, in a case very similar |
to this. In 179, when this gquestion was opening in |
Kentucky, when Vieginia had given her consent that Ken |
tucky ahould form n separate Swate, but when there was no |
State government there, no organization of any kind, ex- |
cept the convention which sssembled to decide whether |
they would agree to accept the terms of Virginia or not— |
that convention did assembls morely for the purposs of ex- |
[-runlinf the opinion of the people of that distncl that they
would beeone a State—when, having obtained the consent
of Virgiuia, they sent 8 memorial 0 Congreas and to the
Presuent of the United States, (Washington,) regquesting
that thia proceelding might be sanctioned, amd that they
might be permitied to eome into the Union as a State. On
that necasion, and under these circumstances, Washington,
in his annual address to Congresa, used the [ilowing fan-
guage :
“2inee your last session [ have received communications
Ly which it appears that the dissriet of Kentoehy, at pr
ent n pareol Virginia, has conenrred in coert
tons contnined in o nw of thar Suate, in o
which the distr is to beeome a distinot @
i equisite sangiion of Congress he ndded,
lhnmlml i now made. | shall caose
tfe pajpers in tais very important tansaetion 1o be laid be-
fore you. Toe hberdity and brrmooy with wiideh it hes
been sonducied will be found 1o do grent bonor 1o boil the
parties; and the seatiments [ whrm vment to the
nion nnd is present goversimnent u‘}ru's—.wi by e fellow-
citizens of hentucky, eunnot fail 0 add an wileetionane gon-
aurn for their particnlar wellure te the grent nuiionnl -
pressions under which you will decide ou the case subini-
el o you" :
This is the authority of ona whose opinions are not nften
doubted, nnd whose suthority is seldom questioned, that, in
& cnae not sironger than the une now before us, it is not
only eompetent for Congress to ndmit a State into the Union,
but he recommended it on high national eonsiderations, s
well as peeulinr considerations applicable to that country.
Thia case in anal , In many r , to that of Ken-
tucky. The settlement of Kentucky at that time was the
firat utep the United States were making west of the Allegha-
ny mountains,  The great national considerntions then
conneeted with it were very similar to those now applicable
to Culifornia—the great emigration to that eountry, the set-
tlerment of that mighty region, 1 shall not dwell on thia
point; bat, if it were necesaary o go through all the cases
af the adiniesion of Statea im0 the Union, senstors would
find that there has been no uniformity “'Ilmn the nuhﬁr.nm

" | intending 1o anawer him when he closed his remarks,

me—tihat no_other power bul Congress can create a State
out of uny of the territoriea belonging lo thedlnion, 1 had

| w0 reference in my argument to sny of the original States [tion in the constitution to prevent it. 1 remember that to

{ the Union, they being parties to the federal compact.
I am nlso reprezented in the passape just read sa having
replied to his remarl, Auggesting a lapsus lin:ue, when, nn
he understand me, I had ssserted the propoesition that Con-
grens could do auything not probibited by the constitution.
Wl wus not so.” Now, mir, | made no such remark.
Wihat 1 did say was, *goon.” And then the senator,
ufter ussuming that 1 had acquiesced in his undorstanding
of my propositi fed to d ute that the gov-
ernment of the United States wous one of limited powers;
a propasition which needed no argument to support it.

| huve to remuark, that 1 did not correct the senator upon
thin point, when he misatated my propoait I he
hal, in his preceding remarks, misrepresented my alatement
an {0 the charncter of the inhabitanta of California; and
perceiving that he wna misrepresenting my viows npon
ather points, | thought proper to permit him o ||rur,r_~c.]l,
did mot do g0, however, as the hour was late, and the Sen-
ate manifested a disposition to take the vole upon my
amemlment befora it adjourned, not doulting that an ocea-
sion would soon be preseniod when 1 eould reply unider
more fuvorable eircumsatances. )

I call the atiention of the Senate to another passage in the
senator’s apeech, reading as follows :

“Hat there i3 another proposition of the senator wi
muny requite o moment's examination It s, tht U
hins w controlling power over the people of the e i
that they eannot form o constitation \\'Itlhulll the consent of
ongress, wnless it be in the exercise of what the senator
denominawee the right ol revolution.”

Sir, T lnid down*no such proposition as that the peo-

it
ion, pr

| ple of n territory cannot form o State constitution except

m the exercise of the right of revolution. There was
nothing in my argument inconsistent with the perfect
right of the people of uny of the territories, sven with-
out the assent of Cengress, to peaceably assemble in
eonvention and firm a State constitution. My argument
did not touch that point.  What | stated was, that u consti-
tution framed by the inhabitanteol a Territory, assembled in
con with the t of Congress, did not consti-
tute the 1 erritory a State. It would be merely n conatitution
on paper or parchment, and wou!d have no vitlity ;
it would wot be a living constitution until it was admitied
into the Union as a State,  In all the casea known in the

Perhaps there have been more cases where Territories have
bian Iilmlur anized a8 Territorien and then admited into
the Union, iuunny oher, but there han been no rule upon
the suhjset whatever.

1 o not wish the honorable senator from New Jevsey, or
anyb3dy, to supposs that by the admisaion of a Siate 1
andaratand the creation of a State, [ have (aken no
such ground. Jtis only necesaary that Congresa should
give their consent, and’ that they can do before the
constitution is formed as well an after it.  Dut the senator
sgema Lo think that there will Le great dificalty in nd-
mitting n State at once. 1t was not the idea or intention
of thosr who advanced the opinion that a Sule could
be admitted, that she could be brought into the Union by
Congrews and put into full oparation ntonge. O the con-
trary, they expiesaly disciaimed all such idea and inten-
| tion.  She eanngt ha brought in at once.  She must have
a State organization befora ahe can plect her senntors aud
representatives, and until u!I‘y are eloctad she sannot be
practically in the Union. The position I sssumed was,
ihat the consent of Congress might be given befora her con-
and State government was formed ; and in the very |

| am astonizhed at this suggestion for another reason.
the constitution and want of attachment to the Union, which
charges are utterly without foundation.  'We huve been told
be, yet, 80 far as it was g the . We
thould have it to the fullest extent. Now, however, [ re-
rezret to see two, yea perhaps more—take the ground, in
connexion with thia subject, that we shall not have the full
extent of the provisions of the econslitution.
while | regret that such a position hou been Liken on this
subject, 1 rejoice at it on ong wecount. | wish it to be re-
men heveafter. congider the ground which they haye
taken on this eubject, and the particular rewson which the
abjection, as & petraction of what was said by gentlemen at
the last seasion a4 to the operation of the constitution in
sction of the hohorable senator from New Jersey to be,
that the extension of the constitution over those territorics
wise possens. A | do not wiah to mistake or to misrepre-
senthim, | will quote his owa language, us published in the
1y the thind place, nnd more espacially, it is ohjectiona-
blo because it mssumes to extend by present ennctnants
Californin and New Mexico."” ] -l
“ Now, tir, in the flest place, this is objestionable be-
erence to the question ol earrying sluves nto thesa territo-
Hma,"
1
will not read, The tor then obj o ex ry
hanges the atate ¢
things there; because it changea the issuc ; because it places
those who hold southern views on u different footing.  Mr.
that we were right and they were wrong in the discussion
here lnst session, and that we have a ”t‘ t under the consti-
Mexico. But has the senator considered the ultimate and
ineyvitaile consequences of the doctrine which ho advocates ?
th#lnited States does not extend to those territorics, by
whatkind of authority we go there ? Whatauthority have we
Territories or eisewhere, except under the conatitution?
What right has the senator himsell 1o a seatl here except
that territory, unless it is brought within the control of the
constitution?  If the conatitution doea not exiend aver it
treaties ade in wecordance with the constitution of the
United Siates, and the conatitution jtsell, were the supreme
have no law nor right there. What right have we o
hold that country as our property, unlesa the eonsttu-
the constitution, if the treaty made under the authority
of the constitution, does not extend there, there ia no
we have no more right to that munt:ﬁthqn to any foreign
couniry. I regret to hear such a declaration, for 1 consider
annuncintion that we have no right to that territory ; that
every foreizner—Franchman, Englishman, South American,
and earry off the gold with which it ubounds. If we have
nn greater right under tha conatitution, 1 cannot see that we
It seema to me that the sonator could not have been very
pasitive in his own convietion on the subject, for, in the
which ia utterly in conflict with the idea that no eonstitu-
tion or constitational law exiata there, In speaking of the
slaves thither, which | think was & very unneccasary eau-
tion, he describea the process by which, if slaves are taken
leased, nnd depicted the conagquences that would ensue
1 would like to hav: the honorable senator tell me how
& habeas earpus could be issued in California, unless the
1 da ot underatand that thers is any such right in ops-
Fition naw. under the lawa of the Mexican goverament,
the constitution ot the United States be in opsration there.
But I will nat dwell on ;08 point, My principal object was
that in, upon the subject of the compafency of cwll'gm“:dm
admit States into this Union without thelr Hnving framed
 Vieol mysell called on, nnxious as | am to avoid fredpass-
ihg upon the time of the Senate, to offer some remarks upon
on all miden 1o the action of the C ittee on the Jud ¥
on ity and the deratand) which ila in wome

quarters in regard to the position which I, na the minority
of that commiuee, hold upon this subject. | think it iaclear,
and thatit ean be demonsteated, and 1'wish it to be so under-
moad, that it is competent for Congroas to admit n State into
“the Union before it huw formed o econstitution anl State
Eovernment,  And | will sny that the speech of the hon-
orable senator from New Jerney acema to admit that Con-
Ereen lina thin power. He says: “Now, air, permit me to
sy, ns 1o this mode of admitting a State, if within the
lettee, it ia in my judgment against the wpirit and intent
of the constitation,” He seems to admit, then, that
I i within the letter, but againat the mpirit of the conatitu-
Yon.  Again he sayn: * But, mir, there are other objections
te sdmiting thin country as a State, anide from thess con-
#itutional or legal difficulties. This matter of admitting
L Hffli' into the ﬁninn in a matter, to a great extent, of dis-
fretion. He puta diseretion in italies ; * and in this case it
'("r:‘xi-"uly made by the treaty with Mexivo matter of dis-
ton, '

Mr. President, 1 understand from this that the honorable
*outor from New Jersey abandons the ground taken by
the committes, that it was net competent” for Congresn 1o
Sdmit California as a State, and pats it on’ the ground of

txpediency™ alone. ‘That in a very diffarent question,
and | do not intend to take up the time of the Ssnate in
diseuwang it Although the majority of the commitier
went upan the point that it was net competent for Congress
 admit & Biate until she had formed & conatitution and
Siate gnvernment, yet from the resolytion which was the
TEsult of their investigations it appesrs that they came (o
the same conclusion thut | did —namely, that it was & ques-
Yon of expediancy. Incompatency in left out of the quen-

Sion. - For at the closs of their report, they offer the follow-

Ing resalution ¢

" Raolved, That is s inespedient to pass tho bil) eatited

i i ¢ minority of the reported, | '
l‘.::l-::i;;: ':.hn:nCLngreyu lhluuld. in the first ir:rlmwn,sgwu
their consent to the formation of n eonguintion and State
governmont, and that, when I.hcr had fur:pu:l thaly wnu:ll:‘i
uon and government, they -I:I_mu d :n admiued, It prov

i hat was usual in such cnses.

no;\.;lrr.. k::-llil‘i.‘lal::, bafore leaving this subjeet, 1 would state
that. netwithatanding the doubts which gentemen have:
notwitk ling then they may have to giving the
people of Californin a government at the present sension, I
think that that people will form n constitution and preseat
it here; that it will beeome proper for Congreas Lo act upon
it, nnd 1 think they will act upon it
ther into the question of expediency.

I believe that the ground taken by senators, concerning
the character and ber of the | | of California,
in aliogether wrong. | beliave that the population of&hut
country in o year hence will aatonial the senator from New
Jorxey himseif. 1 beliove it will turn out that hia ealouls-
tiona have boen the furthest from correctness of nay calcu-
Iations ho aver made. Thero is already o large popigfation
in that country, 'The number is rapidly increasing, and the
dosire to g0 there is ingreasing every day. | have seen no
caleulation that | think comes up to the number that will
pour into that couffry during the next year; and whather
we give them a govornmnnt or not, | behave they will form
their own lawa and constitation. Perhaps they have done
ao niready. 1 believe they will send their nrlllurlllﬂ'l rep-
ronentatives here, and they will demand o ba ui!q.md, nael
they will be ted notwithstanding the diff of nen-

tore.

3 Me. President, I have done all that 1 have desived. |

Llulmrl,a

| miuing the people who formed them into the

1 will not enter fue- |

sractice of the government, and in which the inhabitanis
Ilving under a Territorial government had been anthorized
by Congress to hold & convention and form a State consti-
e Territorinl government and laws existed in full
| vigor until the State constitution, as thus formed, had life
|anil energy breathed into them by the act of Congress ud-
nion un
Biates,

Agnin : the senstor sska, in another part of hia speech,
| © If Congress possesaed the power of creating a State, why
do they depute the power to another, and not exerciae 1t
themselves ¥ Could they exercise it?  Cauld they form
a conatitution for the new State, and compel the people of
the Territory to accept it, und become a State i . ;

Heare we again find the honorable senntor fuunding his
argument upan the assumption that [ had aeserted for Con-
greas the power (o areatn - State, other than a Stats of the
Union—to form a State conslitution—to create n State gov-
ernmant for the peopls of o h,rritufr firat ; nnd then, by nd-
mitting it into the Union, create a Smte of the Union. My
argament was, thet thore can be no Btate in any of the ter-
vitorles, except it be made so by ndmission into tha Union.

In another paragraph of the printed apeech of the honorabls
senator, I find the position contained in the fullowing sen-
Llenee imputed to me :

P sonator & 11 inests that o State cannot hinve exist
snoe nietil her delegnies are reesived in Congress ™ b

ir. [ distinetly contended for the reveras of the proposi-
mgl, ‘li. nmma!cri the position that a State of this Union
might exist without any representation in Congress. |
think 1 repeated the mame iden over and over agnin
in the illustrations | gave of the proposition. I mai
that n Swate when admittad into the Union was only
n the national legislation, when hop gsnators and

{:«j:lr:'srmmivm presented  their credentiale, and showeil
that they had been eloafed or chosen in the manner pre-

weribed f., the constitution of the United States. [ took
this view of the question in answer to the nrgument which
I supposed would be urged againal the proposition
1o ndmit thoa territories an & State of the Union bafore
a regular State contitution should be adopted Ly the in-
habitants,nnd when neither senators nor represontatives conld
be appointed or elected in conformity with the provisions
of the eonstitution of the United States. 1 aud, be it so.
It could not detract much from the weight of the pubilic
councils, nor be any great detriment to the public interest, if
they should not send their rugrnunl.ltiul here for forty years
to comay and though they should not do ao, they woul atill
be n State of thin Union. {l. han a0 hnppenad befors noyw that
a Sinte has friled to be fully reprasented in the Senate during
an entice Congress, and yet no ona supposad that n State so
in default was not a St of the Union. That iv n matter of
choica to them. ‘I‘hs{ could send their representatives here
whensoaver lh:¥ think proper. My :_rgu_nusnt:. wan, that

have sail all that 1 hive wished to say upon th .Li'. Lon
whis gecamon. | think | have shown that the pogition as-
sumed by mysell, namely, that it is competeat for Congrasa

to sdmil Californig ipto phis Union as n Stats, js correct.

the ¥ pling n Stats fore sena-
tors and representatives could be chosen, would act ns
wort of lover to prize the citizenn of thess new territories

into motive exertion upon this point,  And if human na-

{ | ofargument demanded a public correction st my hands., Both

turn in that rogion is the samo aw here, and olsowhere, the
derire to be represanied in Congress would soon provide s
Suute conklitution in regular form.

| now desire the attnnion of the Senate to another pos-
sage 0 e speech of the honorable senator :

1 shoukl regoet 10 balieve that the people of the several
Spates of this Uolon could ba ted 1o sappos that sach power
wa e oloimed fur Congress, on this oeeasion, does in faet
belong o thew, or that we ae disposed 10 depart froo the
anllonm Whderstanding of oor prodscessors, in the inter-
prosution of the poxer which the senator deasires us fo ex
wroime 3 that it was to he enlarged into n constructlve pawer
o evente the States of this Uuion, noud that in this age of
progress, when it iy perhaps inpossible w Hoit the extent
ol werrkiory which may be acquired by this govermmenr,
that Congeons would nssuie the pewes whicl it ls proposad
now to exereise "

Who,teir, hus claimed such & power? Who has main-
tained the segument that Congreas has a right o preasribe—
to furm n State constitution for the psople of these or of any
other Teeritoriea of the Union ¢ Not |, sir. My argu-
ment, L repeat, went upon the ground that we have the
pawer 1o nSmit these Tervitories into the Union before they
|have any regularly-organized Smie government. | have
'never nasumed that Congreas, or any other authority,
| van dictate the particular form of their Biate government,
oV repiablican.,

I will naw notice unother misveprésentation of my argu-
ment, found near the close of the printed speech before me.

e senior moadntuins another proposition, or mther
he dlastrates his prineiple by an agoonent of this sort:
lluu'. woSlalo bs oot w Sate ool ic is wdmited intw s
Titom

* My, Dt G his sent, in nlow tone of volee ) I snid
that uo Smle canex oty oy Teclory of this Union, unless
I Le ereated by Congress, untl it is admitted oo the
ision,

;

Y My Brreies

or's own words: No State can exist in any Terriwey of
thiis Union, waless it be ercatid by Congress, until i s wdmit-
1ed into the Union,

YMr Brin, (inbils seat)
eignty ooer it

“Mr. Repmies, With this limitation, 1 thiok the argn-
ment of th s b rabile seantor is ylelded ™

Here, sir, I may remark, | huve a further evidence of the
honorable senator's perseverunce in misatating my views, |
could not ut any time have said, either in & low or a loud
voiee, * that no State ean eXist in any territory wnless il be
croaled by Congress, until it is admitted into the Union.
The words, ** unless it be ereated by Congreas," are anin-
terpolation, | maintained that no State could exist in any
of the territories, no matter by whom attempted or formed,
while they continue to be « part of the territorial posses-
siong of the United States. f..m aware that this interpo-
lation was necessary o austain the position on which the
argument of the honorable senator himself was founded.
He cantends that when the inhabitants of a territory furm a
State constitution, with the assent of Congress, they be-
come n State from that time forward—though not a Stite of
the Union; that it was so intended by the framera of the
federnl constitution; but when ha finds in the constitution
no recognition of the idea of such a State as he mainiping
actunlly exiata in a territory in the period intermediate bes
tween the furming of o State constitution and the sub

| will state the proposition in the sena-

Uuless we relingi sh odr sove-
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community fur their mutual protection and convenisnce, in
a territary of whicl they are the exclusive posscasors, under
any form of woseiy or of civil government or regulaiion
lhe{ may Wink proper w ndopt or acquiesce in—that a Siie,
in this srnse, requires no distinet organization by the adeption
of nowrilten constitution. 1t may exist &1 a separaie sociely
or State under customary or unwiitten laws.  ‘The exocu-
tive acd legislaiive powers may be assigned by common
consent to the senior membere of the society, or o the ellers
generally, or 1o the judicial functionaries.  Uhat it is not es-
sentigl o thin idea of & State that its political organization
shall be either wise, energetic, or silvetive for all the pur-
F-.um.u of good government. It may be very delective, very

esbile ; bt il it is sufficient o maintain & separate eXisiencs
independent of all foreign control over its nilairs, foreign
and diomestic, it is & State—n commonwealth

I maintained that if the pressnt inhabiwnts of California,
with their present laws and wmperfect civil organization,
were the wngdinpuded poasessors of that territory, holding
exclusive control and dominion over it, they would be o
State or nation, sovereign, free, and indepondent—entitled 1
be regarded one of the community of nations, and as such
subject to the law of nations,

I further muintnined that o Suate of this Union waa al-
together differont; that fer it definition we must louk to the
conutit 1 that. Copgreas alone can create a State in the
scase in which that term 18 employed in the constituiion ;
and that Congress alwaya created a State in this sense when
one is admitiad into the Union,

I further maintained that the inhabitants of Califarnin, while
the United Siates avacrted is sovereignty over that terri-
tory, pesther with their present imperfeet form of avil so-
viety, nog in dhe most perfect form which they can devise,
uunhhtwm asuie until they are admitted inw the Union as
wuch.

1 maintained that theee s nothing in that clauss of the
constitution giving Congrean the power of admitting new
States, prescribing as a condition that any particular form,
or any form whatever, of civil or political organization,
ahall exist in the Territory admitted as u new Biate of the
Union prior w0 its ad ion ; and tly that there
® no impediment in the constitution to the udmission of the
inhabitanis and territories of California and New Mexico
ofthwith into the Union aa o State, if we think it expedi-
ent, in the present exigency, to do wo; or, if it is thought
more advisable to an et for the admisaion of these
terr.tories st some future day—allowing time to the inhab-
itanta to settle upon the form of a State government in the
mean tine, to take effect on the day provided for their ad-
mission into the Union—the constitution does not prohibit
such n course.

I further maintained that no State can exist in any of the
fervilories over which the United Siates continue 10 assert
their muvti.g‘nl.y and jurisdiction, except by the assent of
Congreas d | by an net ing such territory into the
Union am n State. That the consant of Congress given to
the inhabitants of a territory to hold a convention, and to
form a State conatitution, does not thereby authorize the
carrying wuch form of government into eflect, nnd that
any conatitution so formed and agreed upon, exists only in
form snid upon paper, until Qongress gives it vitality by ad-
mitting such lorrsl.ory‘mlo the Union as a Siate, by an act
lent ar

admission of it o the Union by Congress, he takea shel-
ter under a casus omisaus. 1 denigd the propoaition that there
could be any such Swte—that in faet, there wan no descrip-
tion of State known or recognisyd by our aystem, as part of
it, except it becomes one by being admitted into the Union.
‘The whaole of the senntor's argument 18 founded upon a
migrepresentation of the sntire deift and tenor of my re-
marks, in afirming that | asserted the proposition * that
Caongreas alone can create a Jtnte," without the qualification
necessary to give any sense or consisiency o my Argi-
ment—that is, a State of the Union,

When in the course of my srgument 1 stated that Con-
gresa could do anything not prohibited by the itution,
the proposition was stated in reference to the power given
to Congress 1o admit new States into the Union, My ar-
gument was, that the clause of the conatitution giving Con-
gress the power to admit new Siates contained no sucl
dition as that there should be a pre-existing State constitu-
tion, ither in form or in aotunl operation.

My argument went to show that & people living under
any form of civil organization whatever, might be admitied
into the Union 18 a Siate ; and that there was no prohibi-

illustrate my poaition, I put the supposed came of the con- |
quest of a ncighboring kingdom, if any auch there should

either 1 .
I further maintained that the clange of the constitution
which guarantios & ropublican form of governmant to the
Suates of the Union, appliea only to States in the Union,
and that tiis power.of the fcdurmrgnurnmant can only be
exercised over Stutea already in the Union ; there being no
State, known to the constitution, but one already admitied
into the Union. '

{(Nore.—Mr. Deen desires to say, that upon a more care.
ul review of the romarks of the senator from New Jersey,
(Mr. Dayros,) beis satstied that he did that seantor in-
jastice i supposiag that ha had trented bis (Mr. B.') nr-
gument uolaiely 3 wnd althongh his (M, B.%:) remarks
upon the speech ol the senate were perfectly respeotiul,
yor ho regeats having made them ]

Me. BERRIEN. [am very sorry, sir, that the recollec-
tinn of the discussian, the other day, with the senator from
Tennensee [Mr. B has rested so upleasantly upon his
mind as 10 have induced him to make these observations.
He in perfectly aware that [ could not have had the smallest
disy ion Lo ive, and certainly none Lo misrep-
resenthim. . The argument to which lie has referred was in
vindication of the report of the Judiciary Commities, for
which | was individually responsible. It was pronounced
in the p of the h bl tor i to the
argument which he had ju If he

I 1 had mi

in resy
st addressed to the Senate,

be on our borders. In such an event, 1 tended that
when the monarchy was overthrown, and the conntry
shoulldl become n part of our possessions, Congress might,
it in seaaion, eo instanti, admit it into the Union us a State ;
and when thus admited, the g of n republi form
of government, prnvn]ed in the constitution for the Stutes
of the Union, would insure the formation of a republi

PP ived his arg o it would have
becn appropriste to make his correction at the moment. |
lhave listened to the senator, and 1 find myself sull unable 1o
discover how it is, and in what particalar, I have miscon-
eeived the argument he has submitied to the Senate.  Sir, |
really eannot consant, having made this disclaimer of any

constitution by the inhabitants of the new State. These
were the positiona 1 asssumed, and [ still adhere to them,

Before cloging iy remarks, | desice to call (he attention
of the menator from New Jersey [Mr. Davron] to the ss-
sumption made in his speech founded on the same propo-

to [ the senator, to oucu;:ly any portion
ofthe little remnant ol ume which is allowed o us, by en-
deavaring to explain to the senator what 1 did mean in the
apeech 1 delivered the other day. The senator has oceapied
a very considerable portion of the time of the Senate in a
manner very inleresting to us all, in explaining his views.

sition assumed ng mine, so much harped wpon by the senn-
tor from Georgin. ‘Uhat senator, in his speech, remarka:
“low ean yon make Californin a State government ? |
Can Congress creats a Stare ! Congress create a Swure ! |
Sir, 1 wever thonght, untl! 1 heard it hare a day or twa |
sinco from the sonntor from Teanesses, [Me, Bern, ] that
such a proposition could have entered the mind ol aay Lin-
man Leipng.™

Thut would be o wonderful gonesption, indeed, for the
senator from Tennesses to bring forth. Create o State !
Congreaa to ereate 8 State—nand yet that State not a State
of the Union!  Whao, air, | repeat, has ever ndvanced such |
o proposition ?

I have felt, air, that these migeopresentations of my eourse |
of the honarable gentlemen who have thus misstated my
Argument upon o fquestion of great importance, are mem-
bera of the Judiciary Commitiee, The opinions of the
sonator from Georgia, especially, are much deferred to upon
all legnl and constitutional questions in this body, and in the
eountry.  The senator from New Jersey hns o like defer-
enee paid to his opinions—though, perhaps, not to so great
an extent ot preaent as he may e¢xpect at sHome futnre tme,
I do not desire to do any discredit o the lagal and conatitu-
tionnl learning of the senator from New Jerscy. [le
1 the junior of the distinguished senator from Georgin,
(some remark by the senator from Georgia.} Not so much
hia funior, either. There is no great disparity between
them. [Lmughter.] ;s
The senator from New Jersey, in anothar part of his
apeech, thus takes off my nssumed argument

SO wee houd this power 1o ereatie, nll wo wouold have to do
woulid be to pass a law and resolve that Califorain was a
Stnte, nod it woold become one. A :it‘.hn-n'.lmy may cutn
man ont of a bit of paper pad say it is a man ; bat s jta
man? Has it the blood, bone, wnd sinewa of a man 1"
Now, nir, | eongratulate the honorable senatos upon the
aeleomplacency which he muait have fele when he hit upon
thia notable illustrntion. 1t ia felicitous and beautiful in the
extreme, He presenta it to show the abaurdity of an argu-
ment which he himeall puta into my mouth. There is nn-
other passage in the senator’s apeech in which my argu-
mont is sttempted o be refuled, which 1 cannol now put my
eyeon.  Itisin relation to the guaranty of the constitution
of n republican form of government to eash of the States of
the Union.

@1 do not know pre isely how the gentleman conceived
my nrgument on this point. My argument was, that the
gurantee in the conatitution could anly apply to States already
in the Union; and henee that there was no obligation even
implied in the power which gave Congress the authority to
admit a State into the Union to require, as a condition pre-
oedent, that there should be u State conatitution previously
formed and in operation.

Mr. President, I have now done with the comments [
intended to make upon the spesch of the honornble senator
from Georgin. | have folt it to be a duty which | owed to
myself, and to the position I occupied in relation_to a mast
important public queation, to vindicate it againsl the mis-
repreaentationa | have pointed out.  But, mir, | cannot close
mr remarka without asking the indulgence of the Senate
while I sinte in n mare dislinet form, somae of tha more ma-
terinl of the propositions I attempted to enforce in the re-
marks | had the honor to submit to the Senate the other
day, on the propomition to admit the territorien of New
Moxico and California into the Umon as a Siate, or na
Sintes, taken from original notes. [ still adhere to the
oainion that by no ather monsure oan we so effectunlly heal
the existing disssnsions, nnd others more sorious whic may
grow out of the present condition of the country in relation
to thess territaries,

The Commities an the Judiciary, in their report on the bill
of the senator from linoin, proposing to admit_the territo-
riee of New Mexico and California into the Union as n
State, resumed the ground that the bill proposed to do what
the sonsutation did authorize Congress 1o do—that is, fo
crente a State,

1 renawed tha proposition of tha senator from [llinnis, by
way of amendment ta the civil and diplomatic bill, pa 1 wan
warranted by usnge in doing in canes of emergency and
great publia importanes,

In the eoarss of my argument | stated and attempted to
suatain the following proposi in ition to the report
of the Committee on the Judiciry :

That a Stata, in common aceoptance, was one thing, and
a State of the Union quite another thing.

I defined & State, in common ncceptance, and an defined

These views have been published in the ordinary mode.
With my reply the same course of publication has
taken  place. Now, sir, 1 am willing nt leave it
the Scnate and the community to look at his argument
aa reported, and look at mine, to say whether I have con-
ceived correctly or misconceived the senator.  1F 1 have, in
any particular, misconeeived him, [ should regret it much ;
but the hoporable senator will stand acquitted, for the judg-
ment of Lfnm publie. will be with lim. In respeet to the

———————
the people of the vovereign States of thin Union by which
they ordain wud cotablish the constitution, sull it s very
cerlain that the conatitution by el cannot operate o this
territorica of the United Sgtes, The gieat object of that
conatitution was the furmation of a system of government ;
and #o lar as that was ite objeet, it does not extend 1o the
tervitories of the United States, for whom, under the au-
thority of that constitulion, we are aboul to organize a gov-
ernment,

But it was not the sole objeet of that constitution w form
a government for the thirteen Slates by whose delegnies ic
was formed. 1t contained certain principles of publis lib-
erty whieh were implanted in that eonsttution, and thoss
prineiples of public liberty may be exiended to the territo-
ries of the United States.  When, therefore, it is said that
ihe constitulion doer not opeate in the territories of the
Unied Siates, the anawer is—Yes, that is true ; a8 a whale
it does not operater und when it is said that the con-
atitution does  operate In the territories of the United
States—Yes, it is lrue; there nre portions of the con-
stituion which do, and must of necesity, operats in
the territories of the United Swtes. Why, sie, by what
anthority are we about to organize a goyernment for this
terricory ¢ We are told that it is under that elause of the
constitunon which gives us power 1o make the neadful rules
and regulations for the government of terrilories or other
property of the Unitel Statea.  Now, sir, I doubt whether
that be the souree of the authority, | think it too limited.
[ thiok the object of those rulea and regulations is clearly
implied, by the expression “or other property,” to be, that
the terriories nre llilrre dealt with as property, and not as
the habitations of freemon, whose munici i regulations
are to be regulated by this compact  But | il an addi-
tional power in the conmtitution to organize a government
fur the territories, which, though it be not expressed, ia sl
aa distinet ns if it had been'expressed, Since under the
conslitution we have power (0 acquire Lerrilory, we mast
have power to do that whick may result from the acquisi-
tion of territory—we must have power to govern the terri-
tory we acquire ; and although that be but an incident to an
cxpreas clause, yet it is as emphatic ax if stated in 20 meny
words, Well, then, #ir, whethee it reqult from thia little
clange which haw been referred to, or be dedusnd as an inei-
dent of the war and treaty-making powsr in the constitu-
tion, it is atill & power derived from the conatitution ; and
when, in virtue of that power, whether you look for it
from one or the other mource, you legislats for the

blishment of a guv in" the terriiories of the

United States, do you not bring the constitution of the
United States to operate within the territoriea of the United
States? s not the mere act of the eatablishment of m
ernment, your sole authority to do which you derive fr
the conatitution, an evidence of the fact that that constitu-
tion, quo ad hoe, is operutive within the territories to which
you apply it in_tha organization of the g under
the power you derive feom the constitation ?
DBut, wir, the ;iminl which has boen made in thia ar!umtml
goea further, Itinsaid by the from M e,
that although the constitution does not opernte as a whola
in the territorien—though it does not operate st ullin the®
territories—yet it operatea upon us, and we are bound by
the principles of that conatitution ; we are bound to regulate
ouraelves by the princi of that aonstitution, in organ-~
izing a government for the territories, thl‘theni To
what doea this question ecoms, sir? To the question whethee
the constitution shall operate by ita own inherent forca
within the territories, or whether it shall operats by our
lezinlation—we acting under the obligationa imposed up-
on us by the constitution in extending i principles to
the territories, My, President, I conlean | have bean some-
what gurprised by the courae parsued in this discuasion. It
began in the outset by the declaration, reiteroted ‘lu tl‘w
progress of thearg t,that thisg had bren inly
and repeatedly decided by the Supreme Court of the  nited
Suten. | said—willing to ndmit my want of recollectinn—
that | had no remembrance of sach a decision ; and yet
the proposition was reiterated : such desisions were said t»
have been repeated for thirty yeara past, Now, sir, [
can only say, i there has been smon mi mumiu,‘lknuw
the case to which the gentl hus referred—zthat of the
American 1 gainst Tanter, Butitis
very certain that that case det i.f.s no such proposition.

ﬁr, BUTLER made a remark, which was not heard by
the reporier. 5
Mr. BERRIEN. The casn of Tanter, which ia bronght
to suatain the naked sition that the constitution does
not extend tothe tecritories, is simply this. It was n ques-
tion whether the dacision of a court of admiralty, created by
the Territorisl legislature of Florida, operated to vest the
property in certain specific nrticlea.. The objection was,
that the Territorial legislature of Plorida could not vost in n
court of that province the admiralty Jarisdiction which was
exercised in the adjudication of the” court. The eonatitu-
tion of the United States wan reforred to for the purposs
of showing that admiralty jurisdiction was veste
the distriet eourta of the {Tnll&d States.  Therefore, the
argument was, that it could not be exercised by the local
juliciary of a territory ; and in illustration of that argument
and proposition, the judgs who delivered his decisiofs in the
ecircuit court, or the justice of the Supreme Court, by whom
that decision was pronounced, in the ilustration of his
proposition upon that subject, referred 1o the judiciary un-
iler the conatitution of the United Swuites within a Stnte and
Tarritory. Now, sir, the whole extent of the decision in
(he case of ‘Lanter was this: that it was competent io
Congresa under one or the other of the two sources of
authority to which | have referred; but the judgea do
not decide whether it is under the clause stated which

remark rururlnil, which he siylea an interpolation, 1 can

only suy that 1 have no sort of responsitulity for that. 1

believed the senator did answer ns the reporter has stated,

and made my commentary accordingly. If he did not, 1

misconceived Lhe answer of Lhe senator, ns well as the
reporter. I repliod under the impression which the an-

awer of the senator made upon me, and 1 think it
would be unjust 1o the Benate o eccupy any further time
in the explanation. [ repemr, mulglly, that lyh.nd not the
alightest intention to misrepresent the senator, und | doubt

whether, in the judgment of the Senate, 1 did misconceive
him. It the senatwor wishes to make any observation now,

I will yield to him, becanse | desire 1o speak on another
subject,

Having been thus ealled to the floor, Mr. President, 1
avail myself o the occasion: 1o state the views | entertain
upon the amendment offered by the senator from New Jer-
sey, [Mr. Davron.] 1 am aincerely and conscientiously dis-
posed to see same termination brought to this ﬁlmmg qued-
tion. My firsl impression was thut I would be enabled
to accept the i proj 1 by the from New
Jersey, with that modification in which he has acquiesced,
namely, extending the time of the operation of the act, 8o
as to relieve us from the necessity of the certain recur-
ronee of thia same agitating question ot the next sesaion of
Congress. L suggested to the h ble senator her
modification, which it was not his pleasure to accept,
and not in my power to offer to the conaideration of
the Senate, because we have atlained to the last stage
to which we can proceed by way of amendment. y

bjeciion to the amendment of the senator from New
Jerney, with the modification which s proposcd, is that,
inmy judg , We o exercise a power beyond the
conatitution of the United States. If it be said that the
leginlation in regard to Fiorida and Louisiana has gone (o
the whole extent with that which is adopted by the ssnator
from New Jersey, | anawer that, in my Eumln e judzment,
that is looae lezialition, more to be honored in the b
than in the observance.

The modification which [ suggested to the senator from
New Jersey—and his statement of it will explain at once
why 1 did 4 oses Lo adopt the lawa of the Mexican
republic ; thoss existing in Califurnia and New Mexico an-
terior 1o the ceasion. | suggested to him this modification,
also—'* 80 far us the same are i with the ¢
tion of the United Siates.” The declined
that modification, and theref
amendment.

Now, sir, that brings me Lo a very brief consideration of
the question which was discussed here the other day—the
quents hether i of the United States aper-
ates within the territorien of the United States ; and of it
operates in guo mode, whether by its own force or by the
{g‘lhﬂlﬁﬁ of rean ! When the honorable senalor from

assachusetts, [Mr. Wensren, ] —who in called 10 attend
to other duties, | believe, to-day—auggested o ua the pro-
priety of having an accarate comprehension of terma, [ pre-
sumed, from my brief remarka, that I was included in that
admonition. 1 tit; and upon all subjects of this sort,
[ believe it 1o ba of the utmost importance: but there is an-
other ndmonition, and that i this—not meroly to have a clear
conception of the terma in which & proposition is expreased,
but also 1o have some reasonuble estimata of the value of the
proposition itself.

Now, sir, the next question which waa eonsidered and
discussel the sther day —whether the conatitution operates
within a territory—ia in iwelf, in mr eALUNALION, comparn-
tivel lueless in thia & 1 ware not averse to
using the Ianguage of paradox, | woull say that those
who advoeata the opposite sides of this proposition are
both right and both wrong; thdt the constitution does,
and that it doss not, operaie within the terriories. Cer-
minly, s it is led by the from M | Is,
it doos not operata in the territories preprie wigere, an n
whole, in it wiahty—does not ap A compact, to eres
atn governments within thoss territoriea, hether you
adopt one motde of axpression with raf 1o the canmi-

reach

t the

I decli

to

Lale

by writers upon the law of , to bo any L Erent

tution or another; whether you sy it is n compact between

or amall, of men of free y Who lived together as one

d Siaten, or whether you any it is an act betweon

auth Congre s to maka the needful rales and regula-
tiona fur the government of the territories of the United
Staten, or unler the suthority extending the right of ac-
quiting tercitorg,  Under one or the ather source of aathor-
ity, it was decided that Congreas had a right to eatablish &
government for the Territory of Florida.

A SENATOR. Perhaps so.

Mr. BERRIEN. Yes; the question is still left open;
It is not desided to which source of authority this exerciss
of power was to be referred ; but the Supreme Court have
derided that under one or the other of these sourcea of au-
thority Congress had a right to establish n territorial gov-
ernment for Florida ; and having the right to establish that
territorial government, they had a right to vest the juris-
diction in_such a case in’ the tribunal censtitated by the
State legislature,  They have decided therefors, noth-
ing in regard to the question whether the constitution  ope-
rates in territories excepting inferatur, from the particular
that the ndmiullr does mot operate in the territoriss. He
illuntrated that by referring to the difference of tenure be-
tween judicial officers in the United Stntes and the territo-
riea. 1t was said that in the United States, all the judicial
power thus conferred by the constitution is vested in a
Supreme and such inferior courts as Cnn{r&h may, from
time to time, orduin and establish, and that by that constitu~
tion the tenure of office of nll those judges is during good
bahavior. Then the decision amounts to this: the utmost
extent of the infarence which can b deduced from it would
be limited to this—that the judicial power granted by tha
constitution to be exercised within the limits of the Btates,
i not the judicial power which in exercised by Congress—
which is eatablished, created by Congress, within the terri-
tories. That judicinl power veats the right of determining
the question in the district court, but the judicial power
which Congress, in ita general power to make o gov-
ernment for the territories, conforred upon the court
which it had eswblished in the territories, was not
a portion of ‘the judicinl power established by the con-
stitation to be exercised within the States. Now, 1

puse nothing can be more cleaf than that; but that ﬁ]i.
very far short of eatnblishing the pmrbllﬁon that no por-
tiom of the constitution operatea, even of iw own force, within
the territorien of the United States, The whola extent of '
the operation of that decision in ximply this: that the judi-
cinl power conferred by the constdtution of the United
Sintes in to be excrcised within the limits of the United
States, and does not of necessity operate within the terri~
loriea,

‘Well, air, here in a proposition by this amendment i
put in foree the laws of Lhmnximyupablic with

to the conatitution and lawa of the United States. 1 drew
up n_modification of the amendment, to say that that con-
atitution, that those laws, shall be allowed to operate in
subordination to the constitution of the United States. The
argument of one gentleman ia, that the conatitution does not
extend to a territory. The aggument in, that the laws pre-
vailing in a territory which is acquired by the United Statea
under the government which lhenl.]nf:m existed in that lar;
ritory must continue (o opernte until they are sup

lawn enacted by the United States. an, nir, [ confens [
am unwilling that the citizena of the United Etnil.ui:.&u
may be in that terrtory shall be nubjncted unlimitedly
to. the laws which shall prevml thers under the ads
thority of the Mexican governmeat. It is said that this im
left 1o the discretion of the President of the United m*
that he in to enforee the Inws which exiat there.  First,
am not willing that the citizens of the United Siatea residing
in that territory shall be subjected to all the lawy which

vail there, for there are laws there which conflict with
rights aa individuals and an freemen ; and in the next placa,
when it is maid that this ia in the discretion of the President
of the United States, and he will enforce thoss lawas 50 as o
mnke them conform to the hmm‘ nmuerof the m
Siaten, [ answaer, that it in the duty of e ap
ment of the government 1o bear its own hnﬁn%m wa
consent (o an nct {hv'm‘g nuthority to create & government,
we must impose imitntion which the ronstiturion re=
quires, If the senntor from New Jorsey had been disposed

w meeept the modifieation, “ao fur s they may be cons
sistent with the consutution of the United States,” \r‘




