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g "'h_“' Couriar, April 18. m for & very long time ious, that in all seltling o tion of itutionml law, and in deter- | trusting to the government of the State to provide him |require the judge, o that finding, and without evidence | Tequisitions. In the Arat place, it is no | : g
mining on the character and with y b

saleguurd 10 bave a jodicial inquiry into the
the eclwimant sets forth in pur:uilylhlu m.?“ wh

owed him service hus escaped. 11 has a manife v
dency to incrense the difficultes of setting o ;
and unfounded elaims, 1t furnishies wethe tibanal in &
free State called upon to make an arrest the a

assurance that a respectable tribunal of the ﬂ&m‘-ﬁ

verified the fact that there wasa certain slave, snd that

glave has escaped.  Any one who has been called upon in

weansol testing his ull waoers rig bt 1o hold
him after he has reunr“a‘d hl;n_ 1 Janmunml that there
| dufficuities and improbsbilivies. On the other

o satisly his own mind, 10 issue the injunction. The
Supreme Court averrnled the objeetion, and held that it
are practica ! wias competenl 1o the legislalure (o confer authority upon
hand, it may be ested thut there are practical menns | the bank comminsioners 1o find wnd represent 1o the caurt
and provisions well known 10 be made by the slave | state of fucts on which the court were 1o found a pres-
Stalen for tying these questions of freedom by provess | eot and immediate acton.  This is entirely analogous in
instituted fo: the express purpose ; and the government | principle to what Congress huve done in the present in-
of the United Stutes, for aught that | can see, bas just as | stance.  They huve authorized certain persons in another

: State to find @ cerain fact, on whicli the commissioner

! effect of this proceeling,
I am w look out of the statute, away from what it
authorizes the claimant 1o do, &od to indulge my im-

ination ms to what he may do aside fromit, 1 am

ey a
ta formed upon the Rn.rhh model, and po-lom
Eaglish constitutional division of the executive, I;ﬁﬂn-
tive, and judicial departments, there is 10 the administra-
:3:::; ’;h: ll\l!lﬂf lh'e dinﬁh_nme of the fanctions of
Ot a certain clasa of inquiries judicial in teir | afraid that [ eannot satisly the expectation, 1t haw, how-
nalure, !hul which are conlided 1o uﬂiunjam constituling | ever, been argued |;m l'h{ crairnnucl rwam‘tur u".-"?uf gel-
?-mr:?nm:flﬁhﬂ&:?m“? [ e;lllg.l. Ilhu]: in Kog- |tlicate the hzhal': o8 g ‘M!tg‘ Mmrry I.hs
] L ; Ty perlorms duties which are cer- | prisoner to any other State, or w Coba, or ily wod
twinly in their nature Judicial, and which are eonferred | sell him ; or lgﬂ il he ever takes him to b

(Y s

The following Is the opinion of United States Commis-
sioner Curtis, delivered yesterday moraing, in the cuse of
Thowas Simms. It will be perceived that the commis-
sioner sustains the constitutionality of the fugitive. slave
law, i decides upon granting u cectificate 1o the elaim-
ant of the slave : =

On Friday last, Thowas Simms, & wan ol eolas, of
shoul 1wenly-iwo years of age, was hrought before me

clenr & constitational nght to look to one class of proba-
bilities 88 10 the nth.r.n' ﬂ

Gnder @ warrant, issued at the instance of James Polter,
setizen of Chatham county, in the Btate of Georgia,
who chaims him as a fugitive fom service. The heari
of this case has been continued from day to day unli
e present time, anid Tam now 1o give my decigion.

That decision it would require bur a very short time to
pronounce, if there bad 6ot been raised a question of law,
which 1 must examine and m:lgm The learned coun-
sel for 1he prisoner have with great ability the
question ol the consiitationality of the act of Congreas
ander which 1his warmnt wn: issued, and have called
upon me, us they had @ right to do, 1o affirn or deny it,
Ii can scarcely be necessary for me 10 say that ould
bave huﬁt! uhl;l 10 M:.:iml mmnd of this ll:‘l:u and
responsibilily by any tribunal whatever, competent 1 as-
sume the decision ol (be question ; but inssmoch as my

sion is lina), s0 far as'the restoraiion -of the fugiti
1o the State of Geongia in copcerned, and inamnuch as no
eourt has felt it to be necessary 1o interpose to relieve ine
of this respousibility, I know of no reason why 1 should
sbrink from it. | huve been lold, indeed, bythe learned
counsel who closed this caee for the prisoner (Mr.
Charles G. Loring) thut il seems to have been the de-
sign of 1he projectors of this law 1o make it an odious as

ible to the people of the free Siates, and that, if it
18 held to be coustitutional, endless agitation must ensue.
| have been lold thal my decision will send this man
w perpetual slavery ; and, as il 10 incrense 1o the utmost
intensity the responsibility of acting according to its im-
perative requinitions, I have also been told that there are

sion of which, so far as the righis of the paities belore
me depend upon it, bas been unavoidably cast upon me.
[ am 1o decide lh1l qaestion upon my conscientious con-
victions of the lruth, by an intellectual process over
which consequences van huve nojust influence ot con-
wol. 1have listened with ail the attention ] could com.
mand o what has been addressed 10 my reasbn. 1 have
o much respeet for the learned counsel, and bave oo
sirenuonsly endeavored o keep my mind in an attitude
where it could appreciate his sngument, 1o have allowed
self to suppose that any. part of it was intended to be
mlrmed to my fears. | recognise in his suggestions
and hug earnest wisertions only evidence of the strength
ol his convictions, snd of his sense of the importance of
the opinions which be so ably and zealonsly maintains.
The learned counsel said to me, in the course of his
argument, that there was u consideration connected with
the statate under which I act which must be humiliating
10 this court, and 1o every other that had anything to do
with it,and that was thé clause which made the com-
pensation 10 depend vpon the manner in which the case
ided, [ the learned counsel supposed thathe
sum of five dollars was lLikely 1o influence my jodgment
upon any question in this cuse, he did tight in reminding
me that the satute provides for a compensation, But il
would, in _my opinion, have been well if the learned
connsel, before Le addressed 1o me this observation, had
examined the statute to see whether, although it author-
izes the commissioner o receive & compensalion, it im-
upon him any obligation to lake it, If it does not,
see no cause for humibation, ang I certainly feel none,
In stan i
grounds of objection 10 the consttutionality of this luw
urged by the learned counsel for the prisoner, I shall aot
undertake to answer (he whole of their course of reason-
ing. My purpose will be 10 suile the reasons which sat-
sty my own miond that their objections are untenable.
Them [ canunot expect o convince, under the circumstan-
cesof the present occasion ; nor ia it any part of my duty

any processes of reasoning or declamation that have led
others 10 the opinions which they entertain with regard
1o this constitutional guestion.

I. The first objection taken by the learned counsel for the
prisoner 1o the constitationaliny of this act of Congress is,
that the power which the commissioner undertakes to
exercise under it is a judicial power, and the constitution
of the United States does not authorize Congress 1o con-

shall extend 10 all cases in law and vq!::f arising under
thim constitution, the laws of the United States,” &c ;
and it also declares *that the judicial power of the Unit
States shall be vested in one Supreme Court, and in such
inferior courts an the Congress may from time 10 time
ordain and establish.  The judges, both of the Supreme

ting their continuance in office.” The commissioner, it
i very properly contended, is not such a judge.

l vrnurl;a'l authority relied upon by ‘the learned
rounsel to sustain their position, that the power conferred
wjon the i a judi Wer, is 0 passage
i the opiion of the Supreme Court of the United
states (pronnunced by Mr. Justice Story) in the ense o
Frigg w. the Commonwealth of Penmsylvania, 16 Peters,
U0 That passage is a0 follows @ < [tis plain, then, that
where a claim is made by the owner, out of possession, (or
the delivery of u slave, it must be made, il at all, ngainst
rome other person ; nd inasmuch as the right s a right
ol property, capable of being recogniced and weserted be-
lore @ court of justice helween parties adverse to each
obier, it constitutes, in the striclest sense, a controversy

ton of judicial power given by that instrument. Con-

-_—a .

Upon the course ol reasoning employed (0 eoming to the
decmon.  The wieat questions raeed and decided in
Prigg's care were, whether, as a matter of jurisdiction,
ihe wartender of fugitives from service was imponed by

-

the Slale governimenis, and 0 upon the geveral govern-
meal, whether Congress could legislate 1o eorry the in.
Janetion of the constitution into etfeet

-

Upon the general government, and, being imposed there
upon the great principle that where there isa duty im-
posed the menns of fulblling it are by necessary imnplica
on w part of the grant, that Congress possessed & full
wthontly 1o provide those means by legislagion. In
coming o this result, the court laid down the two posi-
tons contuined in the passage cited at the bar, and which
Ihave just read. They beld, first, that a claim for the
pomeession of a fugitive slave wus o cuse arising under
the constitation of the United States, and so was wilhin
the grant of jadicial power which that constitation had
e Ted upon the g I government ; secondly, that,
Wing such u case, belonging 1o 1be judicial power of the
nian, and not 1o that of the States, it was for Congress

riE % w2 =FER

Pwer of the Umion should be ealled into activity. .

1 i hich I ent i i |
S M WRANT e tutn o i “rlou';rulmgs, they are lual and conclusive; and this consti-

many persons in this commumnity, fully entitled to remain |

that bave been made elsewbere, or to follow and refute |

|Eeod behuvior, and shall be appointed by the governor,

upon bim by statute, or the Iﬁmmurid usage of the court
ur‘?\rhgch hie is un officer. His decisions, Lwlvim; ad
judications upon matiers of law and fact in conlestation
between parties wre, for some purposes, and for the ascer-
taining of some present rights, final, Yet a masker in
chancery is not, and never lias been, from the most
:nc;:‘?! periods D}Iwhhlqh dl:ere ’wE-n); trace of his u'acn.
ol as one ol the judges of England,
Book (27 Hen. Vill, fol. 15) it is said that in the court
of chancery thete 1s but one judge, viz: the chancellor;
and | presume it was never-supposed that the acts of 13
William 111, e. 2, and | George IlI, ¢. 2d—the great
sintutes which regulated the commissions of the judzﬁu
and their tenure of office—had any application 1o the
masters of the court of ehuncery,

ngland hasa judicial ca-

In like-manner a sheriff in

ty, and performa several judicial lunctions. *In his
ndlcfll eapucity (says Blackstone) he is to hear and de-
termine ull'cuuses of forty shilling<' value and under in
hia county court,and he has also a judicial power in divera
other civil casen™ (4 Blackstone Com.,313.) Yet the
sheriff, instead of being appoi uamidi bene se ges-
serint, und witha stated salary, is appointed for a year,
and receives no salary,
uis unneceasary to mulliplﬁ' these illustrations from
Eoglish usage to show that there is a class ol inquires
of a judicial nuture, tiluting in one sense the exercise
of judicial power, nnddzennralilidirueled fora special pur-
q‘ou,e. which are confided 1o officers who are not judges,
lhis usage is in truth much older than the very ongin of
English law, and was derived ar’paruntly from the Roman
wuﬂenu. ‘There was a class of officers under the
| u law called the pedunei judices, \he ussistants of the

In the Year

allowed to receivegratuities from the parties for their ser-
vieea. (Dig. i1, 1,16 ; Just, Novel., Ixxxiii, c. 9.) Ther
islitle doubt that the office of master was bmrowej
from this source.

‘When we come fo the practize of governments, con-
stituted as ours are under written constitutions, carefully
separating the judicial from the other powers of govern-
ment, and atricily defining the tenure of the judicial of-
fice, if we find thie same usage fo prevail, nn& that jt is
extensively practised, it certainly shows that there ex-
18l in our eyslem also a of inquiries, judicial in
their nature and zp&cial in their }iurpuﬂ'. which may be
confided to the determination of officers who are not
Judges. ‘The constitution of this Commonweallh declares
that *all judiciul officers” shall hold their offices during

y and with the advice and consent of the council. The
bill of rights, moreover, with great stringency declares
that neitlier the legislative, execulive, nor jadicial J.Billﬂ-
ments shall ever exercise the powers of either of the
others, *“to the end it may be a government of laws and
not of men." Yet the legislature of this Commoniwealth
have authorized a sherifl 1o preside at trials by juries,
summoned to assess damages lor laying out highways;
haye made it his duty to “decive all questions of law
atising on the trial wuich wouald be proper for the de-
cision of a judge, und to direct the jury upon any ques-
tious of law, when requested by any party, and 1o certify
to the court, with the verdict, the substance of any de-
cision or direct.on by him given, when any party shall
request it (Rev, Star, ¢, 24, see, u:.i—:'!ﬁ.? Of course,
it neither pary does request the sheritl to certily his

tutes, in the most ample sense, the exervise ol judicial
rolrm by an officer whom no one can nup‘pﬂﬂz i3 judge.
n like manner the legislature of this C wealth

ia, be
hurey bim into the interior, upon a phnl.uticu:f and hm
down his )
a trinl of the guestion of his freedom. T things,
which it is said the claimant may do, are gravely put 10
me an considerations upon whieh T am to determine what
itis that the United States undertakes o do when it sur-
renders this man for rtemoval 10 the State of Georgin. 1
am«l opinion that iy question is 10 be determined by
:?(: provisions of the constitution and the net in ques-
1,

In the first place, then, T holi that the rendition of fu-
gilives from service, under the constitution, ix an aet
analogous to the ‘rendition of fugitives from justice, shd
that the two cases, so far as the powers and duties of the
generdl government are conoerned, are of the same gen-
eral characler, and inay a];]lmpriglely be provided for by
the same general meana. (1 has, indeed, been declared at
the bar that the two cases are us wide from each other us

ousible, and that they were made so by the constitution.

here ia, however, respectable—l1 may say more than re-
spectable—authority for the position that they are not
only analogous, but that the constitution contemplated
I!I‘I‘Illll' proceedings in both, Mr. Justice Story, in his
Commentaries on the Constitution, speaking of both of
these provisions, holds the following Ilnu;uu.;e:

‘1t is obivious that theso provisions for the arrest and re-
moval of lugliives of both clnsses contemplate summiry
ministerinl procesdiogs, and not the ordinary conrme of ju-
diciul invesiigniions, w nscetwin whether the complaint ‘be
well founded, or the cluim of awnership be nimblnhed be-
youd ull legul controversy. In enses of suspected crimes
the lKlllil of innoeencs of the party is 0 be made vut ot his
trial, nud Dot upon the |aruhmmlllj inquiry whether he

that there is probable cause o believe the party gutlty,
suchus upon un ordinary warrant would justif {I}l oo~
miiment tor trisl. And in the cawes of fugitive slaves there
would seem 10 be the smme necessity ol requiring only
prima facie prools ol ownership, without puttng the pany
to a formul assertion of hia rights by & sait at the common
lnw. Congress uppear o huve neted upon thisepinion,
und, necordingly, in the statute upga this subjeet, have au-
thorized summary d re i » WP
which he may geant & wareant for & removal.” (3 Swory's
Com. on the Coustilution, sec. 1 ) k

The Commentaries were wrilten and published nearly
ten yeara before the case of Prigg vs. l-':nnaylvmm oc-
curred. When the learned judge came to deliver the
opinion of the court in that case he said: ** There are
two clauses in the constitution on the subject of fugitives
whieh stand in juxtaposition with each other, and have
been thought mutually to illustrate each other.” (16 Pe-
ters, 6i11.) Let me ask by whom have they been sup-
posed ! Manifestly by the Congress who enacted the law
of 1763 which provided for carrying both these clauses
int effect in the same stalute, and by similar proceedings,
with the single difference that in the one case the appro-
g:t.)prlala prool was to be presented to the executive of a
State, who is 1o deliver the [ugitive to the agent of the
State demanding him, and in the other the uppropriate
proof is to be presented 1o a judge of the circuit or dis-
triet court of the United Staies, or any magistrate of a
county, city, or lown corporate, who is 10 grant a certifi-
cale 10 the claimant authorizing him to remove the fugitive
ta the Swate or Territory from which he flad. [Xn:t ol
February 12, 1793.) 1t is olivious, therefore, that so far
as the legislaton of the country, practised under for
nearly sixly years, can have any tendency to establish an
analogy between these cases, (s legislatinn warrants the
position that they are analogous. o addition to this, the

have aathorized the courts to appoint auditors to hear

lion of the Supreme Court of the United States in
Prigg's case, carefully and indusirionsly made, that they

matters of account. An anditor exercises judivial power,
adjudicates and settles matters of law and fact, und de-

dicial officer,” within the meaning of the constitution.

slatute upon commissioners of insolvency constitute the
exercise of judicial power Bul can any one suppose |

belween the parties, and a case arising under the consti- |
tation of the United States, within the express delegn- |

Eiens, then, may call Akat power into activity for the very Jasti
putpose of giving ellect 1o that rght ; aod, |l =0, then it |S1Y

e eonstitution upon the general government, or wpon elapsed since these offic

be court was, that this duty was imposed exclumnly-hl"n':{,
i

b o " | vasling faney of the legisiature. !
ticle ol tbe consitation dagiates thay. 'the Judicial parver o farther with the practice of | prosseute his right in the State to which he belonged
It shows that here, as elsewhere, | (W nght ve. Deacon, ?
ed | it s well understood that there are certwin judicial fune- |
tions, having special objects, which are and must be ex- [ whether the act of 1550 authorizes or requires anythin

ted, qualified, or | more than a i
commissioned, a8 the constitution of the dtate requires | the right secured by the constitution—nsmely, the right

It s not necessary to
this Commonwealth,

ercised by inferior officers, not appoin

ulges to be appointed, qualified, and commission

otficer called Commissioner of Patents. He exercises ju-
dicial power; for the question whether one ol two rival
inventors is entitled o a patent is'a case arising under
the constitution and laws of the United States, and its
decision invalyes wdjudication of mattars of law and fact |
between contending parties.  Moreover, the decision of |

{ | 1he Commissioner 15 final as to a present right; for al-
though the validity of the patent may be contested else- | held to service,
where, yet the granting of the patent to one party and | quired by the statate must be limited to the object for
not to the other clothes the party who receives it with | wihieh it is required ; and if that object be, as it clearly is,
the very right for which both were contending—the right | 1o establish the right ol removal only, it cannof be ex-

regarded thé act of 1763 relative to fugitive slaves as
clearly constitutional n all ite leading provieions, and,

isterial proceedings in the case of one class of tugitives as

So, also, the extensive and important dubties imposed by | it 18 1n the case of the other; for it is guile plain that

they had authorized sueh procesdings in_ both.
In addition 1o the anthorities already cited 1o this point,

thut it is not competent 10 the legislature to regalute the | | muy also rely on that of the supreme court of Pennsyl-
appointment and tenure of office ol these officers, accord- | vauia, who, in the year 1519, said of the law of 1708, | Judication, then | should agree that the prisoner could, asa
i 10 their pleasure, because the constitution fixes the [ ihat it plainly appears, {rom the whole seope and tenor
It;pu.n_llnenl and tenure of office of **all judicial officers ® | of the constitution and act of Congress, thut the lugitive
What is the court of county commissioners but a tribnueal | was 1o be delivered up, on a summary proceeding, witli-
exercising judicial power? Yet the appointment of ot the delay of a formal trial in a court of common law

situation in which he stond before he fled, and might

Serg. nnd Rawle, 04.) !
[t would seem, therefore, that itonly remains 10 inquire
v i aid o

¥ mimsterial |

of removal. Lo order (0 determine this, 1t 18 wecessary to

present to the commissioner proof thal the person whom
he demands owes him service in another State ; and
when the commissioner is satisfied of this, he is to grant
a certificate, which will anthorize the removal. Now, it
seenn 1o me 10 have very Little tendency 1o show that 1his
isa lull and final trial on the question of servitude 1o say
that the proof required to be oflered s, that the party is
Uhe toree and eflect of the evidence re-

to be deemed, as against all the world, prima facie, \be | tended 10 another and ulterior object—namely, the right

first inventot of the thing patenied
ever thought of complaining of the creation of this office
(s an improper mode of exercising the jadical power of
the United States :

There are other officers of the United States whose

yecent act, passed Augnst 29, 1542, their powers wm]

lurther extended, 1o enable them to arrest and imprison
lor triml pereons commitling oflences against tha laws of
the Upited  States,  Nearly nine

Now, no_one hui

o continue to hold the party after he has been removed,
In the case of a fugitive from justice, it must be proved
that he has committed a erime. Bat proved for what
arpose ! Clearly 1o eatablish the night of removal. This
aviog been established, the warrant that authorizes his

duties toveh more pearly the ardinary sdministmtion of | remaval has no effect 10 authorize his imprisonment or
ce in the courts of the United States, in which eapi- | panishment in the State 10 which he is removed ; but the
I now sit here. By an act of Congress, passed Feb- | right of that Siate so to bold and punish him must be es-
L 15189, the cireait couns of the Unied States | hlished, justas if he had never I

either case a trinl of anything more than the right of re-
moval
States surrenders the fugitive or provides for his surren-

reard, therefore, have | der to the party 10 whom it bas stipulated that he shall
ers have been called upon 10 ex- | he delivered up

That party in the one case is the

ercise judicial power in arresting, examining, and impiis- | owner, who claims a right 1o hold the fugitive after he

| oning offenders agminst the Jaws of the United States.

The decision of | Hundreds and thousands of seamen aod other persons

these commissioners been so nrrested, examin.
L ed, and imprisoned, and we hive never henrd it inurr-mi
| that they ought first to bave been aqpolnll!d by the Presi-
dent, and commissioned for Life. Yet the power fmr.h
|Il|ejr exercine i a part of the julicial power of the United
Staten.  The result of 1he examigation is final and con-
clusive for a special purpose—io wit, the imprisonment of
the parly unl" trinl, It settlen & present n;hl—_-uurnu]g;l
that the party i to he deprived of his liberty nntil  fixe

time shall minve when s grand jury will determine
whether 1o find & bill of indictment against him or nol.
This Is elearly the exercise of judieml power, of a limited
and apecinl nuture, conferred by Congross upon officers

who mre not 8.
| The trath I::a:i{“' as it would meem, that in every

| 1 ficiary, there
W tegulate and prescribe the remedy, the form of pro- | government ol laws, administered by a jud 1
teedings, and mfmm. and extent if which the |nd|ic|nl |must be n clnas of judicial inguirties embriced within

the genecal compass of the jadicial power, but, [rom their

has received bim; in the other, itis the Siate, which
clnims to bold and punish the fugitive aiter it has re- |
ceived him.  Tn hnl:: cases the government of the Uni.
ted States does nothing mora than o surrender him, o
o provide for and eause his surrender. [t is not true
that in the case of a [ogitive from  justice secarity is
taken that the party will 'I,.. tried.  The actof 1700 does
not require that be shonld even have been indicted.  He
may be demanded, althongh he is only charged with a
erime on an allidavit sworn before a magisirate in the
State from which he has come.  Neither does the statate
of this Commonwealth mike any provision by which the

|execative ol this State, when it surrenders o lagitive

from justice, is to stipulate that he shall be tried. (Rev.
Stat., ¢, 142, 8ec. 7,8, 4.)

Neither does the government of the United States,
when il surrenders & fugitive from justice to a foreign
country, hold over him ite protection until he has been
med,  Soeh a fugitive s not surcendersd under the law
of nations, but under a treaty stipulation ; and in the

itit, and refuse hin all opportuniiy to obiain | th

In both cases the government of the United | :

Le does not make its own proceedings, cleacly de-
signed to be ministerial, and to see only the limited right of
removal, u full and tinal trial of a right which it obvious:
Iy intends 1o lenve 1o wnother gov t to wiljud
IIPEﬂ the faith thut it will do justice to its own subject.

nletaining, thergfore, u very cleas opinion that these

I 4 are inl, and that it is perfectly com-
tu!enl lulnnumnn lo authorize a magistrate, nppointed
y the suthority of Cougress, who ia not a judge, to make
this judicial inquiry for this special and limit Eurpulc. |
come now 1o examine the authorities which bave been
cited at the bar, in_order 1o ascertain how far that com-
petency s a setiled question. The learned counsel for
the prisoner has said—perhaps with entire correctness—
that the question of the constitutional right of Congress
10 confer this authority upon an inferior magistrate has
never heen directly raised, argued, and decided in any
court in this country, with }he exceplion of a very recent
case in the supreme court of this State.  He admils, how-
ever, that the case of Prigg vs. the Commonwealth of
Pennsylvania (10 Peters) does contain fanguage that
authorizes this jurisdiction, alihough he denies that such
an effect ought to be given 1o the case. But it seems o
we that [ am bound 1o give effect to the solemn declara-
tion of opinion found in that ease; for | find it declared
that that conrt entertained no doubt that State magistrates
muy, if they choose, exercise this authorily, unleas they
are prohibited by State legislation. -
he case of Wright vs. Hall (5 Serg. and Rawle,
62) is an authority directly in point, The supreme court
of Pennsylvania in that case decided that a writ de hom-
ine rrp!:gmndn would not lie, 1o interrupt a certificate

court of common pléas, who underiook to sct under the
law of 1793. In the case of Juck vs. Martin (12 Wen-
dell, 311) the recarder of the city of New York had grant-
ed a certificate, and the supreme court of the State de-
cided that a writ de homine replegiando could not prevent
hisremoval, 1In the case of Commonwealth vs. Griffith (2
Pickering, 11) no warrant had been used, and no magis-
trate had undertaken 1o act, but the alleged fugitive
been seized by the agent of the owner withoul process,
In like manner, in the cuse of Glenws, Hodges, (9 John-
#on, 67,) the slave had been seized without process, and
quently this question was in no way involved in
the decision. These are all the antborities cited at the
» with the exception of a case which, I am informed,
occurred inthe u_u?l_ems court of this Commonwealth on
onday last in reference 1o this proceeding, 1t is stated
by the counsel on both sides that an application was
made to that court for a writ of Asbeas corpus to bring
up the bady of Thomas Simms, upon the g I 1hat his

It looking to the one and not 1o

here is to act when it is properly certified to bim,
IV, The next objection taken by the leacned counsel
for the prisoner to the constitutionality of this act of

thie vidence is incompelent,

Congress is, that the prisoner wus not present at the
.| tuking of the evidence hefore the Srate judge, and had no
apportunity o croas-examine the witnesses, and therefore

1t the prisoner is the identical parson mentioned and

deseribed in this transeript of & record us having escaped
from Georgia while owing service—and it has been proved
tome by evidence wholly independent of the record that

he is—his absence from the State where the evidence is

portunily to cross-examine the wilnesses,

the surrender of fugitive slaves af all, but that
mr and duty which belong exclusively to the
LB

1 might rest bere wholly upon the authority of that
high P il which 18 supposed to settle the construction
of the constitution of ‘the United States. But asall these
Questions have been pressed npon me in a manner to chal-
lenge my separate and independent ndgment, I shall
briefly siate my view of aquestion which has long been
part of the setiled law of this count

resl, in order 1o see in it

ment. 'The very wordn of t 8¢ Meem 10 me man-

or labor in the State to which they muy have fled *in
consequence of any law or regulation therein,” 1t would
seem, therefore, 10 be beyond controversy that the ob-
ect of this provision was 1o prevent State legislation
rom interfering with or impairing the right of the mas-
ter tothe service of his slave. Itis intended to declare,
and it does declare, that whatever may be the law of
M on the subject of personal liberty, that
law shall not be applicable to a person who owes service
or labor in the State of Georgin simplys because he has
escaped within ihe limits of this Commonwealth, but
that the master or owner 1o whom such service or labor
is due shall retain unimpaired the right to that service or
labor which the law of his own State has given him.
Here, then, is a great leading purpoxe which the
constitution meant to gecure and accomplish, and which
must be accomplished by means. The clanse is not silent
as to the means. 1t does not stop with the simple an-
on of the principle thatthe law of a free State

arrest and restraint under my warrant is unlawful, for
the reason that | had no nuliorilytu issue it 1 under-
stand that the same question waa argtied which has been
argued before me, and that the court unanimounsly sus-
tained my authority to issae the warrant, and refused the
writ, [ have pot "seen any reportof the decision, bt 1
presume that this question ia now entitled to be consid-
ered as settled by other aathority than my own,

Il. The second objection taken by the Jearned counsel
for the prisoner is, that this proceeding is a suit al comn-

sball nolﬁppl{llon fugitive from service due in another
State. It declares that such a fugitive “shall be deliver-
ed up on claim of the party to whom such service or labor
is due” Now, undoubtedly, the question arises ngm
this injunction, By whom is he to be delivered up 7 But
18 it not quite obvious that & construction which confines
the duty of making such delivery to the State govern-
menls miy defeal the whole Eu which the previous
pacl of the clause manifestly Jnciom ? That purpose 18
1o prevent any State legislation whatever from discharg-
ing the oblig to render service, But 1o say that the

mon law, in which either party has a right to d d a
trigl by jury, and, inasmuch as the act of Congress has
withheld a'triul by jury, 11 is unconstitutional and void,
s ngainst the &ih article of the amendments to the con-
stimation, which declures that ** in soits at common law,
where the value in controversy shall exceed .twenly dol-
lars, the right of trial by jury shall be preserved.”

1 have endeavored in tﬁle P:m\goin dl:acuui.nn to show,
on the authority of the Supreme Court of the United
States, on that of the supreme court of Pennaylvaaia, on

here tor final adjudication. [ this be so—and | can en-
tertain no doubt that it is—this procesding is not a suital
common |aw, in which either party can, an a maiter of
right, demand a trial by jury. " IT it were & proceeding in

slaves are entitled 10 the benefitw ol the consutation of the
United States.  But as | hold it to be a proceeding of an
entirely different character, which, although it invalves

without it under the eanstitation, | am of opindon that a
tnal by jury cannot be demanded, and consequently that
this o'jection (o the act is untenable. The decision of
the Supreme Court of the United States in Prigg’s case,
that the law of 1793, which also withleld a trial by jury,
is constitutional in all its leading provisions, it seems 10
we fully disposes of this question.

HI. The next objection taken by the learned counsel

claimant resides, (s incompetent evidence, Congress hav-
ing no power 1o conler on Stale courts authanty 1o take
such lestimony:.
The argument in support of this objection is, thal the
exercise of an authority 1o take testimony to be used in
this proceeding, or to find a fact involved in the decision
to be made, is the exercise of judicial power, which Con
gress cannol constitutionally confer upon a State court or
magistrate. In order 1o make the answer to this ohjec.
tion—which satisfies me thut it is wholly unfounded—
intelligible, it_is necessary 1o recur o the provisions of
the statute.  The tenth section of the statate eontains the
lollowing provisions:
“ That when nny person beld (0 service or labor in any
Swumie or Territory, or in the [hetrlot of Colombia, st #s
eapwe therefrom, the party w whom h servies or Jabor
il be due, bis, ber, or their agent or auorur{, may apply
to miry conrt of record therein, or judge thereol In vacatian,
and make nrhur!lurr prool wsuch coutl, or judge In vaca
tiom, of the rlr-u[u' aforesnid, nnd that the person e baping
owed servion of Inbor o sech party ;

wherenpon the conrn

eaping may be onad, nod baing oxbibsiied 1o any jodge,
issioner, or othar officer authorigad by the United
oy 10 AN Persans l"l‘ﬂplil‘: from serviee or labor to be
deliversd ap, shall be held aod taken to ba fall kod concle
sive evidence of the tact of estnpe, nad that the service o
Inbor of the person escaping is due W tha party in sueh
recard montioned "

By virtue of this provision, one branch of the inguiry
digected by the statute (0 be made before n certificate 15
granted for removal i dirwied 10 be made by a coart or
pudge of the Sute from which the fogitive has escaped
This part of the inguiry is, whether anybody owing
wervice hins pseaped. — The other branch ol the inguity—
namely, whether the prisoner arrested here is the per-
son who s escaped—is directed to be made here by the
commissioner, shiall have something 1o suy coneern
ing the abvions reasons for this provision in agother part
of this opinion, Al present it & only necessary lo say
that the objection s answered by the view which | take
of the nature and chiaracter of this proceeding, and by the
deewion of the Supreme Court of the United Stales in the
case of Prigg ; forilit is true, as the conrt there declared,
that Stale magistrales may, il they choose, exercise the
whole of this jurisdiction, I’imlew.-r}' fact imvolved in the
inguiry, and grant a cerlificate upon sueh foding, 1t is
surely compeient o Congress to conler upon a Simie
.n.fi-usla- authority to exercise & part of this jurisdietion
A

which the rights of the parties were to be tried for inal ad- |

State, whose legislation or whose common law, if left
1o operate upon these cases, must discharge thut obliga.
tion, is the authority, and the sole suthority, intrusted

constitution says shall not be done.

that the constitation prohibits the States from doing cer-
tnin other things, und at the same time leaves them phys.

law, or law impairi
every State 18 physieally able 10
| and its legislation will operate upon individuals until the
Judicial power interposes, There is no active and in-
Ala means of enlorcing the

]
| dicial power,

But 1n the case of the prohibition in question, which | sufficiently estublished

wvery" ol the person owing that service to the person to
whoa it is dae. | cannot bring my mind to the conclu-
sion that it was intended by the coostitution to leave the
sole application of these means, thus industriously added
to the prohibition, to the very authority against whom
the prohibition itsell is directed. On the contrary, it

charge the obligation of serviee, and, in order to prevent
this operation, provided that the party should be ** deliv-
erad up,” it meant to east, at least, the concurrent duty of
causing that delivery npon the power which can alone
effectually accomplish 11—the general government. To
this | bave only 1o add, that the question of the power of
Congress to legislate on the subject of the sarrender of
fugiive slaves is conclusively settled by the Sapreme
Court of the United States in the case of Prigg, and upon
their muthority it may be safely left 1o rest

One other obyection of & technieal chameter remains
1o be notieed ; and that s, that the power of attorney

directed by law 1o be tnken, so that he coald not be served
with notice, if he was entitled to it, was in his own
wrong, und e cannot now complain that he had no op-

V. The last objection of the learned counsel is, that
Congress have no power to legislate on the sub el‘:l of
L

4 free Stale 10 issue process 1o arrest one ol these fugi-
tives must higve lelt the Jlorce and value of such u verifi-
calin, oy § &

[ the next place, the statule, by requiring the clainant
to make a description of the person who ' he m‘hﬂ
encaped, and by requiring that desgription to B ﬁ
mutter of record, his furnished to the tri in ajd
State making an arrest an wlditionn] safeguard agaiast
imposition or mistake, A wrilten description, mad l"
all the conyenient certainty that the case admits of,
made, 100, al a tUme and place when M:P
claimant cangot nicely adapt'it 1o the exigencies of the
arrest which he intends to make, i placed
c‘r:url or eammissioner here as the very groundwork, of
the case Y

Inthe third place, the statute, by making the ree
conelusive of the fuet of escape, abd that the t

of the party escaping was due (o the claimant,
the recorded desciiplion also. conclusive. | o _
cunnot aller it or amend it by inaking one avor
black, He comes with u record in his hand, and 1o’ thar
record he is bound as spon us he presents it to, the com-
missioner, He must bring the person arrested within
that description 1o the sauafaction of the mind of the
commissioner by competent and independent proof-—by
the opportunities of inepection, examination, and com-
parison—nor e tails (o make out his case. i

On the other hand, the making the record conclusive as

Itis not necessary to look 'iutor{lm historical grounds | to the deseription of the party who has eupﬁ;_uu

on which this elause of the constitution is helieved to | Work no prejudice to the party arrested ; for, if he js not

; a purpose which can be | the parly iiended to be described, it is of 10 consequence

eflectually accomplished Dnlg h]rl the national govern- |
e clan

to i whether the deseription be stricily accurate or not ;
(and 1l he is the party intended 1o be described, any mis-

here, who will he placed practically and directly in the i 3l : o s
peril of its grusp it 1tia bed 1o be constitutipnal. Piator, to whom he was in the babit of delegating some | 1 be yecessnyy ts. ht shove Shonld oo i arie w® | granted by a State magisirate for the removal of & fugi- [ifestly 10 disclose such a parpose. They declare that |deseription must only increase the chances of sackpe.
Tam here l-nd'.ecu;lea;rua question of law, the deci- | of his judicial duties for special purposes, and who were | dence betore tiie executive nithority 1o sarisly s fx.dumem tiveslave. The certificate was granted by a judge of the | these persons shall not be dissharged from their serviee | Whatever others may say or tlink, therefare, ol this

provision ol the statuie, 1 feel quite confident that there
18 no right-minded man in this country, who has been, or
is likely 1o be, called upon to dis ¢ judicial dulies
under Jt, who has not felt, or will net likely to
feel, inexpressible satisfaction and relief that the law has
been made mn this particular what it is,

Let me suppose, for a moment, that the statute bad pro-
vided no such record, or that, being provided, it were not
resorted 10, but witnesses are sent here 1o uuhliq‘ both.
the propositions which are involved in the issus, = Tu lhe
first place, the warrant must be granted, wilhout any eer.
tainty that the first proposition—viz: that there w-‘; i cer-
tain slave, and that he has escaped—can be established.
In the next place, the witnesses who are to establish this
proposition are also to swear'to the identity of the n
arrested, and they testify to both propositions r the
arrest has been made. It is manifest that, under this
form of procesding, the opportunities for perjury and mis-
representation, in atl their infinite variety o » B8
vasily increased. : . 3

There 18 no check upon the witnesses on the question
of identity, because there is no standard to which that
question can be brought. The witnesses may

scription of the party whom they say they knew as a
alave to the appearance ol the party under arrest; they
may do this wilfully or unconsciously; but, Wwhether it
is done from corrupl design or from "the mere effect of
engernens und zeal, it 18 very® easy 10 sce that; in o nice
or eritical question of identity, the dangers that would
arise from the hlending of bath* the propositiana into obe
might be uppadling.  But the statple has provided a form

added 10 the declaration of this prineiple the means of  while owing service to James Potter. The ¢
iving it an immedinte and certain operation, by the ** de- | upon this point is of three kinds :

| ander which the agent of the elaimant undertakes 1o act - who came here 1o make the arrest.
is not properly authenticated, This power of attorney is | has known the prisoner, as the property of Mi. m|“,
acknowledged before and certified by a notary public of | for filteen im n Savan on
the city of Savannah, The statute requires the power of | the 224 of February ; that dunp

of proceeding which keeps these propositions clearly and
logieally distinet, und makes the one, in some degree, &

with the power and duty of preventing this consequence, | check upon the other; and as this is the most cony
i8 to putitin the power of the State to do that which the | form of proceeding for the claimant, there is wu’f‘ll*t

1o expect, us there certainly 18 1o hope, that it will gene- _"
Itis, 1o my mind, no answer 1o this difficnlty to say | tally, if not wmversally, be resorled to.

Inthe case befare e the agent of the clamABChes
presented to me the transcriptol a record du}{ i-
¢ Hon. Henry K. Jackson,

1 e dut i - | lermines a present right ; for althoagh his decision 18 not | with the exception of that part which conf tharity | that of Mr. Justice Story as a commentator on the consti- | ically iree 1o do them, if they see fit—or, in other werds, ' cated, made by and belore !
Tm:zﬁl.l‘:mﬁ. [:?1; d\':cﬁlr‘ed h,u::ﬁn':’m:n‘?;rn final, yet it changes the burden of prool from the plantft | on & mir:r.":: a8 ."1: f;ml ,“::,I‘:;ﬁ, ‘d‘;n:l"oi tution, and by some views of my own, that this ia a sum- | Ieaves them 1o exercise their own volition, whether to do | judge of the superior court of the eastern districtof ‘the
convictions wpon the several questions that have been |10 the defendant, if the adjudication is in [avor ol the | difficulty, 1o my mind clearly authorizes the inlerence | Mary ministerial proceeding in aid of n right of removal, Mthem or to refrain from them. The constitution declares | State of Gmx}u. from which ﬂlﬁeun that, on ot L
discussed.  Nor shall | undertake to examine arguments | former. Yet an auditor ceitainly is not a judge, or & “ju- | thatit is s lawful for Congrers to nuthorize summary min- | 20d that the liberty of the party is not in contestation | that no State shall pass any bill of attainder, ex post fucto | the 24 day of February last, one Thomas Simms eseaped

the obligation of contracts; bu! ' from the Saie of Georgia while owing service or labor to
lfiue;ud this prohibition, II.li.mm Potter, the claimant,

|
£ prohibition provided | fore, fully made oul—namely, that there was a certain
| by the constitution, for the simple reason that the natare | person named Thomas Simms who owed service lo.l’m
matter of right, demand a trial by jury, il it were true that | 0f the case does not require any, but the remedy may | l'olter, in the State of Georgia, and that he escaped

well be lelt 1o the slow but certwn operation of the ju- | that State on or about the 224 of Feb!

L The_record also a
description of the said Thomas Simms, which il isnot
necessary lo recite.  This branch of the inquiry is, there-

It remmins onl

ranilul.
1o inguire whether the claimant has
e second proposition: A

z:ta]:d::ll:L:‘:w" b e g;}rlhp:rg:“- .hm lt‘.:i‘lri?r W.I:.E | counly commissioners is sometimes vested in the exeen- | ot if he had really a right to froedom, that right was not | 20 inguiry judicialin ita nature, is merely provided in aid | Torhide the law of a State from operating 1o discharge an | the ideotity ol ke prisoner at the bar with the person
bolding their oilices during good behavior. The S ar- |tive and sometimes in the people, according 1o the pre- iimpuiual by thir proceeding: he was placed just in the | of a right ol removal which the elaimant would bave | obligation of service due in another State, there is super- | described in this record s huving escaped from gin

ence
1 1, The ev'lrlur:e of
the prisoner's appearance, which eorresponds entirel yr to
the description of him [urnished by the record.. 2. 'The
evidence of witnesses who knew the prisoner in Savan-
nah as the slave of James Potter. 3, Facts sworn 1o by
other witnesses, wlich tendto corroborate the previoas
testimony.,

and inferior courts, shall hold their offices during good ed. | : ; : : i s stati - i 4 ? AR
Y } _ | Thin usage prevails under the government of the Uniled | lgok al the proceedings which have been authorized, | [of the prisoner is, that the transcript of a record, suthor- | seems 0 me that when the constitution prohibited the | The witnesses who swear directly 1o the prisoner’s
h;:';ncrﬁgnpznﬁm!ul::t :I:]i:: :lﬁl?;:e;:‘ﬁgngt:& . | Staten. et that guvumn‘t. for insiance, there is an | The statute, like the ;-F;.Eul’ 179, requires the claimant to | 1Zed by the stalute 10’ be made in the State where e | laws and regulations of tiie States from operating to dis- |identity are wo—Edward Barnett and John B,

Barnett testifies that he has known the prisoner for the
last ten months in Savannah, wder the name of Thomas
Simms ; that he worked as a brick layer on the same scal-
folding with him in Avgustand September last; that he
once waked the prisoner if he was a slave, and he replied
that hie was, and that he belonged to James Potter, &

planter, who lives ten or twelve miles from Savann

und that he had 1o pay his wages to M. Potler monthly,
to the amount of about #10 per month, This witness also
states that he knew the prisoner's mother and sister in

Savannah,
The other witness (Bacon) is the agent of Mr. Potter,
w testifies that he

ears; that be last saw b
the last ten years the

:altoruny to be “acknowledged and certified under the seal | prisoner has generally lived with his mother in Savaa-
| of some legal officer or court of the State or Territory in | nah, accounting to Mr. Potter for his wiges ; that he

| which the same may be executed.” (Section )

The | knows the prsone: dul so aceount for his from
Mr Pater by

| nbjection is, thata notary public is not a legal officer with. | being present both when they were paid to

||n the meaning of the satae. | am of opinion that

does not depend upon the local law, but upon the natare
of his office, as understood and admitted everywliere ;
and in this respect he differs essentially from many
other magistrates.  [n the cane of Lord Kinoaird vs. Lond
Saltoun (1 Maddox™ Ch. R ) ot was held that of a deed
i formally execated in a foreign conntry, and the execu-
tion s authenticated by a notary public, this is suflicient
ool to entitle it 1o be read ; but il authentication was
efore the mayor of a foreign town, it is not received
without proof of his office.

I now come to the evidence which has been oflersd
here Lo establish the right of the eclaimant 1o remove

Two propositions are to be established aiomatively by

escaped,

The statute prescribes a party-
firat of these propositions may be
nol confine the claimant 1o 1
i, however, the claimant sces fit 1o make vee of this
mode of proving the fwet of wn escape hi;‘ r-rmn owin,
serviee, the evidence, when patinto the lorm require:
by the statate, is eonclusve ol that fact, but of nothing

the mother and by the prisoner, apd [rom repeatedly see-

{ Ay prescribe th ot enlastt which it shall be | rusey 20 I " | elt Ma jarisdiction, shnil eause n rogord t0 be nde of the matters so proved, A ] p - i
et made s xieh i which i shall be | Y 20, S %, o rmmionen o ke | | oyl i s b (e ot i i b S gl st s e e o b 5 A moark pulc, by th atue o his e, ad | ng i mothergoate i o it wage  ad tht hre
Il ioceedings shall afford a complete protectio d guar- |and athidavits ia civil canses. By a subsequent act, | jsetion, that in the case of a fugiiive (rom serviee, he is | with sich conveniont osrininty as may Lo and a transor) according 1o Lhe law and asge ol all civilized (¢ ‘d" ¥ 'ﬁ ""'t““" ow ol doubt wilh relerence loins ty.
‘o AES saall A Fomplete profection and g assed March 1, 1817, the powers of these commissioners | surrendered (o his owner, whereas a fugitive from justice | o snch recond, authentienied by the atestation of the clerk | generul cerlifying otficer to the written acts of individ- | He also testifies that he left the mother in Savannah a
J‘r“ 10 the right. I aos aikinnded o "“‘ME them 10 take depositions, 10 be | iy surrendered 10 & State: for the fact seems 10 me 10 have | 200 of the seal of the said ooart, being produced In any uals, intended to be used in another country than that | week ago last Satordny, He adds a fact which has no
""lrr:tri:rll::nl‘lhil;ﬂ:rfl'lr'i ul?l.?uilmlml‘l‘a::;:il::: :;r:::;:: gninlj | :l‘nd in l;:'J\ItI..I of the Unied States. By a sull more | no tendency to show that the procesdings here are n | other Siats, Territory, of disiriet in which the poron s0 | where (hey are executed. His authority, for this purpose, | legal significance here, but which certainly disarms this
H ' - s - i s p-

case of any nnpleasant features, thal the laal thing which
the mother said 1o him, on the eve of his depariure, was
to beg him, whelher her son was in a [ree State ora
slave State, far God's sake to bring him back again.

Both ol these witnesses are entirely unimpeached.
Both have appeased upon the stand to be respaciable,
eandid, and fair witmesses, They were vnym
wuhjectel to a searching eross.examination, o "
whether they have any contingent interest in the resalt
of this proceeding, and it does pot appear that either of
them has  No attempt has been made in the ]
to mssail or shake their testimony, and 1

from this distriet Thomas Simms, the prisoner a the bar. | hound to yield to it anhesitating and implicit

The other evidence, which comes from the master snd

the clamant an every case under this act o tut, that [two of the erew of the bog M. & 1. C, Gilmore, proves
some person owing aervice or labor to elaimant escaped | beyond the possibulity of donbt that the prisoner at the
from the State where such service or lnbor was due ;| bar came from Savannah, seereted on board the vessel,
20, that the prisoner under arrest s the person who so | without the knowledge of the masier or erew, in February

st
r mode in which the | Ball, one of the crew, testified that he saw the prisoner
proved, although it does | in Savannsh, five or six days ig AN
purtienlar form of proof. | alongside ; that the steward asked him if they wanted

before the brig sailed,

a oook, and he rcrl:r.d no; that the next he saw of

the prisoner was after the brig had arrived inside of

Boston light, when e came out of Lis hiding-place.
Ellredge, the captain, tostifies that he saw him first

] 4 _— i ble, without { the treaty with England, he is 10 be deliversd up ake a purt of this inquiry. That the finding of | beyond it. The second proposition, involving the identity | aller the vemsel arrived in this port; and Ames, one of
No 3 I, limited, and ministeral natore, capable, case 0 ¥ | ng . L I o m ¥ quiry nding h
e ol e oo b o any oy Tl O Vg AL 1 e, bt e, e, e |t v wion thr it of e ey il e |8 T PO LT M e vt 1 e e e, Pl DA
L . ¢ T i 1 . i t ; . :t 3 PV e - - 1 [ L [ v
ey have aaid nothing with regand 1o the second. I aee | from the action of the courtn, and '"'I?'.;":'y I': zml;l:; ::, Tq;':a::.rl:l::’"rl:‘l'l'\;l;1?!’!\‘,’::“#I.l::(:l‘idl!r;tl!ln‘:ll;:rdﬂ::‘:tﬂ‘f?h:: s anthorized 10 make & made conelasive upon the com idence, mnd [+ open 1o contestation s long as & doubt ean | him the Guestion whetber he wasa slave. To Ameshe

1

Jadi el conscience.  They are both the solemn annunei-

o tonwy utional lsw ; and if | am to take the one, ns |
riainly g take it, to be settled law, [ am equally
boand 1 rega 7 the other, ulso, in the same light.

Gl power of the United States.
muntain, that, inasmued ne this case belo
fieal power of the United States, itis for
e in what mode, to  what extent,
0T of 4 that j
o exercive, in onder 1o
Uner claiming m (ugitive  slave,
Uom 16, whethor this: particular
hotized by this nety is o
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Frla:].pm 10 employ.
ke |f 10 hpln

w why they are not bolh equally binding upon my

Vions M the ighest tribanal of the country of doeirines

Ladmit, 1hen, (ully that a claim for a fugitive slave is
?L“EF between pariies, arising under 1::! cunn'i;l:‘thnzn_;-i
* United Staten, mid therefore that Il‘ td:;“nl,' e .jnd
1o the ju-
ngress to
i e ok
; r ah
give effect 10 the right of the
If so, the only ques-
form of procedure, au-
i not such & form of execising
e jpdicial power us it is competent 1o the general gov-

been ne trae at the time when 1hriln|1’l
Whsitatinn was formed as it has been since, and had

speeinlly author zed 1o eonduet them,
todefine the boundary on one side of which all these
cises would range themselves. 1t might be wholly in-
expedient o define it in & wrilten eonstitntion. That il
exists, no jurist can entertam any doubt ; and it Aeoms to
me the only question in this case is, whether Congress,
in authotizing these summary procesdings before n com-
missioner lor the surrendar of a fugitive from service,
have passed thal boundary or not
I am clearly of opinion that they have not.  And this
bringe me 1o the consideration of the nature, charmcter,
and wilect of this proceeding, in regard 1o whieh I differ
entirely from the learned counsel for the p "
maintains that this s a trial of the right of Thomas
Simma to his liberty, and that it is a final wial ’Llhll it i
isterial or ey hing whatever; but that it

according 1o the absolute discretion of the government
that receives him. In all these cases the government
makiog the sarrender ondonbtedly makes it in the gen-
eral (mith and confidence, which the comity of nutinns
requires independent governmenis to place in sach other,
that the power demanding o fugitive will deal with him
justly,  But it does not ordinanly make stipalations to
secure a tnal, or a particular mode of administering jnat-
iee, and unless MII:E stipulations are made it can exercise
no eantrol over the matier. g

In the case of fagitivea (rom service, there may be

He | practical ditficulties or i:l;-whahililien ns o n trinl after

he fagitive s retorn Hat the queation here is,
'«;uh?r m";mmmem of the United r&men. in making
the surrender which it hina stipalated 10 make, is constitu-
tionwlly bound to stipniste for a teal; and whether, be-

w [

i : ted, Thomas S is "

m;ﬂ“ :I‘ivm“‘r.‘“ any of the urg_umanu_ employ ed

by the les eounsel 1o aostain his tion  con-

st of 'nm-.rr " “muh u‘:l:‘ Tht:uqu‘:':n :hm‘;
i hle to do, alter he

wullya"emr: ned coanwmel experts that i

hin possession.

cause it has aot made such a stipulation, I8 omission to
nal and conclusive, in-

do 80 makes (h m?lhl "
Mudnn'f 'miniu::i..r I.h";'& neiher of these positions

intrine. | know of nothing 1o prevent the ﬁt_m-nl gov-
ernment from surrendering & lugitive slave if it sees fit,

missioner here, who is 1o find the other fact, and ta do
.-nmv.lhrrﬂ therein, is in strict analogy to a class of eases
where cera who are not part ol the Judieiary are di-
reeted o make certain inguiries, and to find certain facta,
which are to have eertain legal consequences when pre -
sented 10 tribunal mllhr:m:ﬁ_ami directed 1o et thereon.
| will cite & mingle but very imporlant instance of this
clars of cases.

A satate of this Commonwealth, passed in 1535, di-
rected bank ¢ ioners to by appointed by the gov.
ernor to examine the banks, and il they abounld ke ol

nion that ufy' k was insolvent, or in a conlition
that made its further progress hazardows to the pubiie,
or that 1t had excerded ite powers, they were 1o up}nl.}' 10
 juatice of the mipreme judicial court, who st oulil orth-
with jmsue an injunction to restrain the hak from furs
ther ;'arfu:ullln‘ with ita businesa until 8 hfnflﬂ“;ﬂﬂld
ba tad, _[n the case of the Commonseeaith vi, the Furm-
ers and Mechanics Bank, (21 Piek , 512,) the objection
was laken that this law was wneanetitational, becayse
it was a usurpabon ol jodicial power to confer on the
bank eommissioners anthority to hod a fact, and then 1o

exi=1 about it

The provision of the statate which prescribes the mode
in which o claimant may make this conclnsive proof of
the [act i an escape by & person owing service to him
e wlroady been read

Ivosnot at all ditfienltto see the reason {or the intro-
Tpction of this provision into & new Iaw, designed to fur.
wish mmore effectand remedy than the old one lor the re.
eaption of fugitives from servies. Congress evidently
congidered that, from the great extent of tha Union, the e
must be vast multitodes of cases in which the owners
of the fugitives could not [r;mdiy lenve home, or send
in person the witnesses who might “be able to prove the
fact that eome one Lad casaped who owed servics, Tt
was therefore necemsary 1o make rome provison by
which this fact conld be proved, without lransporting wit-
nessen from one end of the Union 10 the other; for thie
fact lies atthe foundation in every case of the right to
arrest and remove an wlleged fptive.

This imon was made in the seetion ahove cited |
and 1o my mind there is great security to liberty in ita

gave an aocount of himsell unerly inconsistent with the
account which he gave to Barnett, and with the other
facts sworn to by Barnett and Bacon.

He told Ames that he waa born in Florida ; that he
was not a slave ; that he had a mother and sister in Bos.
ton, and came on o see them ; that his father
him free when he was six monihs old ; that he had been
i Savannah but twelve or thiveen months § that be left
his free papers there; and that he eame away by
e Dl been reported 1o the aathoritios as b [ree |
which made him liable to #100 fine,
saye that he nsked him who his master was ; that at fir
he said he was not exactly a slave, b 151! he ¢o
get nothing satisfactory ot of lg:ln:‘lﬁh }
give the name of his master. He made no defini
1o the question why he came on bonrd, .

: This s the \ﬂ!omf Ilia‘ evidence ; and 1 muat aay it
eaves no room whatever for a doubt that the prisenet
before me in the dentieal person described in tlyw reeerd

s having eseaped from Geongin while owing service '
Jumes Potter ver in 1he 0y

I there is any trath whatever in 1



