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THE INVESTIGATION.
THE GOVERNOR DECIDES THAT HE

HAS JURISDICTION.

Cloeing Argument of Counsel— Tlie De-
cision—Additional Bpeclflcatlona Filed—

Adjourned until Tuesday.

. .- \u0084*r . .
The fall text of the reply of Colonel Flour-

noy to the argument of Mr. Sears on the
plea tothe jurisdiction and the demurrer to
the charges against the State Prison Direct-
ors, before the Executive Commission, is as
follows:

ABOUMEST Or*HO». GEORGE T. I'LOUBJfOY.
Mr.Floxrnty-Myargument inregard to the

Magna Chart* bad no reference to that atall. lam much obliged to counsel for re-
ferring to the Texas case. Iargued that
myself. lam glad he has called my atten-
tion to it. Here is what the Court said, and
itis good law :

"Inour opinion, however, the soundercinclusion is, that where there is a grant of
power ia the Constitution to a department ofGovernment, as to a constitutional or statu-
tory efficer, or tribunal, without defining themanner and term on or by whichit is to beexercised and carried into effect, the Legisla-
tare may legitimately prescribe reasonable
rules by which this may be done. Anil
though such power may cut be taken away
by the Legislature, and should it fail or
refuse to legislate so as to provide for the
efficient use and exercise of the power, the
department, tffiuer, or tribunal to whom itis
delegated might possibly act in accordanea
withits own discretion, yet when fi- Legis-
lature has made reasonable aod appropriate
provisions for its proper exercise, it should
and willbe exercised inconformity with such
provisions.

'

Now their position is that the Act of1880
has taken away the power from this Court.
The Legislature had no power to take it
away. Itis th» correct doctrine, as staled in
the decision. This is exactly our position in
this case. Not that it can take away the
power that the Constitution confers upon theExecutive; not that the Executive of the
State can abandon bis constitutional duties,
because no Court can, by agreement ofcoun-
sel, or by Act of the Legislature, or inany
other way, take the jurisdiction which the
Constitution confers upon the Executive.
They talk about going before Judge McFar-
lanct, or somebody else, to try thia case. I
have too much respect for the Superior
Courts of tbis .State to imagine that any one
of tbem would entertain for a moment any
such proposition. Iktow very well if they
did entertain it, they would go beyond
their constitutional powers. We can't
jive them any such power. Not only that,
but you cannot take that power from the
Governor of this State. Itcm. - ba doce
by agreement, it cannot ba dona by statute,
it can't be di no at alt, Idon't know bo to
answer the argument in any other way. It
is a simple proposition, Them is no doubt
about meacirg if Article X. of the Con-
stitution. Tno power of removal is placed in
the Governor plainly and distinctly. Can
the Legislature confer that power upon the
Super!.*- Courts* Why, the absurdity of the
proposition that a Court iito deliberately sit
and bear testimony upon a matter upon
which itcannot enter a decree. Is itpossible
that a lawyer ran boldly contend that after
theConstitution of this State lays the Governor
shall have the power to do this thing, that the
Legislature can by agreement or stipulation
intrust it to tho hands of the Superior
Court, or any other tribunal. Even if the
Executive is willing, can a lawyer say that
the Executive can abandon his oath ofoffice to
support the Constitution o! tbe State, for fe r
of the responsibility or at ythingof that sort '!
The thing is infinitely absurd. The Gov-
ernor shall have the power to hear these
chsrgFp, not the Courts. Who can change
this? The people have said this. It is new
—I said itwas new, but itishere. 11is new.
but it is a part of the Constitution which the
Governor Is sworn to support, ot.d your
Honor is sworn to support. Itis there, and
we can't avoid it. ItBays the Governor ehail
havo the power to remove either of the Di-
rectors. When ? After an opportunity to
be beard. Where !Who hears it? Isaid
yesterday— and it is not denied— .'-.the
p.iw»r to determine involves the power
to boar, and the power to heir necessarily
carries withitthe power to decree and make
a judgment, and not even my distinguished
friend will undertake to answer that propo-
sition, because it carnot be answered. The
Governor solely and alone having the powft
to set, must find the facts upon which be
\u25a0eta.

They say the fourteenth amendment to the
Constitution of the United States says no-
body shall be deprived of the <-*;anal protec-
tion of the law. Idon't appreciate the force
of that argument. lam perfectly familiar
with the sections quoted from Cooley. He
says due process ct law is an opportunity to
be beard. Itcertainly would not be due
process of law to violate tho Constitution
and take these people away from before the
Governor and carry them before a Superior
Court of this State, who conld not entertain
if, whether agreed or not agreed. What do
you want me to do? would be the response of
the Superior Judge. Counsel say, we want
you to hear the evidence in this case. With
» jury, perhap*. What are they to do? They
are to say whether these people are incompe-
tent ornot, or have neglected their duty, or
been guilty of misconduct. Where doIgat
the authority to do it? says the Judge. Tha
Constitution save the Governor shall handle
this branch of the business. Suppose the
Judge does it, what is the result? The jury
brings in a verdict that they are guilty of
this or that specification. What am Itodo?
tats the Judge. Am 1 a commissioner to
take testimony ? Is that the province of this
I
'
..urt ? AmIappointed by law, or am las

commissioner to take testimony' IfIam,
where do Iget my authority ? To whom do
Ireport, and when Ireport, who respects
that report, and who is called upon to respect
it There is uothicg in the matter worth
talking about.

The closing argument was made by Hon.
A.1.. Hart on behalf of the Directors.

AKi.'.-MINT IV HON. A. L. H&RT.
Mr,Hart- -May it please you Excellency

and your Honor :The discussion of this con-
stitutional provision has consumed so much
time, that Ishall be as brief as possible in
the presentation ef three propositions, either
of which Ithink defeats the power of the
Governor to hear and determine this matter.
And inobjecticg to the exercise erf this power
by the Governor, it is not with a view of
shirking the responsibilities that might fol-
low that which is alleged to be misconduct in
office, but tt is only ao attempted assertion of
a right which webeliove to be fundamental,
and founded upon the original Magna Charta
adopted when the framers of this Constitu-
tion adopted a republican form of govern-
ment.

For the purposes of this argument Ishall
undertake to prove by reference to funda-
mental principles that it was net the inten-
tion of the framers of the Conslitution to con-
fer thispower op -n the Executive. And in
construing an itir-t anient of this natmewe
are justifiable in going back to firstprinci-
ples, to the context and the subj ct-matter
of the legislation. The claim ot the other
side is wbat? I* is a proposition whichI
think, addressed to a Constitutional Conven-
tion, whose duty it was to frame a funda-
mental law in any of the American States,
would be taken to be monstrous, because in
opposition to allthe views of all the states-
men and jurists who have ever spoken upon
the ratine ef th American Government and
«f the govercment of the several States. The
proposition is, first, that the Governor of this
State, as the Executive, has the power
to lav charges against officials who have been
appointed by him, and cite the parties to ap-
pear, thus becoming an actor in the proceed-
ingitself—tosit in judgment upon his antag-

onist whom he has charged with an act that
is wrong, and upon rendering! the judgment,
to execute ithimself. Itis claimed by conn-
sel on the othir side that it ia competent for
the SUte to confer upon a single individual
allof the powers of the Government except-

ing the legislative power; and, indeed, judg-
ing from the rules that have been adopted in
this case, and the argument made by my

learned friend who last occupied the floor, it
is also competent to confer the legislative
power as well as tha executive and judicial
powers upon a single individual. And it
may not be out of pla-ce for me
t« say here that all of the learning,

»nd traditions, and doctrines of tha party to

which my learned friend belongs, are in op-
position to the idea that there may be organ-
ized within the American Government, or

within the government of any of the States,
a power so far-reaching; a power ina single
individual which will ecable him to legislate

npon the tights ef individuals, to file his
complaint, to cite them to appear, tosit io
judgment and pass upon the law -and the
facts, and to execute that judgment when it
has been rendered. And in tbe cons' ruc-
tion, as Isaid fore. of Ufa provisionof the
Constitution, we may look to that funda-l_*o_S.«luwv , ... \u0084

*.. . J

mental principle of government asserted in
all the States where there is a republics
form of government, in which there is a di*
tribation of powers, so essential to individual
rights under a republican form of govern
ment. Isay we may look to those funda
mental principles in the Government of tht
[Tatted State, engrafted into the Federal
Constitution itself, to ascertain whether oi
not the ambiguous language of Arti.Is X.
may be construed to confer ail these power!
upon the Executive.

In speaking upon this subject, Idesire to
say that this limitation which is contained in
the Federal Constitution, which is a principle
in the government of the States of the Union,
that there shall be guaranteed to the several
States a republican form cf govermect, ap-
plies at well to each individual case as itdoes
to the entire machinery of government ;so
if there beany limitationupon the powers of
the State, that limitation must be held to go
throughout all the ramifications of tee law.
The provision of this State Constitution is
that the Governor shall have the power to
remove either of the Directors for miscon-
duct, incompetency or neglect of duty, after
an opportunity to be heard upon written
charges. Now Isiy, first, if this were be-
fore a Court, that Court would never con-
strue this Constitution in such a manner as
to place upon the framers of the Constitution
and the people an intent, in this instance, to
violate the fundamental principles of govern-
ment; to give, inother words, to the Execu-
tive the power to hear asd determine, to pass
judgmin', to become actor in the case, to file
charges, to execute judgment after ithad
been rendered by bimsslf ,1. iythey never
would construe itto do that, because itwould
be in opposition to those fundamental
principles which Ihave jus: named to
your Honors. Where a provision of the
Constitution contains language ambiguous
in its nature ;white it contains language
which in itself cannot be construed to be a
positive and direct conferring; of the power,
Courts and officers authorized to construe the
Constitution willalways construe it in such
manner as to make itconfirm tosettled prin-
ciples and settled rales of procedure. The
provision of this Constitution is such as that
Iundertake to say that if the Legislature of
this State in its wisdom had provided that
when tbe Governor desired todo so he might
tile written charges before a Court of compe-
tent jurisdiction ;that the charges should be
heard, and iffound to be true, the Governor
should then remove the party from office ;
that itcould not be said that the law would
be in conflict withany direct and plain pro-
vision of tha Constitution, for the reason
that while this provision, in terms too
direct, too plain, too unmistakable to be sus-
ceptible of more than one construction, con-
fers upon the Governor the power to remove,
it does not say that that removal shall be
after a bearing before the Governor, And in
the construction of thia provision of the Con-
stitution, when we ask ourselves where was
itthat i: was intended by the framers of the
Constitution that parties should bs heard,
should have an opportunity to be heard, we
look to the other provisions of the Constitu-
tions at once, and we ask ourselves, upon
whom, by this Constitution, was judicial
power conferred? Aodbenca werefer tothat
part of the Constitution conferring judicial
power up. separate departments of the Gov-
ernmen-, and conclude that it was the inten-
tion of the framers of the Constitution to g'.^p
the party an opportunity to b9 beard before
a Court of Justice, a Coast that has jurisdic-
tion todetermine such matters, a tribunal
possessing the powers '.bit must be exercised
before the judgment of the Governor can be
exert-i-eil in the removal of an officer. Isay
then that this provision of the Constitution is
susceptible of two constructions; but if sus-
ceptible of a single construction, then that it
violates the Constitution of tho United States,
which guarantees to every State a republican
form of government.

Jadge Wallace
—

Let me interrupt you, to
make a remark. In many cases the power
exists to remove without investigation. In
esses where investigation is provided, does
that take away any of the authority !

Mr. Hart
—
Ianswer that by saying that

inthose cases the officer is appointed during
the willof the Executive. The Executive
Bays to him :"Iam through withyour serv-
ices, and Iremove you from office." Your
Honor will remember that according to the
common law an ofliee was an incorporeal
hereditament. Itis sot at this time an in-
corporeal hereditament. It posstsseß tbe
same essential qualities, of property thjt it
possessed at the common law, except that It
cannot be inherited. Itwas a thing that
was the subject then of an action at law. It
is a thing which to-day is tin sub-
ject of an action at law. It is prop-
erty because it possesses a value, and
possesses all the nature of an incorporeal
hereditament, except that itcannot ba inher-
ited. Anoffice which is to be held at the will
of the Executive is limited to the willof the
Executive, is limitedby Hiiwillof the Execu-
tive, and the term exioiies upon the command
of the Executive. The term goes out when
his wiil directs that it shall do so. Bat
where, by the Constitution, a man is the pes-
sessor of an office, in possession of an cffice,
which by the Constitution has a term
affixed, he has a right of p*operty in that
office for tho term, unless by the words of
the Constitution or the laws creating the
office he forfeits his property, or his right to
the possession of it. In this instance these
officers are entitled to thb cffice for the term
fixed by the Constitution. But no Governor
is given the power to forfeit this right tc the
office insuch a proceeding as this. Andyour
Honors wiil notice that the Constitution in
this respect is mandatory, that the Governor
shall remove. That he shall remove for mis-
conduct upOE the determioation of a judicial
offioer, npon tha determination of the law
ami the fat. Now Isiy that if there is in
this i*. stance, which there must be, according
to their theory, a combination io the Execu-
tiveof the right to judicially lermine the
fact of misconduct in office, and let the for-
feiture of the effice follow by the Executive
act of removal, that iti*a concentration in
the hands of tbe Executive of the powers es-
sentially belonging to two co-ordinate depart-
ments \u25a0 f the State Government,

Co jley,in bis work or. Constitutional Lim-
itations, gays:

*'
The power of the people to

amend or revise their C institutions ia united
by the Constitution of the United States in
the following particulars : It m_et net abol-
ish the republican form of government, niece
such an Act would be revolutionary in its
cbaracter, and wouldcall for and demand in-
tervention en the part of the Government of
the United Stat*".

'

Indetermining what are the essential qual-
ities for the preservation of a republican form
of government, be says :

"
The usual checks

and balances of republican government, in
which consists its chief excellence, willbe re*
take d. The most important of these are the
separate departments for the exercise of leg-
islative, executive and judicial power ; asd
these are to be kept as distinct and separate
a. possible, except inso far as the action cf
one ismads to constitute arestraint npon the
action of the other?, to keep them in proper
bounds, and to prevent hasty and improvi-
dent action. Upon legislative action thereis,
first, the check of the Executive, who will
generally be clothed with a qualified rate
power, and who may refuse to execute laws
deemed unconstitutional: and second, the
check of the judiciary, who may annul un-
constitutional laws, and punish those con-
c>med io enforcing th->tn. Upooajidieial ac-
tion there is the legislative check, which con-
sists in the power to prescribe rules for the
Curts, acd perhaps restrict their authority ;
and the executive check cl refusm**- ail inen-
forcing any judgments which are believed
to be inexcess cf jurisdiction. Upon execu-
tive action the Legislature has a power if
restraint, corresponding to that which itex-
erclsesupon judicialaction :and the judiciary
may punish executive agents for any act in
excess of executive authority. And the Leg-
islative department has an important re-
straint npon both the executive and the ju-
diciary, io the power of impeachment for ille-
gal or oppressive action, or for any failure to
perform officialduty," etc.

Thus itwillbe eeer. that the framers of the
Constitution of the United Staffs recognized
the necessity, at the time of the organization
cf the American Government, for the forma-
tion of a government in which all power
could not be placed in a single individual;
recognized the necessity for » distribution
of the powers among the several depart-
ments, and they formed a government pos-
tering these powers distributed in
this manner, and denied to the several States
the right to interfere ia any manner with
that theory of government under which the
fathers of the Republic sought the formation
of the American Union. And it has been
with the greatest jealousy ever since the
formation of this country that its statesmen,
jurists acd legislators have watched the at-
tempts of ore department to encroach upon
the powers of another. Your Honor willre-
member that in the judicial history of the
United States during the time of Madison, in
the celebrated case of Mtrbnry agiinst Mali-
son, it was disticctlv affirmed by the Su-
preme Court of the Unit-ed States that with
the essential aid proper powers cf the
Executive the judiciary had no right toin-
terfere, aad that within the essen-
tial; and proper powers ol the
-.tfcer departments the Executive had no
rtsa______b___t_i_^______s_s^^^__sms^^s^st

i
I
'

power to interfere. So that they had
J lformed the government with three ordinate• departments, dividing the powers of the Fed-
-1 ieral and State Governments between the-

different heads in such manner that there-
j shall be no oppression, so as that co man,

0 whether he stands at the head of the execu-
-1 tive, or the judicial, or the legislative depart-
r ment, has power to make rules for the trial. of men, sit injudgment upon their cases, and
i execute those judgments after they have been

rendered. Itis in opposition to the funda-> mental principles of the government under
i which we live.
I Take Webster on this subject. Cooley, in, his speech on the

"
Independence of the Ju-

-1 diciary," has forcibly set forth the necessity-
of leaving with the Courts the power to en-

i force constitutional restrictions. •'Itcannot
I bo denied," says he, "that one great object

\u25a0 of written constitution is to keep
1 tbe_ departments of government as

distinct as possible.*' And it is
equally true that there is no department

> on which iti.-i more necessary to impose re-
straints t an upon the Legislative. The
tendency i f things is almost always to aug-
ment the power of that department ivits re-
lations to the judiciary. The judiciary is
composed of few persons, and these not such
as mixhabitually in the parentis and objects
which most engjg*i public men. They are
cot, or c.*->itshould be, illticilmen. They
have often unpleasant duties to perform, and
tbeir conduct is often liable to be canvassed
and c»usured when their reasons for itare
not known and cannot be understood.
The Legislature hi ids the public muse.
It fixes the compensation of all
other departments; itapplies as wellas raises
all revenue. Itis a numerous body, and
necessarily carries along with ita great force
of public opinion. Its membeis are public
men, in constant contact with one another,
and with their constituents. Itwould seem
to be plain enough that, without constitu-
tional provisions which should be fixed and
certain, such a department*, inca-ie of excite-
ment, would be able to encroach en the judi-
ciary."

This is one of the strong reasons why the
judicial po^er shonld never be exeicised by
the head of a politicildepartment. In saying
this Idesire to be understood as meaning no
reflections— certainly not upon the present
incumbent. And your Honor, who haa pre-
sided over a judicial department so many
years, whose hair has grown gray while pre-
siding over one of the most important Courts
in this State, will recognize the fact that to
exercise judicial powers requires a trained
judicial mind ;a man must livein a judicial
atmosphere ;he must be far removed from
political ir.ili*noes and political restraints;
and it is for this reason wa say the head, or
any portion, of the Executive Department,
being political in its nature, and
calling for the exercise of essentially
political powers, should never have the
judicial power also conferred noon it.
Ibelieve Imay say here, with confidence,
that if at this time it ehomd be determined
that an Executive officer, the head of the
Executive department, has the power to hear
and determine, to try, condemn, and execute
the mandates of the lawupon an individual,
itwould be the fiist instance in tho judicial
or politicalhistory of this country in which
such » power has been asserted and main-
tained. The very theory upon whi h our
Government was builded requires ofour great
men, requires of the Governors of the States,
and of tbe men who preside over the ju-
dicialdepartments, that they with jealousy
shall guard the distribution if powers, as
made by the Constitution ; that they
shall keep political influences far outride
if the judicial sanctum ; that they shall
base the rights of men upon legal
principles, upon law and fact. That
they shall safely guard the bands of the judi-
ciary, appointed by the Executive or elected
by the people on account of their peculiar
fitness for the determination of the rights of
men as between each other. Isay, therefore,
that one of the essential elements of a repub-
lican form of government is the distribution
of these powers to the several heads of the
several departments of government ; and
when itis conceded tbat any of the powers of
one can be taken by the people of the State
and given into the hands of another, the
whole argument is conceded, for one by one
the powers of this Government may be taken
aod transferred until all are centralized in
the hands of a single individual. Ifwe may
take the judicial power to determine the
rights of my clients in this ease and give itto
the Executive, why not give him further
judicial powers. It cannot be denied
that the very nature of the proceedings here
is the exercise of judicial powers; is the
undertaking to determiae facts and to pass
the judgment of the law after that determina-
tion. Inaddition to this, and without pur-
suing this subject further, because it strikes
me as being a self-evident proposition to all
who have studied the political nature and
history of the Government of this State, and
of -ho United States, Idesire to reassert the
proposition made by my learned associate
wbo last addre'sad this tribunal. It wa3

said byhim, ar.d correctly, Ithink, that tbis
clause, ifitconfers judici.1powers upon the
Governor, is in enrtbet with the fourteenth
amendment of the United States Constitu-
tion. Ycur Honor's readicg will tell you
that tbere has been much learning
expended upon that p»rticular pro-
vision of the Constitution as en-
grafted into the fifth amendment and
subsequently into the fourteenth amendment
which provides that no mac shall be deprived
of life, liberty or property without due pro-
cess of law. Ihave already said enough
upon the nature of an office to demonstrate
to a judicial mind that an cffice is property.
Itmay be sued for and recovered. The title
to itis limited to the term fixed byliwcr
tbe Constitution. And whether or not the
takicg of property from an individual by this
tribunal would amount to the taking of
property without due process of law, is de-
termined by the decision of the Supreme
Court of the United States beyond question.
Ido rot concede the definition of "due pro-
cess cf law "as stated by the learned gentle-
man who represents the prosecution. Due
process of law has been defined by the
United States Supreme Court in the case of
Murray's lessees vs. The Hoboken Land and
Improvement Company:"

'By duo process of law,' as used in the
Constitution, is simply meant such general
legal forms and course of proceedings as were
known either to the common law, or as were
generally recognized in this country _ at the
time of the adoption of the Cons'itution.

'The words, 'due process of law,' were
undoubtedly intended to convey tbe
same meaning as the word?, 'by the
law of the land,' in Magna Cnarta.
Lord Coke, in his commentary on those
words (2 Just. 30), says they mean due pro-
cess of law. The Constitution, which hid
been adopted by the second State before tbe
formation of the Federal Constitution, fol-
lowing the language of the Great Charter
more closely, generally contained tbe words,*
bat by the judgment of his peers, or the law

of the land.' Tbe Ordinance of Congress of
July 13, 17--". for the government of the ter-
ritory of the United States northwest of the
river Ohio, used tfce same words.'"

Inorder, therefore, for as to ascertain
whether or not this fecial proceeding, this'
special method adopted for the determina-
tion cf the lights of properly, -his special
tribune attempted, wemay say, to be created
by the Constitution of California, is a com-
piiar.es with tbe requirements of tbe four-

j teenth amendment, it is but nece-:«ary to
[ search the books to a.'certain whether or cot
jin the United States or in England, by the
jcommon law, this method of proceeding, this
jmanner ofdetermining individual rights, was

recognized and generally followed. I;has
been said by counsel on the other si \u25a0'. that
this is a proceeding new ia its rature. It
could not be denied tbat in the trial of the
rights of property and all personal rights,
where they wore cot t** be determined in
Courts of equity, the right cf trial by jury
was guaranteed by Magna Charts, and'
bas since been guaranteed by the
Courts of the United State?, and of
the several States. I believe that
the rule was that a person should be trie)by
a jury of his peers according to the law of the
land. This wis the common law doctrine,
and Ichallenge the learned counsel to find a
single instance in the history of English jur-
isprudence where the executive department
was authorized to call a party before him in
a summary proceeding, in which the Execu-
tive himself could file a complaint before
himself, charging a man with an offense,
pass apon the facts and the law and execute
the judgment rendered by himself. Ichal-
lenge counsel to find an instance, either be-
fore or after tte adoption of the fifthand
fourteenth amendments, where the Executive
was empowered to sit as a juiicial officer,
and afterwards execute his cwo judgment.

Due process of law involves judicial inves-
tigation. Isay that when the Government
of the United States adopted the fifth and
four teenth amendments they place! there!

ja barrier over which State power could net |
!ju*cp. They placed in front of .the State
. Governments, against the infringement of in-

'•\u25a0 dividualrights, a barrier whichIdo tot be-
Ilieve the Executive will attempt to ever-
!step. The rights cf individual property and,Individualliberty are -.acred voder every civ-

\u25a0 ilized (J-erernment. They cannot bs taken

1 away in this country without due process .o.
> law. Unless this tribunal furnishes due pro-

cess of law it finds itself butting against thi
i Constitution of the United States ;it tied:
! itself contending with a superior power ;it

finds itself exercising powers forbidden by a
> higher law which this State isbound to recog-
> cizs. This special procaedicg is not doe pro-
-1 cess of law. Due process oflaw, used in th«

Constitution, simply means such general, legal
forms and course of proceedings as wereknown-
either to the common law or as were gener-' ally recognized in this country at the time of
the adoption of the Constitution, And the
question then for us to determine in this
tribunal, in the decision of this case, is about
this : Was there at the time of the adoption
of the Constitution anything which would
have recognized this as a process by which
the rights of individuals could be denied or
taken from them '! Andif this be answered
in the negative, by the instruction univer-
sally given since the Hoboken land case up
to the present time, this provision must fail

—
this constitutional provision must fallifia
eotllict. The word? "due process of law

'

were undoubtedly intended to convey the
same meaning as the words, "

the
law of the land

"
in Magna Chart*.

Lord Coke says they mean "due process
of law." And itis a universal rule ofconstruc-
tion by Courts that where a term or a ward
is used in a Constitution which, in tin coun-
try where it has been used, has received a
judicial constructiop, it is adopted into the
Constitution with the construction which it
hid previously received. So,Isay when the
fourteenth amendment of the United States
Constitution used the term "due process of
law," itused it with the construction that
bad been given to it before. The Court
in the case cited of Murray LeßSus vs. Ha.
biiken I.md Compiny, says : "The article
is a restraint on the legislative as well as
on the executive and judicial powers of tbe
Government, and cannot ba' so construed as
to leave Congress free to make any

*due pro-
cess of law' by its mere will. We mint ex-
amine the Constitution itself to see whether
this process be in conflict with any of its pro-
visions. Ifcot found to be so, wo must look
to those settled usages and modes of proceed-
ing existing in the common and statute laws
of England before the emigration of our an-
cestors.''

Now you can examine the common and
statute law of England and you willfind
nothing inthat country which approaches the
conferring of powers of tHis nature upon an
executive efficer. And indeed Imay scy to
your Honors that had a man stepped into
the Constitutional Convention that framed
the Federal Constitution, and made a proposi-
tion to cooler upon ths .President of the
United States the power to thus determine,
and act upon

'
his own determination, he

•would probably have been invited to leave
tha hall. To have adopted such ac idea would
have been to hive adopted the idea of a
monarchy. The framers of the Constitution,
inspeaking cf due process ot law, were look-
ing to the liberties, of the people, to the prop-
erty rights of the people, and they were
undertaking then the establishment of just
rules of procedure in Courts and tribunals
established for that purpose, which should
involve an opportunity to be heard in a
tribunal in which the party might ba heard,
a place where be might demand a fullhear-
ing, where all the machinery of tbe law, the
process for contempt for a failureof witnesses
to answer, might be availed cf. -Why, as the
best illustration to me of the fact that this is
not due process of law is the eet of rules
adopted by this tribunal. One of the rules
is that when a witness becomes contumacious
and refuses to answer, the whole of his testi-
mony shall be stricken out.

The Court— haven't demurred to the
rules.

Mr.Hart—No,sir ;Ieimpiy refer to this
as demonstrating the lack of power, and not
fcr the purpose of criticising the rule, because
itis the best that could be done. In Judge
Wallace's Court in Napa, ifa witness became
contumacious and refused to answer a ques-
tion, he would be consigned to a cell in the
ail. Bydoing this Judge Wallace would be

recognizing the fundamental rights of every
individual charged with either a civil or
criminal offense

—
that of being ooofronted by

his witnesses acd having full scops in the
cross-examination of the witnesses. Now the
very best witness that we may produce here,
cot being under our control, may become
contumacious. This Court will strike out
his testimony, and the result will be the loss
cf the testimony to us. A tribunal exercising
such powers is not a competent Court.
Ihave here a case on that subject, the

"Bank of Tennessee vs. Cooper, 2*lth
American Decisions, 3 page ii'li," which is
cear upoa tlii question. "Apply these
principles to tho cure before the Court. A
particular description of the debtors of the
back of the Stale are assumed to be iv de-
fault aud to have incuned liabilities to the
batik. Tte right of action h.ai already ac-
crued, and the Courts cf common law have
clearly exclusive jurisdiction, Here the de-
fendants wool bare been entitled to a tri o1
by jury and to an appeal to tha Supreme
Court. In tbis state cf the case the Legisla-
ture passed the Act under consideration,
giving to this Court the jurisdiction of those
particular causes only ;direct the mode of
trial to be according to the principle* of a
Court of equity (woich

_
without jury), and

declare that there should be no appeil, at
the same time the law, as it regards all
others, remainicg clunged."

This law only acts up indiviinajcases,
and is the same inprinciple as ifthe law ha
been pasted ivfavor ofsome one merchant, '
enabling him, by the method therein pre-
scribed, to toke judgment against his debtors
wi'hout the light of appeal. Tbe interest
which the people have in the bank is a suf-
ficient reason why the Legislature should
feel a deep solicitude to secure its funds, but
is no reeeoa why they should overstep the
limits of legislative authority to effect this
end. Nor is it any reason why the Court
should enforce an Act, parsed without suf-
ficient deliberation, wbich infringes, as we
believe, the Constitution. Two important
privileges

—
the trial by jury, and the right of

appeal
—

are by this Acttaken away in these
special cases, while every other member of
the community, having iccurred similar lia-
bilities, enjoys them.

"The fact that tbe persons embraced inthis
Act form a class of the debtors to tbe bank,
tends no more to give it the character of a
general law than if the Act had operated *-s
one individual debtor only, whose case might
have some peculiarity, distinguishing it from
that of all other debtors. Other banks, and
many merchants, and many ether members
of the community, have contracts similar to
the one set out in thia bill, In order to have
avoided the force of the objection to this
Act, itshould have operated equally on all
these ;and, because it has not done so, it is

'.not the law of the land."
These opinions were rendered by the

Judges, and they allheld to the general doc-
trine that you cannot create a special tribunal
for the trial of the rights of individuals. So,
under the Constitution of the United State
requiring that every man shall be entitled to
the equal protection of the law, and that co
man shall be deprived of life, liberty, or
property without due process of law, com-
bine with common law principles, require
the existence ef a competent tribunal, pos-
sessed of foil powers, atd also require that
these laws pissed by the Legislature, or by j
tbe Constitution' making people, shall have an .
uniform operatfon. and shall protect the j
rights of all individiilsalike.

Ooe other matter Iwish to refer to, an i!
that is that ti.is provision of the Constitution
is not Belf--!xecatiog. The best evidence that
it is not Eeif-executing is that this tribunal
has already found it necessary to legislate
rules for itself. Tnis tribunal has confessed
to the opinion that there is no provision in
the law providing sutfirdent machinery to put
this provision into operation. Now. if we
are to srjue this case upon the theory asserted
by the other side, that it is intended in this
instance that the Governor shall exercise
judicial powers, the Govern*.: has no judicial
powers. He cannot go back to the common
law to ascertain how Executives exercised
judicial powers. There are no precedents to
guide him, either in England or America ;
whereas, sometimes when Courts exercise
powers, they may go to similar Courts in
similar proceedings and pursue remedies given
to them by common law. Now, conceding
that this is a Court, itisnot a Court of gen-

eral jurisdiction ;.it is - a Court of
special and

'
limited

'
jurisdiction, *\u25a0;•*: and

in the * exercise of its powers it
'
must

go to the law that created it. AJustice of
the Peace cannot go to the rules of Chancery

-or the rules of common law for the purpose
of finding means by which to exercise statu-
tory power. ;And a Court composed by the
Governor has no common law powers ;but
witb special and limited jurisdiction he can
find no precedent to justify him in the exer-
cise of any powers which are not named in
the instrument which created the tribunal.
Therefore yen mn-t look to the provisions cf
this Constitution, cot only for the power it-
self, but for the method of its exercise, and
that method is wanting.-

Cooley, inhiiwork, speaking on this sub.
says:

"
Ac institutional provision may

roe sail to be self-executing if it supplies a
sufficient rule bymeans of which the right

1 given may ccjoyed and
which the right

given may be eejoyed and protected, or the
duty i-jipjMdmay h*jetjfcr»i;»*riitIs not
--:-..- ... --..rr.rrrrrr \u25a0\u25a0-.-\u25a0\u25a0 rr -\u0084 ... r rr.r \u25a0_,\u25a0::\u25a0\u25a0\u25a0\u25a0:..rr
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if self-execut icg when itmerely indicates principles>- ciples without laying down rules by which
c those principles may be given the force ol
s law. _ Thus, a Constitution may very clearly
t require county and town government ;but il
a it fails to indicate its range, and to- provide> proper machinery, itis not in this particular-

sejf-executing, and legislation is essential.
9 Bights in such a case may lie dormant until
I statutes shall provide for them, though inso
i far as any distinct provision is made which-

by itself is capable of enforcement, it io law,
f and allsupplementary legislation must be in
9 harmony withit
a The decision read by the learned counsel on
t the other side is certainly a correct exposition
i of thelaw, in so far as tie Judge kept him-
I self within the point then under discussion,
1 But when the Judge undertook to say that a* provision of the Constitution, which in
I itself did not contain the machinery to en-• force it,mightbe put into operation by rules-> adopted by the tribunal upon which itat-• tempted to confer power, he asserted a prln-
i citole which finds no support anywhere.'

When itis required ordesired that. the ma*
1 chioery shall be provided for the enforcement
i of aprovision in the Constitution, it is not

within the power of the judicial and execu-
tive and administrative officers to legislate

\u25a0 in order to enforce the right which the Con-
stitution has intended shall be enforced and
guaranteed. And this will be found clearly
laid down by the Supreme Court of the
United States, iv the Olirh volume, where
that Court undertakes the construction
of the fifteenth amendment to the Con-
stitution of the Uoited States. There the
Court says that the fifteenth amendment
is not a self-executing provision, and may
lie dormant until the legislative power has
been induced to act for the purpose of jut-
ting it in force.

5 Cooley further says in that part of his
work, speaking of this subject \u25a0. "Hut al-
though none of the provision? of a Constitu-
tion are to be looked upon as immaterial or
merely advisory, there are some which, from
the nature cf the case, are as incapable of
compulsory enforcement as are directory pro-
visions ingeneral. Tae reason is that, while
the purpose may be te establish rights or to
impose duties, they do not in and of them-
selves constitute a sufficient rule by means of
which such right may be protected or such
duty enforced. Insuch cases, before the con-
stitutional provision can be made effectual,
supplemental legislation must be had;and
the provision may be inits nature mandatory
to the legislature to enact the needful legis-
lation, though back of it thsre lies no au-
thority to enforce the command."

Now, as demonstrated that this provision
of our Constitution was not understood by
the constit&tion-makers to bo self-executing,
but to require legislation to enforce it, in
in the same article, following tbia provision,
thoy adopt Section 5, which says that the
Legislature shall pass such laws as may be
necessary to carry into effect the provisions
of this article.

Now. Iask your Honors, for one moment
laying aeilo th? fact that the legislative
power is exclusively given to the Legisla-
ture, docs not this very provision of the
Constitution confer upon the Legislature,
and not upon this tribunal, the power to
enact the necerisai legislation to put itinto
force ? The Constitution firstcreates a\t twer,
withno machinery for its exercise :ithardly
indie itea where that power shall rest. 1;
provides for the i&uacce of no tub-
penas. It gives thia Court no power
to punish for contempt or _to produce wit-
nesses before it. ltgives tbis Court none of
the powero that from time immemorial have
been exercised by tribunals having judicial
powers. It then provides that if there be
any legislation necessary to put this provision
into force, tbe Legislature shall pass it.
There was no intent on the part of the fram-
ers of the Constitution that this matter
should be left in doubt, but this power was
given the Legislature to make itplain. Now,
your Honors, upon either of these three
points this attempted investigation must fall
to the ground. Inmaking this objection to
the jurisdiction of this triouna',,l wish ngiio
to assure this Court or this tribunal (Idon't
know that Ishould call it a Court)—

but I
must reassure this tribunal, and all who may
be concerned in tin welfare of the officers
whose rights are to be ri

-
dhere, that we are

cot making itupon any technical ground.
Why, to admit the rigbt to exercise the
powers which are attempted iv this case,
as applied fa) the general rights of
individuals in this Government, would result
in r. Olution by the people ; it would result
in a despotism ;and when itwouldbe rotirht
either by the judiciary or by the executive
departments of this Government to exercise
all the powers which tho people, in order to

[secure the protection and preservation of
property rights and tl-.e rights of personal ;

liberty, have given to the several depart-
ments; when i*. was found illit, -under the
Constitution, even voted frr by the people
(and sometimes ihepeople vote wiiciMrth*
doa'c know what they are voting^wr on :
instruments of this kind); when itw*sfound
that inthe exert he of the power asserted in
th 5 Constitution thin an individual eternis-
ing the powers of one of the departments, .
sought to exercise the powers of another, it 1

would produce revolution; tho people would
not stand it at all. We stand here to-

'

day, not for the purpose of making technical
'

objections, but we ask for tbe law of the
land. We came here asking that tke
shield of the Constitution shall be placed
around us, bo that we may stand behind it as
a protector of our rights, as itis the protector
of the rights Ifall individuals. We ask that
jwe may be tried according to the course of
the law of the land ;that we shall not be
subjected to a trial:that we shall not be the
means of making a precedent which in my
judgment is dangerous to the Government.

These are the objections acd tbe reasons
that we urge. We make the objections inall
seriousness*, and we trust when it comes to a
final determination of the case that your
Honors willagree withus and dismiss this
proceeding, and allow it to go where it be-
longs. *..:...'.*';,':- 'P

THE IiECHI'ON OK THE OOVURSOR

Oo the plea to tbe jurisdiction and on the
demurrer wss. read from the bench yesterday
by Judge Wallace. He reviewed at some
length the points made by counsel for the
Directors, and denied the plea to the juris-
diction, and overruled tho demurrer.

Embraced ia the decision was some very
severe criticisms on some remarks made by
Mr. Hart during his argument before the
Commission. Before adjournment yesterday
Mr.Hart a-lares cd the Coinmiseion inregard
to the criticism, stating that a wrong con-
struction had been placed on some of his re-
marks, and the objectionable .matter was
ordered stricken from the decision. The de-
cision as modified is given in full.

TiiePeople of the State of California vs. A. 11.
Chapman, J. H.Neff, William F. McNutt and Deo,
W. Sihe'.l, State Prison Directors.

Tae Attorney-C moral of the State of California
filed with Ihe Governor May 10, 1883, a charge
against said Directors of neglect of duty and mis-
conduct, making twenty specifications under the
charge, each distinctly specifying acta of omission
or commission in the opinion of the Attorney-Gen-
eral, of a grave and serious nature.

Tbis proceeding was commenced under the first
section -I the tenth article of the Constitution of
Oe State of California, which reads as follows :"

Section 1. There shall be a Board of Prison "Di-
rectors, to. nsM of five persons, to bo appointed
by the Governor, withthe advice and consent of tbe
Stuate, who shall bold office lor ten year-*, except
tiiit the first appointed shill, in such minner as the
Legislature may direct, be so classified that tbe ten-
ure cfone persoa so appointed shall expire at the
end of ea;h two years during the first ten years, and
vacancies occurring shall be filled in like manner.
Tne appointee to a vacancy occurring before the *x-
piration of a term shall ho cffice only for tiie un-
expired term of bis predecessor. Tl.*- <. \u25a0- -.-rr or
shall h*\e power toremove either of ti.e Directors
for misconduct, incompetency or neglect of duty,
after an opportunity to be heard n;. ..-. written
charges."

The Governor caused to be serveol a copy of said
charges and specifications upon the defendants,
with a notice to answer said charge and tpecifica-
tionaonor before the Ust of ifay, __.-?., and the
hearing was let for the tth of June, li?*!. Within
the time defendants, by their counsel, filed a plea
to tbe jurisdiction of the Governor tobear and de-
termine the questions -involved in said charge and
specifications ;also filed a demurrer raising an
issue oflaw up -,n the authority of the Governor to
tcieruin consideration of the subject

They also a*, the same time file*,an elaborate ae-
swer intended to putin issue the allegations of said
charge and specifications.

Argument has taken place on beh-df of the de-
fendants and the Attorney-General, involvingtbe
legality and propriety of the whole proceeding.
This argument has been upon the demurrer and t_*

plea to the jurisdiction. Iha argument has take- a
very wide range, greatly beyond the qusstio-.s. m-
rolrtd on the necessity of the occasion. A* the
question isnew, and the tribunal in tbe position it
is supposed to occupy being unknown to the. Con-
stitution which waa superseded by our present or-
ganic law. it was thought best not te restrict the
argument.-.

We baTe gives the questions Involved m tne ar-
gument all the examination and considintion that
time and opportunity would allow. There are* grave errors Involved .in the position assumed by
counsel on this argument. Amongst other groun'W
the folio-:.ing and the most plausible are urged :

First—The Governor has no power irJurisdiction,
being the executive, while the ructions to be ex-
ensssd are judicial.

:\u25a0 bacond- Being the appointing power, it is ire .m-
--potent for him to create a vacancy to fas filledby
Mass—., Third— judicial power to try such cas*s la
lodged in the Soperior Court of ths county where'
the offenses ar* supposed to bare taken jt'-x,by' th* sixth article of our Constitation. :1 vr Fourth -The ,we- claims jhy the At*onieT.a_-ri.

*
er»l under Sk^jot 1, \rtite $, «'lef?et<«t In tola

-•\u25a0\u25a0 '•.\u25a0:\u25a0-,:." /-'->.-;-• .2

. J —it requires legislation to cam- it into effect »it

IIall the powers ard incidents of a Court of justice.
t Fifth—lt it also claimed that a part of the Fouj

teenth Amendment to the Constitution of th'
United States, which prohibits any State passicj'
any law to deprive any person of life. liberty, o

) property without due- process of law, is prohibitoi**
of this proceeding.

Sixth
—

And as auxiliary to the last point, that at
I office is property, and therefore the defendants can

not be deprived of their office without the ordinar-
-1 proceedings in a Court erf justice that Is involvet-

with power to try and determine other cases.
The first point referred to is answered by Article

111. of our State Constitation, which reads as foi
lows:"

Section 1. The powers of the Government ol
the State of California shall be divided into three
separate departments the Legislative, Executive
and Judicial— no person charged with the ex*
ercise of powers properly belonging to one of the
departments shall exercise any function appertain-
ing to either of the others, except as in this Consti-
tution expressly directed or permitted."

A judicial function may be as properly exercised
by the executive department or legislative depart-
ment as any other p ..wtr when itIs plainly directed
or permitted by a provision of the Constitution in
plain and unambiguous terms.
Itis admitted that this provision is not common

Inthe Constitutions of tbe different States. But
that fact does not deprive it of any of the power or
efficiency. The Governor upon entering ujion the
duties ofcilice took an oath to support the Constitu-
tion of the State of California, as much the provision
inquestion as any other provision of the Constitu-
tion. The only question that can properly arise in
regard to his duty under the first section of the 10th
article grows out of a construction of the clause,
claimed by the Attorney General to contain the
power and impose the duty upoirthe Governor. It
is insisted by counsel that the provision will have
to lie dormant tor the reason that the Legislature
has failen to provide machinery to carry itinto exe-
cution. •

If these reasons are correct the power attempted
to bo conferred cannot be exercißcd. If they sre
not good there is an obligation and duty enjoined
upon the Governor to discharge the duties therein
set forth. Ifhe should shrink from a performance
of them he would justly be chargeable with mis-
conduct in office. 'there Is a grave error in the very
foundation work on the* purview or magnitude of
the range and purposes of the examination. Sim-
ilar powers in port are constantly exercised by the
Executive of the United States, and in allStates of
the Union. Removal fromoffice by the Executive
of the United States or of a State is not new. The
change made by our Constitution isonly new in
controlling a limitation upon Executive removals.
The limitation is new. That does not prove either
that Itis not beneficial or reasonable.

We will refer back to the two propositions re-
ferred to under this point. First, the provision is
not s -Ifexecuting. Itreads as follows :

"The Governor shall have power to remove either
of the Directors for misconduct, incompetency or
neglect of duty,after an opportunity to be heard
upon written charges.**
Itaeenir) that this p'ovision is plain, unambiguous

and direct. There stems to be nonecessity forany
legislative action, so far as the power herein con-
feired extends. The Legislature has not failed to
enact a taw based upon this very provision.

The Act to define, regulate mm govern the State
rrisous of California, approved April15, 188-, con-
tains a section upon this subject Section 14 reads
as follows :

"The Governor shall have the power
to remove either of the Directors for misconduct,
incompetency orneglect of duty, upon proper no-
tice to him or them, accompanied bycopies

"'
writ*

ten charges, be or tbey having an opportunity to be
heard thereon.**

The magnitude of this wools Inquiry docs not c .-
coed tie duty enjoined upon the executive in many
instances without notice or opportunity to be heard.
It is an error to suppose that the Governor is en-
gaged in the trial of a ciiminal case or even a civil
Base. The duties enjoined are partly executive ami
partly judicial in their nature. Tbey are precisely
similar to the functions conferred by this same Con-
stitution upon one of the houses of the Legislature,
that is the Senate, in cases of impeachment. The
Senate is a legislative body, in this instance, with
judicial power& and yet no one complains or the
exercise < f judicial powers by the Senate, because
the provision in the different Constitutions baa ex-
isted since the formation of the Government itself.
We have no criticisms upon the exercise of judicial ;
powers by one branch of the Lecis attire. Why
should this provision conferring a judicialfunction
upon the Executive, when it ia only a limitation
upon power that he has exercised from time imme-
morial, be criticised It really contalLa no new
power, but is merely iv this instance a limitation
upon the absolute right of removal. There are
several modes provided by our system for removal
from office. One is by impeachment. Another is
withregard to a different set of officers, by proceed-
ings instituted andprosecuted in the Superior Court.
Athirdis the power that is proposed to be exercised
in this case, to wit:inquiry ii.to the grounds upon
which a removal is sought and truhfuldetermina-
tion whether cause exists. Ifit does, the exercise
of the power is proposed. Ifitdoes not, the exer-
cise of the power willbe refased.

These three modes differin the mode and proced-
ure to be followed. Each is expected to result the
same as the others upon a like determination of the
existence of cause The fourth mode is at the
pleasure of the appointing power. ltsasotis are not
required to be given nor state- As regards the
first and second modes, they contain more elaborate
machinery than the third, but there is uo other
difference appreciable. In each of these three
modes cause must be found to exist after an inquiry
and -0-,~i;portunity to be beard.
Itis claimed that the exerdre of tbe power is

dangerous, for the reason that we have no power to
compel the attendance of witnesses nor to punish
for coii'cmpt. There are two answers to that ob-
jection :First—The want of such power is not the
fault of the Executive, but of the Legislature ;and,
second, "sufficient unto the day is the evil thereof."
We willnot assume that witnesses will refuse to
come, norefuse to testify if they do appear.

The second point urged, that the Governor being
the appointing power, it ts incompetent for him to
create a vacancy to be filled by himself, we think
sufficiently answered in the discussion of the first
point, but if any further answer to the objection is
necessary, itmust be directed to the Constitution
itself and not to the person who happens to exer-
cise the power of the Chief Executive. The Governor
did not make the Constitution, has no power to
amend it, and dare not refuse to obey it.

The third point is :"Ihe judicial power to try-
such cases is lodged in the Superior Court of tne
county where the offenses are supposed to have
tak nplace, by the ?*.h Article of our Constitution,
Section .'*.''

There are a class of cases provided by statute
triable before that Court. That jurisdiction is con-
ferred by Section "iof the Pan- Code. The lan-
guage of that section is general in its character, and
mightbe construed to include all cases provided b/
the construction to be triable upon articles of im-
peachment before the State Senate, as well as the
charges Included in the specifications under con-
sideration. But itcannot be supposed that the Leg-
islature intended to confer powei uoon the superior
Court incases already provided for in the Constitu-
tion. To attempt it would be to fail. Therefore
the Legislature mwt hive intended to confer power
upon the Superior Court not otherwise provided for
in the Constitution.

The fourth point is :
*'

The power claimed by the
Attorney-General under Section 1. Article X ,is de-
fective in thia—it requires legislation to carry it
Into effect, with all the powers and incidents of a
Court of justice."

We think that that objection has been sufficiently
answered. Ifthere is any particular or peculiar
efficiency in the enactment of a law based upon a
constitutional provision, it exists in the section
heretofore referred to, to wit,the fourteenth sec-
tion of the Actof April15, 1880, defining i.nd regu-
latingthe management of the State Prisons of Cal-
ifornia. That Art adds to the constitutional pro-
vision the necessity of giving notice. That notice
has been given of the time when to plead. r*nd the
time of the hearing, and also the place where the
hearing was to be had.

The fifthpoint is :
"Itis also claimed that a part

of the fourteenth amendment of the Constitution
of the United States, which prohibits any State
pissing any law to deprive any person of life, lib-
erty or property, without due process of law, is pro-
hibitory-of this proceeding."

We have heretofore stated, and we repeat, what-
ever may be the result of this investigation, no
person willte deprived of life,liberty or property,
and we now add, with or without due process of
law. The investigation involves no criminal charge
that the Governor claims to have jurisdiction, with
power to punish, whatever may be the result. If
the charges are found true, the Constitution en-
joins upon him the nuplfissant duty of so declaring,
which may result in the removal of the parties from
office. If,on the contrary, the charges are found
to be not true, it willbe his duty to say so, and tbat
willbe the end of the investigation, ifthe ch*rges
should be found to be true, and tbe defend-
ants, or either of them, should be removed from
cffice, the power conferred, so far as tbs defend-
ants are concerned, is exhacated.

The sixth point Is, "and as auxiliary to the last
point, that as an (Sice is property* the defendants
cannot he deprived of their office without tlie i,ri\.
nary proceedings in a Court of justice that is in*
veat-ed with power to try a_d determine other
cases."

If this object* on was to a statute based npon no
provision of the Couatitutioa, itwould probably be
good. The uniformity of stMutes in their operation
npon individuals ia fullyrecognized. But when the
Constitution provides for different m0...

-
ofinquiry

into differcnl official r.'intrudes, wi. haa a right
to call it in question ? As for an office btiire: prop-
erty in the lullsense -.1 the term, we deny it Itis
a trust. An official, when in office, possesses
certain rights, and they go hand in hind with
duties anJ obligations, ithas always been within
the power of the people* through tbeir agent* or
representatives, to inquireinto the manner la which
their trfi-iillhave discharged tbeir duties in some
mode or other. As to the mode, the people in their
fund-joent.-c' law have a right to determine whether
itshall be by proceedings ia tbe nature ofimpeach-
ment, by preceding*, instituted ina Court invesed
wish power to try and determine, or by the mode
Irwrribed in the '.tret section of the tenth article o'.-ccr Constitution, orbyany other mode not inco',
jistent with the Constitution of the United States.
As regards an office being property, itlacks several
of the moss important incidents that be-
long to property. Cider , our system* it
does not descend -by inheritance In "case
of death; it carpet be aold by involuntary
contract, cor can it be taken in execution for the
payment if debt.>The only ingredients analogous
to property «re tbe income tbat onlyamouita to tnsexpensas incurred in the present case. As to tbt
honor*, they depend upon the mincer *„which tea
duties are discharged. ItIsan agency, a trust. Aa
longas the duties are fairlydischarged no one has
a right tocomplain. Inease of misoondnct, mcom-
Vtttncy or neglect of duty, -.be p-.« wsihooW xiaa,
the person ceasing to be a aitbf-srLagtnt.. Counsel has chosen ia his wicdom to Indirectly
state that tbe Executive of California was rtspon-
sible inone way or another for this proceeding. We
therefore t.ke this opportune? to Inform counsel
that the charge and mi.c -ic*u*n*were fared by
the Attorney General, wi„»'jtadvice or consulta-
tion c! any kind wiih tike tx.entire Department.
Tne charges were filed with the Governor, and In
ordering tM*in-.tisi:tion the Oaratma merely
i -J led the duiiea wnich he accepted when he look
his oath cf (M:a. Th» provision of the Coastittstlos'
iadiatmct ana clear. The prescribed doty c! -.„;
Governor is plain. -

He baa eworn to carry out :\u25a0..
ioas.'fatM rg. tbi Cocstitntion to tba Mlof his
|abi.ityjer.-? so bs proposes to Jo to '.he 'sliest en

ij tent, notwithstanding the possibility that his action
may be misconstrued and misrepresent**!.- '

The demurrer is overruled and the plea to the
i jurisdiction is denied.
r (Signed) GEORGE STONKMACt,
I -prya Governor £.f the State of California. .'

ADDrrroaAi,SPECIFICATIONS.' .At
'
ie conclusion of the reading of tho de-

• cisioii Colonel Flournoy state! that the pros-'
ecution had prepared and wiihed to file the
followingadditional specifications :

i The People of the State of California, plaintiff*,
vs. A. H. Chapman, 1. 11. Neff, W. F. McXutt and
George W. Schell. defendants.

: Now come the People cf the'Sttte of California,
by the Attorney General, anil, leave of the Court
being first bad, file the followingadditional specifi-
cations in said case, as amendment to the charge
and specifications heretofore filed, to wit:

Specification 21— That said Directors included
In their report for the fiscal year eroding tat30, 1550, as total expenditures for said fiscal year,
the sum of $168,285 ts tar the months of July,
August, September, October, November an.l De-cember, ISft, and January and February, lsaO ;
whereas in truth and fact rore was onlyexpanded
and only could hive b.*en ;r ,|„.rlv charged on ac-
count of expenditures for said fiscal year the- sum of•?154,6a3 S3. f...:

| Specification 22—That the total expenditures asshown by the annual report fir the month* ofMarch, April,May and June of tbo fiscal year end-ingJune 30, ISSO, was as slated in said report, the
sum of J>7,ls*_' 25; whereas, in' troth and fact the
actual amount of money received ami liabilitiescreated was more than $100,000, making a difference
of $15,000 unaccounted for.

(Signed) E. C. MARSHALL,
Attorney-General.

GEO. FLOURNOY, of Counsel.
Counsel for the Directors then asked for a

continuance, to all *w time to consider the
additional specifications acd to determine
what course to pursue, acd also to answer
the additional specifications.

Counsel for the people contended that the
additional specifications were based on the
official reports of the Directors, and ought
not to require much time for an investiga-
tion.

'
2 -\u25a0\u25a0..:\u25a0.. *;.\u25a0\u25a0

After some discussion between connect as
j to what was embraced in the new speci-

\u25a0 fications, itwas agreed to take a recess until
Inext Tuesday at 10 o'clock. This was so or-
dered by the Court.

PETITIOS FOB A WRIT oe PROHIBITION.
After the adjournment of the Executive

Commission yesterday, an application was
made to Judge McFirland of the Superior
Court to issue a writ of prohibiten against
the Governor sitting in the case. Judge He- r
Farland was not convinced that he had the
right to issue a writ of absolute prohibition
against the Executive without notioe being

'
eerved, and suggested to the applicants to
notify the Governor of the application and
give him an opportunity to appear inCourt :
before the writ issued. Counsel did not wish
to give notice and argue the matter, and \u25a0

asked that the application for ths writbe de-
nied, which was done by the Court.
iOn Monday thn Supreme Court willbe pc-

'
titioasd to isitie the writof prohibition.

CONDENSED TELEGRAMS.

Flashes of Kew3 from all Parts or the
World.

Threa suicides bave occurred inNow York
the last three days. pP.-'-'-r.

The Fostmaater-General has selected a
metallic-red color for the new two-cent post-
age stamp.

The number of deaths reported in New
York yesterday was 113, against 97 Wednes-
day, 00 on Taesday, and Mon Monday,

The depot sofa at Waukefield, Neb., on
the Omaha and St. Paul Railroad, was blown
up Wednesday night, and robbed of about
§300.

AtWilmington, Del., yesterday, the United
States double-turreted monitor Amphitrite
was successfully launched, amid great en-
thusiasm.

The schooner Charles P. SinnicksoD, from
New York for Charleston, is believed to have
foundered at sea. The Captain, his wife and
seven men probably perished.

Suleiman Daound and Mahmond Sanai,
accused of setting fire to Alexandria at the
time of the British bombardment, have been
found guilty and sentenced to death.

Irving Dner, who has been detected in
stealing from fellow-membera of the Sttiten
Island Cricket ard Biseball Clubs, is the
grand-nephew of Washington Irving.

AtAs-rot. England, yesterday, the Rons
Memorial"'ssi.tTr'a were won by Chisaelhnrst,
Limestone second, K. Jardine's four-year-old
colt third. Lorillard's Sachem also ran. -

The German stammer Claudius, which left
New York May 19th for Stockholm, ina
collision off Tyneinoath was badly damaged,
and was run on the beach, where she was
Buck.

Among the passengers who arrived at
New York yesterday by the steamer Finance, .
from Rio de Janeiro, was Simon Valentieri,
Bishop of Paleopolis and Vicar Apostolic of
Koran, China.

Indian Agent Willcox thinks prompt action
should be taken withall Indians who return
to the reservation, so that they should know
and feel that the reservation was not a safe
retreat for murderers, -v*

The race for the St. James Palace stakes in
England yesterday fir three-year-olds, was
won by Lord Falmouth's Galliard, Princs
Sallyk off'a Padlock second, J. R. Keone's
Potosi third. No other starters.

Dr." Collins, of Minneapolis, visited the
Navy Department Wednesday in the capac-
ity of administrator on the estate of his
brother, Jerome Collins, natural-

of administrator on the estate of hia
her, the late Jerome C. Collins, natural-

ist of the Jeannette Arctic expedition,
White Wolf, Bi? Bow and Sun Bear, re-

presenting the Kiowa and Comanche tribes,
of Indian Territory, had a conference with
the Secretary of the Interior Wednesday re-
specting the boundaries of their reservation.

The Treasury Department is informed of
the arrival at San Francisco of a large cargo
of tea consigned to merchants in Chicago,
and haa directed that somples be forwarded
to New York for inspection befoi a the tea is
delivered. -;*-'-."\u25a0..'-";".;

Captain John P. Walker, of the Third
Cavalry, recently Crurt-msjlialed and cen-
sured, has Iff:Fort Apache without leave,
and ia wandering about New Mexico. He
willba arrested and examined by a medical
Board as to his sanity.

Sixteen striking coil miners, wbocrn striking co.1 miners, who inter-
fered with the workingof the new menat the
mine near Pinckneyville, ill., were arrested
Wednesday on warrants sworn out by the
owners of the mine, and fourteen werelodged
in j-ail indefault of bail.

The cook shanty of Smith 4 Adams, driv-
ing logs on Cedar river, Michigan, was burned
Monday aftertoon. The cook, WilliamL-.n-
--ahan, of Williamsport, Pa., and an Irish
boy named Sullivan, ooly six weeks in this
country, were burned to a crisp.

WilliamB.Aster has signed contracts with
Cramp &Son, ship bailders of Philadelphia,,p <t Son, Bhip builders of Philadelphia,
for the construction of a new iron steam
yaoht, which is to excel inspeed and magnifi-
cence acythirg yet set afloat, not excepting
Jay Gould's famous floating palace Atlanta.

Seven hundred south of Omaha bate
been bought by C. K.Sbsller for SIIS^OW.
He ia understood to be acting for an English
cattle growing syndicate, which proposes to
erect there immense slaught'r ..us**.-;, and
make other improvements to the amount of
5750.000.

(Antral and Mr*.Fremont have .ait-Toed
to New York to reside, and are livips- inone
of the beautiful flits owned by a.married
daughter, on Fifty-ninth street, !ievanth
avenue, overlooking Central Park. Mrs.
Fiemont is inexcellent health, at \u0084..-,«* a'-.out
agreat deal.

Acablegram from London sa- # :The rebel
chi«f Ghpowo hut again surprised the villages
of Vllt-m,whoa*King,Pah Ticker, is under
the Britishprotection, and barred and plun-
dered many of th%m, taking, life and prop-
erty indiscriminately and tar—teg many of
tl.; natives at the stake. "-". *

The trath of the story --.joitAthe poisoning,
by the Zaviociblas in DoMJa of a number tb'
Persona obnoxious to th'.ori ia much contest t-i,

Frta+iaa't Journal, of "XsuJ-lio, denies '&>&
there is any foundation /or it. while tea
Ceiiiral Arte? corre»iti_d«at at Dublin rjtfa-
sarta the correctness at the story.

Tbs American Lfe-iical Aasocia_*a in
Cleveland yesterday adopted a res-latvia to
petition tbe Stats -le-julatur" to taMrfc mere.stringent laws Bfcjaroing tha sale of, deadly
jpoisons. 2Are-r-'.utiea was.»Lao i-.icpiwd ad-
|vocating ths eai^blishment of a school for tbe
education of toris-a for the sick-

Articles 'A incorporation mo.hern filedat
Omaha lot the Omaha and Northern Kail-
way,to ran from Omaha to tbo tsrth line of
Cedar c*i__t-r, o oposite Yt^ktiio,inDakota,
a -Mutt*ri 199 miles, atjt- a brace* of SO
miles 7ia)r.ic? cort-waul though Di-jge and
|Colfax, cGUitie a -to

-
-*.oa, la Bt?^tcn

cora*yPri \u25a0-\u25a0.\u25a0:\u25a0.,\u25a0

I*. T-9Cfcic^o Farmer*' Beriete, eorjdecaing
its \u25a0 ek'- reports from one tbona towc-
IAlps i-o the NiirUwost and l»«..it, findiIno improvement to report in stater wheat.
jItis heading sat short.18p*;n>; wheat sbowa
Ian improvement. :Oats are. backward, but all
Iright.;, Cora is coming v?jry slowly, and re.
tilaabt^ *rgsstcral.

"'
mUtgS____W___SßS_l

A SCIENTIFIC DISCOVERY.

A Star and Kost Important theory on One
of the Host Vital Questions

of tne Day.
;' * * -

iIfanyone had informed Queen ElizabethI
of the Host

that aha have been

of the Day.

if anyone bad informed (irieen Elizabethher pal -Sliest days that ahe could have beenseated inher palace iaLondon and conversedwith Sir alter Raleigh in his North Caro-lina home, receiving a reply fromhim withinan hours time, she would have declared ittobe a miracle. And yet, had they livedin the
present day, this apparent miracle would
most readily have been witnessed, aod notseam

readily have
orunnatural. The truth;m at all strange orunnatural. The truthis, new principles are coming into existence,

ana the operatic t-.* of many lawsunknown in
the past is becoming fullyunderstood in the
present. Inno way does this fact corns morefont.

Ivno
mind than in the care andibly to the mind than in the care and

treatment of the human body. Millions of
people have died inpast ages fromseme insig-
nificaot or easily controlled cause which is
thoroughly understood now and readily han-dled. Consumption daring the entire past
has been conaideredd an incurable disease.
Andyet itis demonstrated tbat ithas been
and can be cured, even sf.er it had a long
run. Dr.Felix Oswald has just contributeda notable article on tbi* subject to the Popu-
lar Science Monthly. He regards consump-
tion as pulmonary scrofula. The impurities
of the blood produce a constant irritationin
the lungs, thus destroying their delicate tis-
sues and causing death. Lis theory shows
conclusively that consumption la a blood dis-
ease. It has its origin primarily in a de-
ranged condition of the kidneys or liver, the
only two organs of the body, aside from thelungs, that purify the blood. When the kid-
neys orliver are diseased they are in a sore
or lacerated state whichcommunicates poison
to every ounce of blood that passes through
them. This po_o*ioua blood circulates
through the system and comes to the lungs,
where the poison Ib deposited, causing de-
composition in the finelyformed cells of the
lungs. Any diseased part of the body has
contaminating power, . and yet the blood,
which Is the lifeof the system, is brought
into direct contact with these poisoned organs,
thus carrying contagion to all parts of the
body. Bishop Jesaa T. Peck, 1).D.. I.I..1),
whose death hag been so recently regretted,
is reported to have died of pneumonia, which
medical authorities affirm indicate) a diseased
condition of the kidneys. Itis well known,
moreover, that for eoveral years he had been
the victim of severe kidney trouble, ami the
pneumonia which finally terminated his life
was only the last result cf the previous blood
poisoning. The deadly matter which is left
in the lungs by the impure bloodclogs up and
finally chokes the patient. When this is ac-
complished rapidly it is called pneumonia
or quick consumption ; when slowly, con-
sumption ;but in any event it is the result
of impure blood, caused by diseased kidneys
%_<\ liver.

These are facta of science, and vouched for
byall the leading physicians of the day. They
show tho desirability

—
nay, the necessity

—
of

keeping these most important organs in per-
fect condition, not only to insure health, but
also to eßoapo doath. It haa been fully
shown, to the satisfaction of pearly every
unprejudiced mind, that Warner's Safe Kid-
ney and LiverCure is the only known remedy
that can cure and keep in health th« great
blood-purifying organs Of the body. Itacts
directly upon these members, healing all
ulcers which may have formed in Ihem and
placing them ina condition to purify and not
poiaon tha blood. This is no idle statement
nor false theory. Mr.W. C. Beach, i.reman
of the Buffalo, N..Y„Kubber Type Foun-
dry, was given up to die by both physicians
and friends. For four years he had a terrible
cough, accompanied ,by night sweats, chills,
and all the well-known symptoms. He spent
a season Sooth and' found no relief. He
says:

"
Ifinally concluded to try Warner's

Safe Cure, and in three months Igained
twenty pounds, recovered mylost energy, and
my health was fullyrestored." The Hitcould
be prolonged indefinitely, but enough has
been said to prove to every sufferer from
pulmonic trouble that there isno reason tobo
disoouraged in the least, and that health can
be restored.

PASSENGER LISTS.

Omaha, June 7;h.—Left hAi to-day, to
arrive in Sacra) .Tuna lltli: Mrs. }..
C. Alvowl,Rutlacd, "V t; D. 8. Carpenter,
wife and daughter, llni.eevilie, Pa.; Mr*.
Frank Smith, New York; It. Black, C.
Brausen, C. Wooater, A. Sing, AhHone,
San Francisco ; Edwin H.RLely and wife,
Utica, N. V.; Mrs. Lombard, Philip Lom-
bard, Metchaa, N. V.; Mi's M. J. Green-
well, England ; Hamilton You Leaven-
worth.

Nirety-four through emigrants lefton last
night's emigrant train, to arrive in Sacra-
mento June 11th.

Cabur, June 7lh.—Paused hare to-day,
to arrive in Sacramento to-morrow :W. Pol-
lard. Victoria, B.C; Mrs. J. F. Curtis, Col-orado; Miss J. K. Cameron, Denver, Col.;
Mrs. McArian, Washington, D. C; L. S'ne,
Boston, Mass.; Mrs. C. T. Gibson, Miss H.
Henderson, Mr*>. ('.H.Henderson, Halifax;
H. T. Blackwood. Miss L. S. Blackwood,
Wm. B'ackwood and wife, San Francisco;
Judge S. I*. Field, Mrs. Field, Washington,
D. C.;H. H.Curtis, wifeand son, Colorado ;
D. W. Gsrdon, Canada ;C. A. Tnttle, San
Francisco ;Mrs. L. Myer, New York;W.
Weldings, wife and child, San Francisco ;
W. J. 8.-ockaw, Salt Lake ;P. T. Briffstook,
W.H.Biigetock, England ;C. J. Handmaon,
San Francisco; W.W.Bplvin, Danville,Vs.;
P. J. Creightcn, New York;Wm. Sioger,
Jr., Marysville, Cal ;G.W. Maonw, Canada;
D. Tomey, Omaha ;J. Ssz'o. England ;L.
M.Holmes, Missouri ;Win Thomas Patton,
Pueblo, Col.; Chi*.Lafever, Peter Johnson,
Ogden; Wm. Smiley, Deeth, Vara.} James
Mathereon, Illinois; S. Soberer, New York;
Miss Jarkeley, England ;Win. 11. Smith,
Elko, Nov.; 113 emu-rant passengers, Includ-
ing 83 males, to i.nive in Sacramento June
!'.b.

Newiiall, June 7th.—Passed here today,
to arrive in San Francisco to-morrow :J. W,
Shafford, wife and child, Portland ; MetitonVillareal, F. J. Gonzales*.. Monterey, Mi::.;
Miss Benedict, San Francisco ;Mrs. Tomlin-
bod, Humboldt ;J. H. Griffithac*l wife,Los
Angeles ; A. W. Jackson, Berkeley ; Mrs.
Wm. Brown and two children, Mrs. H.N.
Hogan, San Bernardino Mrs. K. A.Morton
and child, Los Angel's Geo. T. Knox,San
Francisco ; K. M. Day and wife,Los An-
gelas ; A. Wahlatead, St. Louis; C. H.
Sitnpkins, W. J. Broderick, San Francisco ;
]'-. V. Porter, Los Angtles ;R. F. I'eo-kham,
Ssn Jose ;Jos. Browa and one prisoner, loan
Bornardlno; Deputy Sheriff Huber and one
prisoner, Lns Angeles ;W. J. Richards, Vir-
ginia City, Nev.;K. L. Play fair, Colorado.- —————

-arm- »--\u2666-.
——-——-

SAN FRANCISCO ITEMS.
Joseph Heaiy,.a notorious burglar, baa

been captured.
The Board ciEducation, Tuesday night,

decided to extend the system of evening
schools. ,

Frank < <• garotte, an Italian,, was killed
Wednesday Oy the accidental discharge of
a pistol.

The"Spina; Valley Water Company is
assessed for its personal proparty this year
f2.132.Cq*

The icited States Grand .Jary has
ignored the bill against t«.:;.ea Harkir.a,
charj-oi withsmuggling.

Hs-tvy Denio, a helper at the Black Ma*
Rol-ag Mill,lost his life there Wednesday
by i.iio fallof a trip-har,-..rier.
.litikloouand ioinnie will wrestle on the
1th instant. The New Yorker also chal-
!a_ges Parrel! foramixedmatch and Harry
jiajnard for a glove fight.
| John Corcoran was instantly killed,and
'John Giloonian

'
and Andrew.Kirkpatriok

severely injured Wednesday night, by fall-
;ing down an embankment :at the I'otreriJ.

The Superior Court has decided against
the Central . Pacific . Railroad in a suit'
brought by; the city and county of San
Francisco to recover taxes on tbe steamers
Thoroaghf are and Transit.

county of San
isco to recover taxes on the steamers
aghfare and Transit.

A. J. Mayer, Superintendent of the
Safety NitroPowder IWorks, states on bis
honor that tbe explosion Wednesday at So-
brants was caused by one tab of glycerine
placed inthe snn last fallto test its quali-
ties under all changes of temperature. Ita
txplr-islon was expected at some time. No
MM was hurt, and the damage was $1 25,
the value of the tub.

,':'.\u25a0 a a :_'':

'Tke dancing- jack at present occupying
the gubernatorial chair of Massachusetts,
like the figure of the devilin Punchinello, :

has succeeded in riveting upoa himself and
his antics the paz. of a continent of look-
ers-on.—[Springfield Union.

a a
—

< The Vatican willthank Great Britain for
protecting ithe Catholic missionaries in tha
|3osdM.'*«B|Bß*ypHraMßßMMßßWffl


