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THE INVESTIGATION.

THE GOVERNOR DECIDES THAT

HE
HAS JURISDICTION.
Closing Argument of Counsel—Ths De.

cislon—Additional Zpecifications Flled
—Adjourned until Tuesday.

The full text of the renly of Colonel Flour-
ooy to the argument of Mr. Sears on the
plea to the jurisdiction and the demurrer to
the charges against the State Prison Direct-
ors, before the Executive Commission, is as
follows :

ARGUMENT OF HON. GEORGE T. FLOURNOY.

Mr.Floarncy.-My argumeat in regard to the
Masgna Charta bad no reference to that at

all. I am much obliged to conpsel for re-
ferring to the Texas case. I argusd that
myseif. I am glad he has called my atten.

tion to it, Here is what the Court ssid, and
it is zood law :

**In our epinion, how the sounder
sonclusion is, that where there is a grant of
power io the Conssitution to a department of
‘overnment, a8 to a constitutional or statn-
tory cfficer, or tribuaal, without defining the
manner and form on or by which it is to be

1

exercised and carried into ¢ffact, the Legisls-
ture may

zitimately

prescrite rezeonable
rules by which this may be donme, And |
though such power msy be taken away
by the Legisiature, al fail or
- ials provide for the
efficiert use and exercise of the power, the

department, <fficer, or tribunal to whom it is
delegated might possibly act in accordanea
with its own discretion, yet when tha Legi
lature has made reasonable and appropriats
provisions for its proper exercise, it should
and 1 be exercised in conformity with such
provisions,”

Now their position is that tha Act of
has taken away the power from thia (
The I.egislature had no power to
away,
the decision.
this case,

1880

take it

It is the correct doctrine, as statedin
This is exactly our position in

Not that it can take away the
t the Constitation confers upon the
f the

fixecative; not that the Executive
State can abandon his constitutional
becanse vo Court can, by agreement o
sal, ¢t of the Lagialature,
ther v, take the jurisdiction whict
Constitntion confers upon the E
They talk abont going before Ju
land,
bhave too much respect for the
Courts of this State to imagine ti

or by

7

powers, e can’c|
power,

ture confer that
urts? Why, the
) n that a Court is to ¢
hear 100y upon a
which it cannot enter a decrea,
that & lawyer can boldly con

end that

after
tha Constitution of thiaState iays the Covaraor
shall have the power to do this thing, that the
Legislature can by agresment or stipulation

intrusé it to tho hands of the Saugperior
Court, or any other tribunal, Even if the
Fixecutive is willing, can a lawyer say that
the Executive can abandon hisoath of offica to
support the Coanstitution o! the State, for fe r
of the responeibility or avythingof that sort ?
The thicg is iofivitely absurd. The Gov-
ernor shall have the power to hear these
cherges, not the Coarts, Who can change
thi#? The people have said this, It is new
—1 said it was new, but itishere. It iznew,
but it iz a part of the Constitution which the
Gov is sworn to support, sud your
E r i3 eworn to support. It is there, and

we can't avoid it. It says the Governor shail
have the power to removs either of the Di-
recters, When? After an opportunity to
be heard. Where? Who hears it? T szaid
yesierday—and 1 » not mt the

wer to determive inve power
to bear, and the power to hear 3

s wiih it the power to decree ¢

{ in its nature ;

La,
They say the §
Constitution «

?l.-ni\’ v*hkti! E('

enth amen
United St
leprived of the ¢
tion of the law, I den’ preciate th
>f that arg T A | fectly
with the sections quoted from Cooley
says due process of law is an opp
be heard. It certainly wonld not be
process of law to violate the Constitution
and take these people away from before the
Goverpor and carry them before a § i
Court of this State, who could not entertain
it, whether agreed or not agreed. What do
you want me to do? weuld be the response of
the Superior Judge. Counsel say, we want
you to hear the evidence in this caze. With
a jury, perhaps. What are they to do? They
are to say whether thess people are incompe-
tent or not, or have neglected their duty, or
been guilty of misconduct. Where do I gat
the authority to do it ? says the Judge. Tha
Constitution savs the Governor ehall haadle

1aal protec-
force

this branch ot the business. Suppose the
Judge does it, what is the result? The jury

brings in a verdict that they are guilty of
this or that specification. What am [ to do?
says the Judge. Am
take testimony ?
Court?
commissioner to take testimony?
where do I get wy authority’
I report, and when I report, who re:pects
that report, and who is called u; 0 respect
it? There is unothicg in the matter worth
talking about.

The closing argument was made by Hon.

A. L. Hart on behalf of the Directors.
ARGUMENT OF HON. A, L. HART.

Mr, Hart—May it please you Excellency
and your Henor : The discussion of this con-
stitutional provision has cousumed so much
time, that I shall be as brief as possible in
the presentation of three propositions, either
of which I think defeats the power of the
Governor to hear and determine this matter,
And in objecling to the exercise of this power
by the Governor, it is not with a view of
shirking the responsibilitiess that might fol-
low that which ia alleged to be misconduct in
office, but it is only sv attempted assertion of
a right which wa beliave to bs fandamental,
and founded upon the original Magna Char
adopted when the framers of this Constitu.
tion adopled a republican form of govern-
ment,

For the purposes of thisarg
nndertake to prove by refercnce to fo
menta! principles that it w
tion of the framers of the Cons
fer this power upn the Exe
copstruing an iust:ument of this natme
are justifiabls i i : i

. -
o coa-

we
ei-

$
t
8

;.7-'4_ to the
of the legials
side is wi
think, add

tion,

s, tecan
opposition to ali the views of all the atate
men snd jurists who have ever spoken upon
the pature of the American Govercmsnt snd
of the governme several States, The

proposition is, first, that the Governar of this \ i
the power

State, ss the Executive, has
w‘?;; charges agaiost efficials who bave been
”‘p&;ased by him, aud cite the parties to ap-
pear, thus becoming an actor in the pmceed-
ing itsalf—to sit in jadgment upon his sntaz-
opist whom he hss charged with an sct that
is wrong, snd upon renderingjthe juadgment,
to execnte it himself. It is claimed by cone-
sel on the other side that it is compatent for
the State to confer upon a zingle individual
all of the powers of the Government except-
ing the legislative power; and, indeed, judg-
ing from the rules that have beea adopted in
this case, and the srgument made by my
lesrned friend who lsat occupied the jﬂuor.. it
is also competent to confer the legislative
power as well as the executive and judicial

powers upon & siogls individual, And it
msy mDot be out of place for me
te say here that all of the learning,

and traditions, and doctrines of ths party to
which my learned friend belongs, are ic op-

ition to the idea that there msy be organ-
ized within the American Governmeat, or
within the government of any of the States,
s power o far-reaching; » power in a s_mgle
individual which will ecable him to legislats
npon the rights of individuals, to ﬁ’.e. bis
complaint, to eite them to appear, to =it in
jadgment and pass upon_the law -and the
facts, and to execute that judgment when it
has been rendered. Angl. in the cons'ruc-
tion, s& I said before, of this provisicn of the
Copstitation, we msy lock to thst fands-

|
|
|
|
I
|

I a commissioner to |
Is that the province of this |
Am I appointed by law, or am I as |
If I am, |

To whom do I
’

ent I shall |

Andin |

{
mental principle of goverament asserted in / power to interfere.

all the States where thers is a repablican
form of goverameat, in which there is a dis-
tribution of powers, 8o essential to individual
rights under a republican form of govern-
ment. I say we may look to those funda-
mentsl principles in the Government of the
United State, engraited into the Federal
Constitation itself, to ascertain whether or
not the ambiguons language of Articls X,
may be ccnstrued to confer all these powers
upon the Exzcutive,
In speaking upon this sabject, I desire to
say that this limitation which is contained in
the Federal Constitution, which is a priociple
in the goverament of the States of the Union,
that there shall be gnaranteed to the several
States a republican form of goverment, sp-
plies 23 wel! to each individual case as it does
to the entire machinery of government; 8o
if there be any limitation upon the powers of
the State, that limitation must be held to go
throughout all the ramifications of the law.
The provision of this State Constitution is
that the Governor shall have the pswer to
remove either of ths Directors for miscon-
duct, incompetency or neglect of duty, after
an opportunity to be heard upoa written
charges, Now 1 say, first, if this were be-
fors a Court, that Court would never con-
strus thia Con n in such a manner as
to placs upon tt ra of the Counstitution
and the peopls o this instance, to
violate the J

ment; t
tive the powe
judgmen®, to bac
charges, to

en rendere
would counstru

igment
f; I say they never
to do that, becsuss it would

be in oppoeition to those fucdamental
T B R : .

principles whieca I havs just named to
vour Honore., Where a provision of the

contains lapguage ambignous
where it contains language
which in itself cannot be construed to be a
positive and direct conferring of the power,
Courtas and officers authorized to construe the
Counstitution will always construs it in such
manner as to make it conform to settled prin-
ciples and settled rules of procedure. The
provision of this Constitution is such as that
I undertake to say that if the Legislature of
this State in its wisdom had provided that
when the Governor desired to do so he might
file written charges before a Court of compe-
tent jurisdiction ; that the charges should be
heard, and if found to be true, the Governor
should then remove the party from office;
that it could not be said that the law would
be in conflict with avy direct and plain pro-
vision of tha Constitution, for the reason
th while this provision, in terms foo
direct, too plain, too unmistakable to be sus.
ceptible of more than one construction, con-
fers upon the Governor the poywer to remove,
s not say that that removal shall be
hearing before the Governor, Andin
st ion of this provision of the Con-
D curselves where was
3 y the framers of the
ution that parties should bs heard,
have pportuaity to ba heard, we
o the other provigions of the Constitu-
: ourselves, upon

wtion, was judicial

Constitution

3
it de

¢ was intenc

8

an

Avdhenca we refer to that

1tion nferring jadicial
power uprn sejparate departments of the Gov-
ernt that it was the inten-

f the Constitution to g
the pa weard b
aCou t has jurisdic-
tion to determin tters, a tribunal
possessiog t 13t must be exercised
bzfore the nt of the Governor can be

exerci-ed ia the removal of an cfficer. I say
then that this provision of the Constitution is
susceptible of two constructions; but if sus-
ceptible of a siogle construction, then that it
violates the Constitution of the United States,
which guarantees to every State a republican
form of government,

Judge Wallace—Let me interrupt you, to
make a remark. In many cases tha power
exizts to remove without investigation. In
cases where investigation is providad, does
that take away any of the authority?

Mre, Hart—I answer that by ssying that
in those cases the officer is appointed during
the will of the Executive. The Executive
gays to him: *‘I am through with your serv-
and I remove you from cffice,” Your
ynor will remembar that according to the
n law an was an incorporeal
yment, t at this tic i
real heredi
exiantial

joes

o
ofth

that
It

sub-

1 ab law,

is ths
It is

a value,

prop-

and

H 1
lacorporeat

imitgd to the will
b s\‘\\ of th
tive, and t xpires upon the cor Y
of the Exacutiv The terin goes out when
his will directs £ do But
where, by the Cons a man is the pos-
sessor of an office, in j ssion of an cffice,
which by the Constitution has a term
affixed, he has a right of p-operty in that
office for the term, unless by the words of
the Constitution or the laws creating the
office he forfeita his property, or his right to
the possession of it. In this iostance thess
officers are entitled to this office for the term
fixed by the Constitution. But no Governor
is given the power to forfeit this right tc the
se in euch a proceeding as this, Aud your
Honors will notice that the Constitution in
this respect is mandatory, that the Governor
wll remove. That he shall remove for mis-

=y
1l

tha 80,

conduct upon the determiaation of a jndicial
offizer, upon the determination of the law
and the fact. Now I say that if thers is in

this instance, wi
to their the

ch there must be, according
ion in the Exscu.
iy determine the
, and lat the for-

Executive
ntration in

zombir

ments of § * ment
Co i work ou Con

itations, says: ‘' The power of the people to
amend or revise their Cnstitantions is limited
by the Conat n of the ted States in
the followi ariiculsrs: IS must not abol-
ish the republican form nt, eince
such sa Act would be rey iary in its

haracter, aad would cail for and demand in-
ervention on the part of the Government of
he United States,” i

In dstermiving what are the essential qual-
ities for the preservation of a republican form
of government, be says : ** The usual checks
and balances of republican government, in
which consists its chiaf excellence, will be re-
taired. The most important of these are the
sepsrate departments for the exercise of leg-
islative, executive snd judicial power; and
these are to be kept as distinct and separate
as possible, except in so far as the action of
one is mada to constitute arestraint upon the
action of the othsrs, to keep them in proper
bounnds, and to prevent hasty and improvi.
U pt gislative action thereis,
check of the Executive, who will
be clothed with a qualified veto

¢
t
1

1 who may refuse to extcate laws

d upcopstitutional; sad second, the

check of the jn who may ancul un.
{ constitntional d punish those con.
earped in enf a.jadicial ac-
ion thers is t , which con.
iste ia the p for the

®o® et

4aps restrict their suthority ;
of refu:ing aid in en-.
which are believed
iction. Upon execu.

ogislature has a power of
onding to that which it ex-
ercisesupon judicial sction ; and the judiciary
may punish executive sgents for any act in
excess of executive suthority. And the Leg-
ative department has sn importsut re-
straiot upon both the executive and the ju-
diciary, io the power of impeachment for iile-
gal or oppressive action, or for any failure to
perform official duty,” ete,

Thus it will be seen that the framers of the
Constitution of the United States recognized
the pecessity, at the time of the organization
of the American Government, for the forma.
tion of a government in which all power
could not be placed in a siagle individual;
recognizad the necessity for s distribution
of the powers smong the several depari-
ments, snd they formed a government pos-
sessing  these wers distributed in
this manner, and denied to the several States
tha right to interfere ia any manper with
that tteory of government uader which the
fathers of the Repuhlic sough? the formation
of the American Usion. Axnd it has beea
with the greatest jealousy ever since the
formation of this country that ils statesmen,
jurists ard legislators have watched the at-
tempts of ore department to evcroach upon
the powers of another. Your Honor will re.
member that in the jodicial history of the
United States during the time of Madison, in
the celebrated case of Marbury sgainst Madi.
son, it was distinetly affirmed by the fu-
preme Court of the United Statea that with
the es:sential and propsr powers of the
Executive the jadiciary bad no right to in-
tarfere, and that within the essen-
tial and proper rowers of the
other departments the Executive had no

urts, aed p+
3

restraint, corresg

So that they had
| tormed the government with three co-ordinats

departments, dividicg the powers of the Fed-
jeral and State Governments between the
different heads in such manper that there
shall be no oppression, so as that no man,
whether he stands at the head of thes execn-
tive, or the judicial, or the legislative depart-
ment, has power to make rules for the trisl
of men, sit in judgment upon thsir cases, and
execute those judgments after they have heen
renderad. It isin opposition to the funda-
mental principles of the government under
which wa liva.

Take Webster on this subject. Cooley, in
his speech on the ** Independenca of the Ju-
diciary,” has forcibly set forth the necessity
of Jeaving with the Courts the power to ea-
force constitutional restrictions, *‘ It cannot
be denied,” says he, *'that one great objact

of written constitutions is to keep
the departmnents of government as
distinct as possible,” And it s

equally trus that there i3 no department
on which i is more nec2ssary to impose ra-
straints t:.an upon the Legislativa. The
tendency « f things is almost always to aug-
ment the 1vwer of that department in its re-
lations to the judiciary. The judiciary is
composed of faw rerzons, and those not such
as mix habitually in the pursaits and objects
ra put en. 'They are

1 be, :xl men, 1
unpleszant duties to parforan
ten liable to be ¢
n their reasons
cannot

helds t

compe

The Lo

zislature

|,
tae

Lis
paolic

pu:se,
{  all

other departments; it applies as well as raises

It fixes tion of
all revenue. Itis a numerous body, and
necessarily carries along with it a great force
of public opivion, Its members are pnblic
nep, in constant contact with one another,
and with their constituents. It would seem
to be plain enough that, without constitu-
tional provisions which shou!d be fixed and
certain, such a depsrtment, ia ca=e of excite-
ment, would be able to eccroach cn the judi-

iz one of the strong reasons why the
jadicial power shonld never be exercised by
the head of a political department, In saying
this I desire to bs understood as meaning no
reflactions—certainly not upon the present
incumbent. And your Honor, who has pre-
sided over a judicial department s0 many
years, whose haic has grown gray while pre-
siding over one of the most important Courts
in this State, will recognize the fact that to
exercise judicial powears requires a trained
judicial mind ; a man must live in a judicial
atmosphere ; he must be far removed from
political inflasnces and political restraints;
and it is for this reason wa say the head, or
any portion, of the Exscutive Department,
being  political in its nature, and
lirg for the exercise of essentially
political powers, should never have the
judicisl power slso conferred uoon it
I believe I may say here, with confidencs,
that if at this time it shonid bs determined
that an Executive officer, the head of the
Executive department, has the power to hear
and determine, to try, condemn, and execute
the mandates of the law upon an individual,
i yuld be the ficst ingtance in the judic
or political history of this country in which
such a8 power has been asserted and main-
tained, Ths very theory upon whi h our
Government was builded requires of our great
men, requires of the Governors of the States,
and of the men who preside over the ja-
dicial departments, that they with jealousy
ghall guard the distribution f powars, as
made by the Constitution; that they
shall keep political influences far outeide
¢f the judicial sanctum; that they shall
bese the rights of men nupon legal
principles, upon law and fact. That
they shall safely guard the hands of the judi-
ciary, appointed by the Executive or elected
by the people om account of their peculiar
fitness for the determination of the rights of
men as between each other. I say, therefore,
that one of the essential elements of a repub-
lican form of government is the distribution
of these powers to the several heads of the
several dapartments of government; and
when it is conceded that any of the powers of
one can ba taken by the p2ople of ths State
and given into the hands of another, the
whole argument is corczded, for one by one
the powers of this Government may be taken
and transferred until all are centralized in
the hands of a single individual, If we may
take the judicial po>wer to determine the
rights of my clienés ia this ease and give it to
the Executive, why not give him further
judicial powers. It caunnot be denied
that the very nature of the procsediags here
is the exercise of judicial powers; is the
undertaking te determine facts and to pass
the judgment of the law after that determina-
tion. In addition to thie, and without pur-
suing this subject further, because it strikes
me as being a self-evident propositioa to all
who have studied the political naturs aad
history of the Government of this State, and
of tha United States, I desire to resssart the
proposition made by my learned asssciate
who last addressad this tribuasal. 1§ was
said by him, ard corcectly, I think, that this
clanse, if it coafers judicisl powers upon ths
Goverpor, is in corflict with tha fourteenth
amendmens of the United States Constitu-

tion. Ycur Honor’s reading will tell yon
that there has been much learniag
expanded wupon that particular pro-
vision of the Constitution as en-
grafted into the fifth amendment and

subsequently into the fourteenth amendment,
which provides that no man shall be deprived
of life, liberty or property without due pro-
cess of law. I hava already eaid enough
upon the nature of an offica to demonatrate
to a judicial mind that an cffice is property.
[+ may be sued for and recovered. The title
to it is limited to the term fixad by law cr
the Constitution. Auvd whether or not the
takicg of propsrty from anindividual by this
tribunal would amount to the taking of
property without due precass of law, is de-
termined by the decision of the Supreme
Court of the United States beyond questiorn.
I do rof concede the definition of ** due pro-
cess of law 7 sastated by the learned gentle-
man who represents the prosecution. Due
process of law has been defined by the
Uaited States Suprems Court in the case of
Murray’s L.ossess vs. The Hoboken Land and
Improvement Company: ;

“¢ By due process of law,’ as used in the
Constitution, is simply meant such geanersl
legal forms and course of proceedings as were
knowa either to the common law, or as were
generaily recognized in this country at the
time of the adoption of the Constitution,

“The words, ‘dae procass of law,” were

undonbtedly intended to convay the
same meaning as the words, ‘ by the
l]aw of the land,’ in Magns Charta.

Lord Coke, in his commentary on those
words (2 Just, 50), says they mean due pro-
cess of law, The Constitution, which had
been adopted by the second Stats before the
formation of the Fedsral Coastitutioa, fol-
lowing the language of the Great Charter
more closely, generally contained the words,
* but by the judgment of his peers, or the law
of the land.’ The Ordinance of Congress of
July 13, 1787, for the government of tha ter-

i

i
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|
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ritory of the Uanited States northwest of the
river Ohin, nied the same words.”

In order, thersfore, for us to ascertain
whether or not this special proceeding,
spacial method adopted for the det
tion of the rights of property, this &
tribune attempted, we may say, to be created
by the Coanstitution of €Californis, is 8 com-
pliaces with the reqnirements of the four-
teenth amendment, it is bnt cemary to
szarch the books to ascartain whether or not |
in the United States or in E.gland, by the |
common law, thia method of preceeding, this |
manner of determinicg individaal rights, was |
recognized and generally followed. It has
been said by couneel on the other sids that
this is a proceeding new in its ratura. I3
could not be deniad that in the trial of the
rights of property and all personal rights,
where they were pot to be determined in
Courts of equity, the right of trial by jury

was guaranteed by Mosgna Charts, and
bas since been guarantesd by the
Courts of the United States, and of
the =several States. I  believe that

the rule was that a persoa should be tried by
a jury of his peers according to the law of the
land. This was the common law doctrine,
and I chsllenge the learned counsel to find a
single instancs in the history of Eoglish jar-
isprudence where the executive department
waas suthorized to csll a party before him in
s summary proceeding, in which the Execu-
tive himself could file a complaict befora
himself, chargicg a maa with an offense,
pass upon the facis and the law and exccate
tke judgment rendered by himself. I chal-
lenge counsel to find an instance, either be-
fore or afier tke adoption of the fifth and
fourteenth amendments, where the Execative
was empowered to it ss s judicial officer,
and afterwards execute his own jt_xd'gm_ent.
Due process of law involves judicial inves-
tigstion. I say that when the Goveroment
of the United States adopted the fifth and
fourteenth amendments they placei there
a barrier over which State power could not
junp. They placed in front of the State
Governments, sgainst the infringement of in-
dividual rights, a barrier which I do ro’ be-
fieve the Executive will attempt to over-

etep. The rights of individual property and
, individnal liberty are sacred uoder every civ-
ilized Government. They cannot bz taken

law. Ungless this tribunal furnishes due pro-
cess of law it finds itself butting against the
Constitution of the United States; it firds
itself contending with a superior power; it
finds itself exercising powers forbidden by a
higher Jaw which this State is bound to recog-
niza, This special proczeding is not due pro-
cess of law, Due process of law,as used in tha
Constitution, simply means such general,legal
forms and course of proceedings as weraknown
either to the common law or as were gener-
ally recognized in this country at th=2 time of
the adoption of the Constitution, Aund ths
question then for us to determine in this
tribunal, in the decision of this case, is about
this : Was there at the time of the adoption
of the Constitution anything which would
have recognizad this as a process by which
the rights cf individuals could bs denied or
taken from themm? And if this be answared
in the negative, by the coastruction univer-
sally given since the Holkoken land case up
to the present time, this provision must fail—
this constitutional provision must fall if ia
eouflick. The words **duz process of law”
were undoubtedly iniended to convey the

same meaning as the words, ‘‘the
law of the land” in Magona Charta,

Lord Coke says they mean “dus process
of law.” And it is a universal rule of construc-
tion by Courts that where a term or a word
is used in & Constitution which, in ths conn-
try where it has been used, has received a
judiciel constructior, it is adopted into the
Constitation with the construction which it
hed previously received. So, I say when ths
fourteenth amendment of the United States
Constitution used the term *‘due process of
law,” it nsed it with the coastruction that
had been given to it before. The Court
in tha case cited of Murray Lessus va, Ho-
boken Liand Company, says: *‘The article
i3 s restraint on the legislative as well as
on the executive and jadicial powers of the
Government, and cannot bs so consirued as
to leave Congress free to make any *due pro-
cess of law’ by its mere will. We must ex.
amine the Constitution itseif to see whether
this process be in conflict with any of its pro-
visions. If not found to be s0, we must look
to those settled usages and modss of proceed-
ing existing in the common and statute laws
of England before the emigration of cur an-
cestors,”’

Now you can examine the comsmon and
statute law of Eogland and you will find
nothing in that country which approaches the
conferring of powers of tHis nature upon an
executive cfficer. And indeed I may sey to
your Honors that had a man stepped into
the Constitutional Conventicn that framed
the Federal Conastitution, and mads a proposi-
tion to coafer upon the President of the
Uaited States the power to thns determine,
and act up>n his own dstermination, he
would probably have been invited to leave
the hall. To have adbpted such ar idea would
have been to have adopted the idea of a
wonarchy, The framers of the Constitution,
in speaking of due process ot law, were look-
ing to the liberiiea of the people, to the prop-
erty rights of the pcople, and they were
undertaking then the establishmeunt of just
rules of procedure in Courts and tribunals
established for that purpses, which should
involve an opportunity to be heard in a
tribunal in waich the pariy might be heard,
a place where he might demand a full hear-
ing, where all the machinery of the law, the
process for contempt for a failure of witnesses
to apswer, wight be availed ¢f, =Why, as the
best illustration to me of the fact that this is
not due process of law is the eet of rpules
adopted by this tribunal. Oae of the rules
is that when a witness becomes contamacions
and refuses to apswer, the whole of his teati-
mony shall be strickea out. -

The Court—Ycu haven't demurred to the
rules.

Mr, Hart—No, gir ; I eimply refer to this
as demonstrating the lack of power, and not
for the purpose of criticising the rule, because
it is the best that could be done. In Judge
Wallace’s Court in Napa, if a witness became
contumacious and refused to answer a ques-
tion, he would be consigned to a cell in the
jail. By doing this Judge Wallacs would be
recognizing the fundamental rights of every
individual charged with either a civil or
criminal offense—that of being coafronted by
hiz witneszes and having fall scops in the
croas-examination of the witnesses, Now the
very best witness that wa may produce here,
not being uunder our control, may become
contumacious, This Court will strike out
his testimony, and the result will be the loss
of the teztimony to n3. A tribunzl exercising
such powers is not a competent Court,

1 have here a case on that subjact, the
“Bank of Tennessee vs, Cooper, 24th
American Decisions, page 524,” which is
clear upoa tkis question, *‘Apply these
principles to the caze before the Court. A
particular description of the debtors of the
bauk of the Sia‘e are assumed to be in de-
fanlt and to have incurred liabilities to the
bauk, Thre right of action has already ac-
cruzd, and the Courts of common law have
clearly exclusive jurisdicticn, Here the de-
fendants would bave been entitled to a trisl
by jary and to au appeal to tha Sopreme
Coart. Ia this state of the case the Legisla-
ture passed tbe Act under consideration,
giving to this Court the jurisdiction of those
particular causes only ; direct the mode of
trial to be acco-ding to the principles of a
Court of equity (wuich iz witheut jury), and
declare that there should be no appeal, at
the same time the law, as it regards all

I

away in this country without due precess. of !

self-execaticg when it merely indicates prin-
ciples without laying down rules by which
those principles may be given the force of
law. Thus, a Constitution may very clearly
reqaire county and town government ; but if
it fails to indicate its range, and to provide
propsr machinery, it is not in this particular
self-executing, and legislation is essential.
Rights in such & case may lie dormant until
statutes shall provide for them, though in =o
far as any distinet provision is made which
by iteelf is capable of enforcement, it is law,
and all supplementary legislation must be in
harmeny with it.”

The decision read by the learned counss}on
the other eide is certainly a correct exposition
of the law, in so far as the Judge kept him-
self within the point then under discassion,
But when the Judge undertook to say that a
provision of the Constitution, which in
itself did not contain the machinery to en-
force it, might be pnt into operation by rulcs
adopted by the tribunal upon which it at-
tempted to confer power, he asserted a prin-
ciple which finds no eapport anywhere.
When it is required or desired that the ma.
chinery shall be providad for the enforcement
of a provision in the Constitution, it is not
ithia the power of the judicial and execu-
tive and administrative officers to legislate
in order to enforce tha right which the Con-
stitution bas intended sball be enforced and
guaranteed. And this will bs fourd clearly
lasid down by the Sapreme Court of the
United States, in the 96:h volume, whers
that Court ucdartakes the construction
of the fifieenth amendment to the Cog-
stitutim of the United S:ates. There the
Court says that the fiftesnth amendment
is not a self-executing provisior, and may
lie dormant until the legislative power has
been induced to act for the purpoze of put-
ting it in forca,

Cooley farther says in that part of his
work, epeaking of this subject - *‘Bu? sl-
thouzh none of the provisions of a Consiita-
tion are to be looked upon as immaterial or
merely advisory, there are some which, from
the nature of the case, are as incapable of
compulsory enforcement &s are directory pro-
visions in general. Tna reason is that, while
the purpose may be ts establish rights or to
impos2 duties, they do not in and of them-
selves constitute a sufficient rule by means of
which such right may be pro*ected or such
duly enforced. In euch casss, before the con-
stitutional provision can be mads effectunal,
enpplemental legislation must be bad; and
the provision may be in its natare mandatory
to the Liegielature to enact the needful legis-
lation, though back of it there lies no au-
thority to enferce the command,”

Now, a8 demonsirated that this provision
of our Constitution was no% understood by
the coanstitution-makers to bz self-executing,
but to require legislation to enforce it, in
in the same article, following this provision,
thay adopt Section 5, which ssys that the
Legislature shall pass such laws as may be
necessary to carry into effect the providions
of this article.

Now. I ask your Hozors, for one moment
laying aside the fact that the legislative
power is exclusively given to the Legisla.
ture, docs not this very provision of the
Constitution coufer wpon the Legislature,
and not upon this tribunal, the power to
enact the necessary legislation to put i inte
force? Mhe Constitution first creates a power,
with no machinery for its exercise ; it hardly

indicstes where that power shall rest. I:
provides for the issuance of no sub-
penas, It gives thia Court no power

to punish for contempt or to producs wit-
nesses beforeit, 1t gives this Court nona of
the powers that from time immemorial have
besn exercised by tribunals having jadicial
powers. It then provides that if there be
any legislation necessary to put this provision
into force, the Legislature shall pass it.
There was no intent on the part of the fram-
ers of the Constitution that this matter
should be left in doubt, but this power was
given the Legislature to make it plain, Now,
your Honors, upon either of these three
points this attempted investigation must fall
to the grcund. Ia making this objection to
the jurisdiction of this tribunal, I wish agiia
to assure this Court or this tribural (I don’s
koow that I zhould eall it a Court)—but I
must reassure this tribunsl, and all who may
be concerned in ths welfare of the officers
whose rights are to ba tri-d here, that we are
ros making it upoa any technical ground.
Why, to sdmit the right to esercise the
powers which are alfempied ia this case,
as applied to the geuneral rights
individua’s in this Goverament, wounid reanlt
in revolution by the paople; it wonld resuis
in & despotism ; and when it wonld be souzht
either by the judiciary or by the executive
departments of this Government to exarcise
il the powers which the peaple, in order to
secure the protcction and pressrvation of
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Constitution, even voted for by the peaple
(3nd sometimas the ; e vote whienaghey
doa't know what they sre votisg

iostruments of this kind); when it was fouad

that in the exsrcize of the powar asserted in
th2 C,nstitution than an individaal exerci.-
ing the powers of oce of the departments,
sought to exercise the powera of another, it
would prodnce revolution; the peopls wonld
not stand it at all. We stand here to-
day, not for the purpose of iwaking technical
objections, but we ask for the law of the
land. We came here acking that the

others, remainicg urchanged,
““ This law coly acts upon individnajcases, |
and is the same in principle as if the law had |
been passed in favor of scice one merchans, |
enabling him, by the method therein pre- |
scribed, to take judgment againet his debtors !
wirhout the right of appeal, Tse interest
which the pezople have in the bavk is a suf-
ficiant reason why tha Legislature shoald
feel a deep solicituda to secure itz funds, bus
is no reason why they should overstep the
limite of legislative suthority to effecs this
ead. Nor isit any reason why the Cour
should enforce am Ack, pased without suf-
ficient deliberation, which infrinzes, as we
believe, the Constitution. Two important
privileges—the trial by jury, and the right of
appeal—are by this Act taken away in these
special cases, while every other member of
the community, haviog iccurred similar lia-
bilities, erjoys them.

“T'ie fact that the persens embraced in this
Act form a class of the debtors to the bank,
tends no more to give it the character of a
general law than if the Act had operated cn
one individual debtor only, whose case might
have some peculiarity, distinguishing it from
that of all other debtors. Other banka, and
many merchauts, and many other members
of the community, have contracts similar to
the one set out in this bill, Ia order to have
avoided the force of the objection to this
Act, it should have operated equaliy on all
theze ; and, bezanse it has not done so, it is
no: the law of the land.”

These opinions were rendered by the
Jadges, and they all held to the general doc-
trine that you cannot create a special tribunal
for the trial of the rights of individuals, So,
under the Constitution of the United States,
requiring that every man shall be eatitled to
the equal protection of the law, and that ro
man shall be deprived of life, liberty, or
property without due process of law, com-
bined with common law principles, require |
the existence of a compstert tribunal, pos- |
sessed of full powers, sud also require that|
these laws passed by the ILegislature, or by !
the Constitution making people, shall have an |
uniform operation, and shall protect the |
rights of all individasls aliks, {
‘Oze other matter 1 wish to refer to, and
that is thas this provision of the Conatitution
iz not self->xecating. e best evidence that |
it iz not seli-executing iz that this tribunsl

has already found it necezsary to legislate

rules for itaelf, Taiz tribunal has confessed

to the opiuioa that there ia no provision in

ths law providing suffizient mzchingry L:) put

thiz provision into operation. Now, if we

ara to srzue this case upon the theory a.sserte_d

by the other side, that it is intended in thia

instance that the Governor shali exercise

judicial powers, the Governor hss no jadicial

powers, Hacannot go back to the common

law to ascarisinc how Executives exercised
judicial powers, There sre no precedents to
guide him, either in England or America;
whereas, sometimes when Courts exercise
powers, they may go to eimilar Courts in

similar proceedings sed pursae remedies given

to them common law. Now, conceding
that this is a Court, it is not s Court of gen-
eral jurisdiction; it is s Court of
special and limited jurisdictior, and
ic the exercise of powers it must

go to the law that created it. A Jastice of
the Peace cannot go to the rules of Chancery
or the rules of common law for the purpose
of fiading means by which to exercise statu-
tory power. And a Court composed by the
Governor has no common law powers; but
with and hmtedﬁ)f’nrudmhouhm in &l‘u can
find no precedent to jus i exser-
cize of any powers which are not named in
the instrument which crsated the fribunal
Thersfore ycu mnst look to the provisions of
this Constitution, oot only for the power it-
salf, but for the mathod of ita exsrcise, and
that method is wanting.

Cooley, in his work, speaking on_thiz sub-
ject, says: ** A constitutional provision may
be said to be self-executing if it supplies a
sufficient rule by means of which the right
given may ba enjoyed and

shield of the Constitution shall be placed
sround ns, so that we may stand behiad it as
a protector of our rights, as it is the protector
of the rights «f all individuals, We ask that
w2 may be tried according to tha course of
the law of the land; that we shall not be
subjected to a trial; that we shall not be the
means of makiog a precedent which in my
jadzment is dangerous to the Government,

Thess are the obj:ctions and the reasons
that we urge. We maks the ol jactions in all
reriousnese, and we trust when it comes to a
final determination of the case that your
Horors will agree with us and dismiss this
proceeding, and allow it to go whare it be-
longs.

THF. DECISION OF THE GOVERNOR
(fa the plea to the jurisdiction acd on the
demurrer wse read from the bench yesterday
by Judge Wallace, IHe reviewed at some
length the points made by counsel for the
Directors, and denied the plea to ths juris.
diction, and overru'ed ths demurrar.

Embraced ia the decision was some very
severe criticiams on some remarks made by
Me. Hart dariog his argament before the
Commission. Befcre adjournment yesterday
Mz, Hart addreszed the Commi-sion in regard
to the criticiam, stating that a wrong con-
struction had been placed on some of his ra.
marks, and the objectionable matter was
ordered strickea from the decision. The de-
cision as modified is given in full,

Tne People of the State of California vs. A. H.
Chapman, J. H. Neff, William F. McNutt and Geo,
W. Schell, State Prison Directors,

The Attorney-Ganeral of the State of Calilornia
filed with the Governor May 10, 1833 a charge
against said Directors of neglect of duty and mis-
conduct, making twenty specifications under the
charge, each distinctly specifying acts of omission
or commission in the opinion of the Attorney-Gen-
eral, of a grave and serious nature.

This proceeding was commenced under the firat
» of the tenth acticle of the Constitution of
State of Califoroia, which reads as follows :
ion 1. There shall be a Board of Prison Di-
rectors, to consist of five persons, to bz appoianted
by the Governor, with the advice and consent of the
Senate, who shall hold office for ten years, except
that the first appointed shill, in such manner as the
Legislature may direct, be 8o classifiers that the ten-
ure of oue person so appointed shall expire at the
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| ecd of each two years during the first ten years, and

vacarcies occurring shall be filled in like mannrer.
Toe appeintee to a vacancy occurring before the « x-
piration of & term shali hold cffice oniy for the un—
expired term of his predec yr. The Govervor
ghall bave power to remove of the Directors
for mi , incompetency or neglect of duty,
alter an opportunity t> be heard upoa written
charges.

The rernor caused to be served a copy of said
charges and specifications upon the defendants,
with a notice to answer said charge and specifica—
tions on or before the 21st of May, 1533 and the
hearing was ¢et for the 4th of June, 1883, Within
the time defendauts, by their counsel, filed a plea
to the jurisdiction of the Governor to hear and de-
termine the questions -involved in said charge and
specifications ; also filed a demurrer raising an
issue of law upn the authority of the Governor to
entertzin consideration of the sub

They also at the same time filed an elaborate ae-
swer intended to put in issue the allegations of said
charge and specifications.

Argument has taken place on behalf of the de-
fendants and the Attorney-General, involving the
legality and propriety of the whole procesding.
This argument has been upon the demurrer and the
plea o the juriediction. The argument has takez a
very wide range, greatly beyand the questiors m-
volved on the asity of she 1 As the
question is new, and the tribunal in the position it
is s % occupy being unknown to the Con-
stitution which was superseded by our preseat or-
ganic law, it was Shought best not to resirict the

nr%mem.
e have givea the guestions involved m the ar-
gament all the examinati ideration that
time andi cpportunily would allow. There are
grave errors involved in the positics assumed by
counsel on this argument. Amongss other grounds
the following sud the mest plausitie are nrged -

First—The Governor bas no power or jurisdiction,
being $he executive, whils the fauctions to be ex-
ercised are judicial.

Sscond - Baing the appointing power, it is incom-
petent for him to creste a vacancy to be filled by
nimself.

Third—The julicial powezr to try such cases is
m in the Svperior Court %f".bc county whera
enses ars supposed to bave taken p!
the sixth article of our Constitution. R

Fourth -The power claume i by the At -Gzn.

>

protected, or the
duty imposed may be enforced ; and i is pot

by orney-
eral under Seg'jon 1, Article X | is defective in bois

of | diff.

property richts and the rights of personal | sec

r on | sufficiently answered in the discussion of the firct

]—it requires legislation to carry it into effect with
all the powers ard incidents of a Court of justice,

Fifth—It it also claimed that s part of the Four-
teenth Amendment to the Constitution of the
United States, which prohibits any State passivg
any law to deprive any person of life, liberty, or
preperty without due process of law, i8 prohibitory
of this proceeding.

Sixth—And as auxiliary to the last point, that an
office is property, and therefore the defendants can-
not be deprived of their office without the ordinary
proceedings in a Court of justice that i3 involved
with power to try and determine other cases.

The first point referred to is answered by Article
IIL of our State Constitation, which reads as fol-
lows:

“Sectior 1, The powers of the Government of
the State of California shall be divided into three
separate departments—the Legislative, Executive
and Judicial—and no person charged with the ex-
ercise of powers properly belonging to one of the
departmeuts sball exercise any fanction appertain-
ing to either of the others, excspt as in this Consti-
tution expressly directed or permitted.”

A judicial function may be as properly exercised
by the executive department or legisiat ve depart-
ment as any other p.wer when it is plainly directed
or permitted by a provision of the Counstitation in
plain and unambiguous terms.

It is admitted that this provisionis not common
in the Constitutions of the different States. But

efficiency. The Governor upon entering upon the
duties of cffice took an oath to support the Constitu-
tion of the State of California, as much the provisien
in question as any other provision of the Constitu-.
tion. The only question that can properly arise in
regard to his duty under the first section of the 10th

article crows out of a construction of the clause,
claimed by the Attoraey-General to contain the
power and impose the duty uporrthe Goveraor. It

is insisted by counsel that the provision wili have
to lie dormant for the reason that the Legislature
has failen to provide machinery to carry itinto exe-
cutron.

1f these reasons are correct the power attempted
to be eonferred cannot be exercised. If they sre
not good there is an obligation and duty enjoined
upon the Governor to discharge the daties therein
set forth. If he should shrink from a performance
of them he would justly be chargeable with mis-
conduct in office. 'lhere is a grave error in the very
foundation work on the purview or magnitude of
the range and purposes of the examination. Sim-
ilar powers in part are constantly exercised by the
Executive of the United States, and.n a!l States of
the Union. Removal from office by the Exeeutive
of the United States or of a State is not new. The !
change made by our Coustitution is ouly new in |
containing a limitation upon Executive removals,
The limitation i3 new. That does not prove either
that it is not beneficial or reagonable.

We will refer back to the two propogitious re-
ferred to under this point. First, the provision is
not s=lf executing. It reads as follows:

“The Governor shall have power to remove either
of the Directors for mieconduet, incompetency or
neglect of duty, after an opportunity to be heard
upon written charges.’

It seems that this provision is plain, unambiguons
and direct. There seems to be no recessity for any I
legisiative action, so far as the power herein con- [
ferred extends. The Legislature has not failed to |
enact a law based upon this very provision.

The Act to define, rezulate and govern the State
Priscos of Califoruia, approved April 15, 188-, con-
tains a section upen this subject  Section 14 reads
as follows: * The Governor shall have the power
to remove either of the Directors for misconduct,
incompetency or neglect of duty, upon proper no.
tice to him or them, accompanied by copies of writ-
ten charges, he or they having an opportunity to ve
heard thereon.”

The magaitude of this whole inquiry does not ex-
ecative in many
or opportunity to hs heard,
the Governor is en

inal case or even a aivil |
1
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titution upon oue of the houses of the L ture,
hat is the Senate, in cases of impeachment. The
Senate is a legisiative body, in this instance, with
judicial powers, and yet no one complaing of the
exercise «f judicial powers by the Senate, because
the provision in the different Constitutions has ex-
isted since the formation of the Government itself.
We have no criticisms apon the exercise of judicial
powers by one branch of the Legisature. Why
should this provision corjenin; a jadicial fanction
upon the Executive, when it is only a limitation
upon power that he has exercised from time imme.
morial, be criticised ? rea
power, but is merely in this instance a lhmitation
upen the absolute right of removal. There are
several modes provided by our system for removal
from office. One is by impeachment. Another is
with regard to a different set of officere, by proceed-
inga instituted and prosecuted in the Superior Court.
A third is the power that is proposed to be exercised
in this case, to wit: inquiry iuto the grounds upon
which a removal is sought and trahful determina-
tion whether cause exists. If it does, the exercise
{ the power is proposed. If it does not, the exer-
cise of the power will be refased.

These three modes differ iu the mode and proced-
ure to be followed. Each is expected to result the
same as the others upon a like determivation of the
existence of cause. The fourth mode is at the
pleasure of the appointing power. Reasons are not
required to be given no: state 1.‘ As regards the
first and second modes, they contain more eluborate
machinery than the third, but there is no other
ference appreciable. In each of these three
modes exuse must be found to exist after an inquiry
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that fact does not deprive it of any of the power or I
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New York for Charleston, is believed to have
foundered at sea.
seven men probably perisbed.

accused of settiog fire to Alexandria at the
time of the British bombardment, have been

| tent, notwithstanding the possibility that his action
{ msy be misconstrued and misrapresented.
The demurrer is overruled and the plea to the
jurisdiction is denied.
(Signed) GEORGE STONEMAXN,
Governor ef the State of Califernia.
ADDITIONAL SPECIFICATIONS.

At the conclusion of the reading of the de-
cision Colonel Flournoy stated that the pros-
ecution had prepared and wished to file the
following additional specifications :

The People of the State of California, plaintif,
v8. A. H. Chapman, J. H. Neff, W. F. McNutt and
George W. Schell, defendants.

Now come the People of the Stite of California,

by the Attorney General, and, leave of the Court
bci;‘.z first had, file the following additional spocifi.
| cations in said case, a3 amendment to the charge
i and specifications herewfore filed, to wit :
. Specification 21—That said Directors included
in their report for the fiscal year ending June
30, 1880, as total expenditures for said fiscal year,
the sum of $168285 46 for the months of Jaly,
August, September, Oetober, November and De-
cember, 1879, and Jauuary snd February, 1850 ;
whereas in trath and fact there was only espsnded
and only could have been properly charged on ac—
count of expenditures for said fiscal year the sum of
$154,603 S3.

Specification 22--That the total expenditures as
shown by the annual report for the months of
:\larclx, April, May and June of the fiscal year end-
| ing June 30, 1880, was ag stated in said report, the
sum of $57,152 ; whereas, iv'truth and fact the
actual amount of movey received and labilities
created was more than £100,000, making a difference
0 unaccounted for.

(Signed) E. C. MARSHALL,
Attorney-General,
GEO. FLOURNOY, of Counsel.

Counsel for the Directors then asked for a
continuance, to allow time to consider the
additional specifieations ard to determine
what course to pursue, ard also to answer
the additional epecifications.

Conusel for the people contended that the
additional specifications were based on the
official reports of the Directors, and ought
not to require much time for an investiga-
tion.

After some discussion between counsel as
to what was embraced in the new speci-
ficatione, it was agreed to take a recess until
next Tuesday at 10 o’clock. This was so or-
dered by the Court.

PETITION FOR A WRI? OF PROHIBITION,

After the adjournment of the Fxecutive
Commission yesterday, an application was
made to Judge McFarland of the Supsrior
Court to issue a writ of prohibition against
the Governor sitting in the case. Judge Mc-
Farland was not convinced that he had the
right to issue a writ of absolute prohibition
against the Execative without notice being
rerved, and snggested to the applicants to
notify the Governor of the application and
give him an opportunity to appear in Court
before the writ issuzd. Counsel did not wish
to give notice and argue the matter, and
asked that the application for tha writ be de-
nied, which was done by the Court.

Oa Moadsy the Supreme Court will be pe-
titionad to iszus the writ of prohibition.

CONDENSED TELEGRAMS,

Flashes of News from all Parts

World.
Threa euicides bave cccurred in New York
the last three days.
The Postmaster-General has selected a
metaliic-red color for the new two-cent post-
age stamp.
The number of desths reported in New
York yesterday was 113, against 97 Wednes-
day, 90 on Taesday, and 30 on Monday.
The depot safa at Waukefield, Neb., on
the Omaha and St. Paul Railroad, was blown
up Wednesday night, and robbed of about

of the

At Wilmington, Del., yesterday, the United

The Captain, his wife and

Suleiman Daound and Mahmond Sanai,

found guiity and sentenced to death.

Irving Duer, who has been detected in
stealing from fellow-members of the Staten
Island Cricket ard Baseball Clubs, is the

grand-nephew of Waskington Irving,

At Ascot, Tingland, yesterday, the Rons

Memorial 5tak(s were won by Chiasselh

.portunity t5 be heard.
t is ciaimed that the exercize of tbe power is
langerous, for the reason that we have no power to
:ompel the attendance of witnesses nor to punish |
for con‘empt. There are two answers to that ob- ;
jection : First—The want of such power is not the !
fault of the Executive, but of the Legislature ; and,
cient unto the day is the evil thercof.”
We will not assume that witnesses will refuse to
come, no refuse to testify if they do appear.

The second point urged, that the Governor being
the sppointing power, it is incompetent for hum to
create a vacancy to be filled by himseif, we think

%

point, but if any further answer to the objection is
necessary, it must be directed to the Constitution
itself and not to the person who happens to exer-

did not make the Constitution, has no power to
amend it, and dare not refuse to obey it.

The third point is : “The judicial power to try
such cases is lodged 10 the Superior Court of the
county where the offenses are supposed to have
tak n place, by the 6th Article of our Constitution,
Section 5.”

There are a class of cases provided by statute
triable before that Qourt. That jurisdiction 18 ¢con-
ferred by Section 772 of the Penal Code. The lan-
guage ot that section is general in its character, and
might be construed to 'nclude all cases provided by
the construction to be triable upon artieles of im-
peachment before the State Senate, as well as the
charges included in the epecifications under con-
sideration. But it cannot be supposed that the Leg-
islature intended to confer power upon the Supsarior
Court in cases already provided for in the Constitu-
tion. To attempt it would be to fail. Therefore
the Legislature must have intended to confer power
upon the Superior Court not otherwise provided for
in the Corstitution,

The fourth point is : “ The power claimed by the
Attorney-General under Section 1, Article X, is de-
fective in this—it requires legisiation to carry it
iato effect, with all the powers and incidents of a
Court of justice.”

We think that that objaction has besn sufficiently
answered. If there is any particular or peculiar
efficiency in the enactment of a law baged upon a
constitutional provision, it exists in the section
heretofore referred to, to wir, the fourteenth gec-
tion of the Act of April 15, 1880, defining snd reg
lating the management of the State Prisons of Cal-
ifornia. That Act adds to the constitutional pro-
vision the necessity of givieg notice,

Toat notice
has been given of the time when to plead, and the
time of the hearing, and also the place where the
hearing was to be had.

The fifth point ia: ** It is also claimed that a part
of the fourteenth amendment of the Constitution
of the United States, which prohibits any State
passing any law to deprive any person of life, lib-
erty or property, without due process of law, is pro-
hibitory of this proceeding.”

We have heretofore stated, and we repeat, what-
ever may be the result of this investigation, no
person will te deprived of life, liberty or property,
and we now add, with or without due process of
law. The investigation involves no criminsl charge
that the Governor claims to have jurisdiction, with
power to punish, whatever may be the resait. If
the charges are feund true, the Constitation en-
joins upon him the unpleasant duty of so declaring,
which may result in the removal of the parties from
otfice. 1If, on the con‘rary, the charges are found
to be not true, 1t will be his duty to say so, sad that
will be the end of the investigation. If the charges
shonld be found to be true, and t: d-
ants, or either of them, should be removed from
cflice, the power conferred, fo far us the defend
ants are concerned, is exhausted.

The sixth point i3, ‘““and as auxiliary to the last
point, that as an ice i8 propert; fe a
cannot be deprived of their office wit} lig
nary proceedings in a Court of justice that is in.
vested with power to try a.d determine other
cages.

It this object’on was to a statnte based upon no
provision of the Coastitutios, it would probably be
good. The uniformity of s!atutes in their operation
upon iodividgals is fully recognized. But when the
Coustitution provides for different modes of inquiry
into differens official delinquencies, who has a right
to call it in question ? As for an office being prop~
erty in the fuil pense of the tezm, we deny it It is
a trust.  An official, when in office, poseesses
certain rights, and they go band in hand with
duties and obligations. it has elways been within
the power of the people, theough thewr azeuts or
representatives, t0 inguire joto the manuner in which
their oFi-ials have discharged their dutice in some
mode or other, Ast0 the mode, the paople in their
fandamenta’ lay have 2 righs to determine whether
it shall be by proceedings ia the nature of impeach-
ment, by proczedings. institused in a Court invested
with power to try and determine, or by the mode
prascribed in the frst section of the tenih article ol
sur Constitution, or by any other mede not incor,
aistent with the Constitation of the United States,
As regards an offipe being property, it lacks several
of the mpa—tm“;:ud incidents that be-
long to pro ¥- rder our ery. it
does Dot descend by inheritance .y'l:: case
of death; it camnet be sold by involantary
cm!rmi ;o:l ?: x;‘:e t.nlken in executior. for the
payment of de only ingredients analogous
%o property sre the income that only amounts to tne
expenses incurred in the present case. As to tho
honors, they depend upon the mancer ia which tha
dutics are Cischarged. Jtisan agency,a trust. Aa
lonz as the daties are fairly discharged no one has
a ¥ight to comaplain. In case of misconduct, ncom-
yetency or neglect of daty, the should sexse,
the person ceasing to be a faithf=d sgent.

Counsel has chosen ia his wizdom to Jadirectly
stalc that the Executive of California was respon-
sible in ona way or another £ 7 this proceeding. We
tizerefore £ ke this opnortusy to faferm counsel
that the cbarze and spocifications were prepared by
the Atlorney Genmeral, withost advice or constlta-
tion of any kind with the Ex.cative Department.
Tne charges were filed with the Governor, and in
ordering this invemjs tion the Goviraor merely

colt third,

New York May 19th for Stockhelm, ina
! collision off Tynemoath was badly damaged,
and was run on the beach, where she was
susk,

New York yestérday by the steamer Finznee,
| from Rio de Janeiro, was Simon Valentieri,

cise the power of the Chief Executive. The Governor | shonld be taken with all Indians who return
to the reservation, so that they should know
and ferl that the reservation was not a safs
retreat for murderara,

won by Lord Falmouth’s Geliiard, Princs
Sallykoff’s Padlock second, J. R. Kecne's

at,
Limestone second, R. Jardine’s four-year-old
Lorillard’s Sachem also ran,

The German steamer Claudins, which lef:

Among the passengers who arrived at

ishop of Paleopolis and Viear Apostolic of

i Koran, Chira,

Indian Agent Willcox thinka prompt action

The race for the St. James Palace stakeain
England yesterday for three-year-olde, was

Potosi third. No other starters,

Dr. Collins, of Minneapolis, visited the
Navy Department Wednesday in the capac-
ity of administrator on the estate of his
brother, the late Jerome C, Collins, natural-
ist of the Jeannette Arctic expedition,

White Wolf, Big Bow and Sun Bear, re-
presenting the Kiowa and Comanche tribes,
of Indian Territory, had a conference with
the Secretary of the Interior Wednesday re-
specting the boundaries of their reservation,

The Treasury Department is informed of
the arrival at San Feancisco of a large cargo
of tea consigned to merchaats in Chicago,
and has directed that samples be forwarded
to New York for inspaction before the tea is
delivered.

Captain John P. Walker, of the Third
Cavalry, recently Ceurt-mentialed and cen-
sured, has lefs Fort Apache withcut leave,
and is wandering about New Mexico. He
will be arrested and examined by a medical
Board as to his eanity,

Sixteen striking co:l miners, who inter-
fered with the working of the new men at the
mine near Pinckneyville, Zll,, were arrested
Wedncsday on warrants sworn out by the
owners of the mine, and faurteen were lodged
in jail in default of bail.

The cook sharty of Smith & Adams, driv-
ing logs on Cedar river, Michigan, was burned
Monday aftervoon. The ecosk, William L:n-
ahan, of Williamsport, Pa., and an Irish
boy named Sullivan, only six weeks in this
country, were burned to a crisp,

William B, As‘or hassigned contracts with
Cramp & Son, ship bailders of Philadeiphis,
for the constructicn of a new iron steams
yacht, which is to excel in epeed and magnids
cence anything yet ret afloat, not exceptinz
Jay Gould's famous Srating palace Atlanta,
Seven hundred-acres south of Omaha Lase
been bought by €. K Sheller for $115009,
Hbe i3 understocd to be actieg for sn Engilsh
cattls growing syndicate, which proposes to
erect there immense slanghter-honses. and
make other improvements to the amount of
£750,000,

General and Mrs. Fremont have raéurned
to New Yozk to seside, and are livinz in one
of tha beantiful #aita owned by . married
daughter, on Fifty -niath stree!, near.3cventh
avenue, overlooking Central Park, Mis.
Fiemont is ia execllent health, ar 1 5ces a%out
s great deal.

A csblegram from London says. - The rebel
chief Ghpowa hsa sgain surpricedthe villages
of Vittam, whuss King, Pah Tugker, is under
the British protection, and burned and plus-
dered mazy of them, taking iifs and prop-
exty irdiseriminately and Larnicg many of
the natives at the stake, o

The trath of the story sbounk the poizo m’nx_-}
by the Eaviocibles in Dabija of 8 number +&
persons ebnoxisus to theg is much contestaly
Frecowen's Journal, of Jubliv, devies
there is any foundakien for it, while
Central News correspondest at Dublio pas.
serta the correctness oly the story,

The American Idedical Associakipn in
Cleveland yesterdsiz adopted » resolstion to
petition the Stats yegleture to eragt more
stringent laws zegsrcing the sale of Jdead)
poisons. A resci was 2adp .d'.
vocatiog ths esisblishment of a r2500l for the
edncation of purses for the sick.

Articles <f incorporation hasn beep filed at
Omaba for the Umaha and Nozthern Rail-
wey, t9 ram from Omsha 4o ths parth line of
Cedar ciauby, ooposite Yaaktss, in Dakots,

wiles zoniog vorthward though Dedge and
Colfsx countizcs to Sizstos, in Staston
cousty,

.. The Ohicago Favyiere Review, eondensing
its weekly reporta from one thovsied tows-

fu'filled the duties which he accepted when he 100k
his oath of office, The prowision of the Coustitution
is distinct an glear. ¥ne prescribed daty of the
Govercit is plaia. He bassworn to

no improvemens o report in wiLiter wheat,

carry ous the
j Aasndates of the Constitation o ths best of his
!lﬁﬁv,“dnbcmwdo 0 the fallest ox-

plaating is g

w

twenty pounde, recovered m
my health was fully restored.” The list could
be prolonged indefinitely, but enough has
been said to prove to every sufferer from
pulmonic trouble that there is no reason to be
discouraged in the least, and that health can
be restored,

arrive
C. Alvond, Rutiaed, Vi;
wife and daughter,

San Fraucisco ;
Utica, N, Y.;
b

well, Eogland ;
worth.

night’s emigrant train, ¢
mento June 14th,

Judge 8.

a dietazee of 139 miles, with a braved of &0

#hips in the Nortawest aud Scutlewess, finds

It is baadicg oat short. Sprinz wheat shows
an impravenv_:nt. Oats are backward, butsll
right. Cors is oowiog very slowly, and re.

A SOIENTIFIO DISOOVERY.

A New and Most Important Theory on One
of the Most Vital Questions
of the Day,

s Xk anyone had informed (Jnsen Rlizabeth
in her palmiest days that she conld have been
seated in her palace in London and conversed
with Sir V¥alter Raleigh in hiz North Caro-
lina home, receiviog a reply from him within
an hour's time, she would have declared it to
be a miracle. And yet, had they lived in the
present day, this apparent miracle would
most readily have been witnessed, and not
seam at all strange or unnatarsl, The truth
is, new principles are coming into existence,
andthe operatior of many laws nnknown in
the past is becoming fully understood in the
present. In no way does this fact come more
forcibly to the mind than in the care and
treatment of the human body. BMillions of
pecple have died in past ages from seme insig-
nificant or essily controlled cause which is
thoroughly understood now and readily han.
dled. Cousumption duriog the exntire past
has been consideredd sn incurable disease,
And yet it is demonstrated that it has been
and can be cured, even afier it had a long
run, Dr, Felix Oswald has just contributed
a notable article on this enbjact to the Popu-
lar Science: Monthly. He regarda consump-
tion as pulmonary scrofula, The impurities
of the blood produce a constant irritation in
the lunge, thus destroying their delicate tis-
gues and caosinz death, KEis theory showa
canclusively that consumption is a biood dis-
ease. It has its origin primerily in a de-
ranged condition of the kidneys or liver, the
only two organs of the body, aside from the
lungs, that purify the blood. When the kid-
neys or liver are diseased they are in & sore
or lacerated state which commnuuicates poison
to every ounce of blood that passcs through
them. This poicoaous bloed circniates
through the system and comes to the lungs,
where the poison is deposited, causiog de-
compgsition in the finely formed cells of the
lungs. Any disvased part of the body has
contaminating power, and yet the blood,
which is the life of the system, is brought
into direct contact with these poizoned organs,
thus carrying contagion to all parts of the
body. Bishop Jesss T. Peck, D. D, LL.D.,
whose death has been so recently regretted,
is reported to hava died of pneumonis, which
medical authorities affirm indicates a discased
condition of the kidneys, It is well known,
moreover, that for several years he had been
the victim of severe kidney trouble, and the
pneumonia which finally terminated his Jife
was only the last result cf the previous blood
poizoning. The deadly watter which is left
in the lurgs by the impnre blood clogs up and
fically chokes the patient. When this is ac-
complished rapidly it is ealled prenmonia
or quick consumpiion; when slowly, con-
sumption ; but in any event it is the resalt
of impure blood, caused by dizsased kidnevs
aad liver, i
These are facts of science, and vouched for
by all theleading phyricians of the day. They
show the desirability—nay, the necessity—of
keeping these most important org in per-
fect condition, not only to izeure ith, but
also to escape death. It has been tully
shown, to the satisfaction of pearly every
upprejudiced mind, that Warner's Safe Kid-
ney aud Liver Oure is the culy known remedy
that can cure and keep in health the great
blood-purifying crgavs of the body. It acts
directly upon these members, healing all
ulcers which may have formed in them and
placing them in a condition to purify and not
poigon ths blood. This is no idle statement
nor falee theory. Mr. W. C, Beach, foreman
of the Buffalo, N. Y,, Rubber Type Foun-

dry, was given up to die by both phyeicians

States double-turreted monitor Amphitrite and friends, For four years he had a terrible
was successfully launched, amid great en- cough, accompanied by vight sweats, chills,
thosissm and all the well-known symptoms, He spent
Th h Charles P, Sinnick a season South and found no relief. He
e echooner Charles I, Sinnickeon, from | gaog. ¢ finally concluded to iry Warner’s

afe Cure, and in three months I gained
lost energy, and

e e

PABBENGER LISTS,

OwmaHA, June 7:ib.—Left ho¥®s to-day,
in Sacraraento June 11th:
S,

to
Mrs, L.
.S Carpenter,
Honesville, Pa.; Mra.
Frank Swmith, New York; D. Black, C.
Brausen, C. Wooster, A. Sing, Ah Hone,
Edwin H. Risely and wife,
Mre. Lombard, Philip Lom-
ard, Metchan, N. VY.; Miss M., J. Green-
Hamilton Ycusp, Leaven-

Nivety-four through emigrante left on last
) arrive in Sacra-

CaBuIN, June 7ih,—Paesed here to-day,

to arrive in Sacramento tc-morrow : W, Pol.
lard, Victoria, B. C.; Mrs, J. F. Curtis, Col-
orado; Miss J, K,
Mrs. McArian, Washingtor, D. C.; L. Sise,

Cameron, Deaver, Col,;

Boston, Mass.; Mrs. C. T. Gibson, Misz H,
Henderson, Mre. ', H, Henderson, Halifax 3
H. T. Blackwood, Miss L. E. Blackwood,
Wm. Blackwood snd wife, San Francisco;
E_Field, Mre, Field, Washington,
D. C.; H. H. Curtis, wife and son, Colorado;
D. W. Gardon, Cauada; C, A. Tnttle, San
Feancisco ; Mre. 1.. Myer, New York; W.
Weldings, wife and child, San Francisco ;
W. J. Brockaw, Salt Lake ; P. T. Brigstock,
W. H. Brigsteck, England; C.J. Bandmann,
San Fraocisco ; W.W, Belvin, Danville, Vs.;
P. J. Creighton, New York : Wm, Sioger,
Jr., Marysville, Cal ; G, W, Manow, Canada;
D. Tomey, Omaha; J. Suz'e, Xogland; L.
M. Holmes, Missouri ; Wm. Thomus Patton,
Pueblo, Col ; Chae. Lafever, Peter Johuson,
Ogden ; Wm. Smiley, Deeth, Nev,; James
Matherson, Illinois; 8. Echever, New York;
Miss Jarkeley, England ; Wi, H. Smith,
Elke, Nev.; 113 emizrant passengers, includ-
ing 85 males, to wrrive in Sacramento June
9.h.

NewaLy, Juoe 7th.—Passed here (o day,
to arrive in San Francisco to-morrow: J, W,
hafford, wife and child, Portland ; Metiton
fillarea), F. J, Gonzaler, Monterey, Mex.s
Miss henedict, San Franciseo ; Mrs, Tomlin-
son, Humboldt ; J. H. Griffith acd wife, Los
Angeles; A. W, Jackson, Berkeley ; Mrs,
Wm., Prown and two chiidren, Mrs, H, M.
Hogsn, San Bernardino ; Mre. E, A. Morton
and child, Los Angelee - Geo. T, Knox, San
Fraacisco; E. M, Day and wife, Los An-
gelss; A. Wahlstead, St, Louis; C. H.
Simpkins, W, J. Broderick, San Francisco 3
13 ¥. Porter, Los Angeles; R, F. Peckham,
San Joere ; Jos. Browa and one prisoner, San
Barnardino ; Deputy, Sheriff Huber and one

nrisoner, Los Angeles ; W. J. Richards, Vir-

ginia City, Nev.; E. L. Playfair, Colorado.
e L e
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Joseph Healy, a notorions burglar, has
been captared.

The Board ¢ Education, Tuesday night,

decided to extand the system of evening
schocls,

Frank Cappsrotte, an Italian, was killed
Wednesday 3y the accidental diecharge of
a pistol.

The Spueg Valley Water Company is
aseessed for its personal proparty this year
$2,132 €54,

Toe Tinited States Grand Jory has
ignored. tire bill against James Harkins,
charged with smuggling,

Hsazry Denio, a helper at the Black Point
RolEag Mill, lost his life there Wednesday
by Zue fall of a trip-haramer,

Iinldoon and Dinnie will wrestls on the
Lighiastant. The New Yorker also chal-
laages Farrell for a mised ruatch and Harry
. Haynard for a glove fight,

! Jobn Corcoran was ipstantly killed, and
John Gilconian ard Andrew Kirkpatrick
-scverely injured VWednesday night, by fall.
ing down an embankment at the Potrerd,

The Superior Court has decided against
the Central Zacific Railroad in a suit
brought by tae city and county of San
Francisco to recover taxes on the steamers
Thoroaghfaze and Transit.

A. J. Mayer, Superictendent of the
Safety Nitro Powder Works, states on his
honor that the explosion Wednesday at So-
bran%s waa ca by one tub of glycerine
placed in the sun last fall to test 1ts quali-
tisa under all changes of temperature, Its
sxplosion was cxpected at some time. No
onz was hurt, and the damage was $1 25,
the valae of the tub,

The dancing-jack at present occupying
the gabernatorial chair of Massachasetts,
like the figure of the devil in Punchinello,
has succeeded in riveting upon himself and
his antica the gaz- of a continent of look-
ers-on.—[Springfield Union.

The Vatican will thank Great Britsia for
mcting ths Catholic missionaries in the
“l




