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Miscellancows,

. you wash with Pearline. The woman who
isstrong can keep her strength for something
else ; the woman who is weak will feel that she is strong.

It isn’t the woman that does thework—it's PEARLINE.
So it is with the clothes. They needn’tbe strong. The
_*finest things fare as well as the coarsest. . They all last
longer, for they're saved the rubbing that wears them
out. Work was never so easy—never so well done. And
saffe, too. Nothing that is waslable was ever hurt by
Pearline. 7f 7t were otherwise~—do you think we would
continue lo sell enough Pearline yearly to supply every

~ family in the land with’several packages.
Peddlers and some unscrupulous grocers will tcli you, * this

is as good as” or *‘ the same as Pearline.” IT’S FALSE—
Beware

Pearline is never peddled. 332 JAMES PYLE, New York.

A JOB LOT OF

FROM $2 80 TO $5.

Also a Full Line of Medicated Underwear

AT . 78 CENTS.

PR S

CLOAKS AND ULSTERS

E ILYON & OO, 8284 st

JOS., THIEFEREN CROCKERY CO.

Special Sale for 10 Days.

A reduction of 15 per cent. on anything in our store outside of the
regular staple goods, such as White China, Plain Crockery or Plain
Glassware, on account of making roomg fer our spring stock, and to
save expense and trouble of taking invemtery. As ALL GOODS ARE
MARKED IN PLAIN FIGURES you can buy for yourself.

JOS. THIEBEN CROCKERY CO.,

518 J STREET.

pa™ We are the recognized headquarters for BAR,

HOTEL and RESTAURANT SUPPLIES.

HUNTINGTON-HOPKINS COMPANY,

Sporting Goods, Shotguns, Rifles, Standard Loaded
Shells, Pgwder, Shot, Ete.

SACRANMENTO AND SAN FRANCISCO.

We offer you the largest Cook Stove, with the largest and
best oven to be found in the State, for $10. Come and see
it. Every one warranted. New price-list free on application.

ROOFING,

CER LA R L

$10--NO. 7 COOK STOVE--$10.

PLUMBING AND GENERAL JOBBING.

CHAMBERIIN & CO., 818 K Street.

R

Directors and Shareholders: | B E b

D. 0. MILLS............. 1,538 Shares
EDGAR MILLS, Presi eiteeeees 1,038 Shares
8. PRENTISS SMITH, Vice-Pres, ) Shares
FRANK MILLER, Cashier o 25
C. F. DILLMAN, Asst. hier.... 1 >
Other persons OWN.........cceiieeeeivees 1,198 Shares

Capital and Surplus, $600,000.

A%~ Chrome Stecl Safe Deposit Vault and
Time Lock.

___5“"“‘“3 s
NATIONAL BANK OF D. 0. MILLS & (0.,
Sacramento, Cal.—Founded, 1830.
Saturday Hours.......coceeerseeenns 10 A. M. to 1 P. M.

FARMERS ANDSIECHANICS SAVINGS BANK
Southwest gx{lr\;; lltf;:a:',l 1(1‘ ;;.'lil.l(i J streets,

Guaranteed Capital..................... $5()0,(M)0

OANS MADE ON REAL ESTATE. IN-
terest paid semi-annually on Term and
Ordinary Deposits,
B. USBTEINMAN.........ohafsieis President
EDWIN K. ALSIP.. Vice-President

FOR

. D. WHITBECK ....Cashie T s
O I CUMMINGS lshier | WHAT THE DOCTOR SAYS
JAMES M. STEVENSON Surveyor A WELL.-KNOWN NEW YORK PHY-

DIRECTORS:
B. U. STEINMAN, Epwin K. A1sip,
C. H. CUMMINGS, W. E. TERRY,
SoL. RuNyoN, JAMES MCN ASSER.
JAS. M. STEVENSON.

CALIFORNIA STATE BANK
And Safe Deposit Vaults,
SACRAMENTO, CATL.

Draws Drafts on Principal Cities of the World.
Saturday Hours, 10 A. M. to 1 P. M.
OFFICERS :
Presifent.. £ . hux
Vice-President..

OF CATARRH:

»

tringent,
g

ficial.”
.N.D. RIDEOUT
'‘REIVK COX

ORERAT. s e A. ABBOTT
Assistant Cashier............. ...W. E. GERBER “| have been a constant sufferer for

’ DIRECTORS:
C. W.CLARKE, JOS. STEFFENS,
GEO. C. PERKINS, FrED'K Cox,
N. D. RipEouT, J. R. WATSON,
W. E. GERBER.

QO CUVYIVO \¢ i

PEOPLE'S SAVINGS BANK, :
Sacramento Clty...........ccc.oieo....California | ;
APITAL STOCK PAID UP, $225.5060;
Reserve and Surplus, $54,253 26. Term
and Ordinary Deposits received. Dividends
E.lm semi-annualliy. Money loaned on Real

Sstate only. WM. BECKMAN, President.

GEO. W. LORENZ, Cashier. g

SACRAMENTO BANK.

HE OLDEST SAVINGS BANK IN THE
city, corner of Fifth and J streets, Sacra-
mento. Guaranteed capital, $500,000; paid
up capital, gold coin, $300.000; loans on real.
estate in California, July 1, 1880, $2,598;442;
term and ordinary deposits; July 1, 1590,
$2,709,394. Term and ordinary deposits re-
ceived. Dividends paid in January and July.
Money loaned upon real estate only. The
+ Bank does exclusively a savings bank busi-
ness, Information furnished upon applica-

tion to W. P. COLEMAN, President,

En. R. HAMILTON, Cashier,

CROCKER-WOOLWORTH NATIONAL BANK,

322 Pine street, San Francisco.

or iss: affected.
into CHRONIC €5 TARRH.
EXTRACT.
it and swallowed “it.
radical cure.

valuable in.such cases.

—FREDgRlC E. FINCK.

REFOSE SUBSTITUTES @
BE SURE THAT BOTTLE &
wiTH BY FFWRAPPER
' LDOKS UIKETHIS 8

PAID-UP CAPITAL, $1,000,000. SURPLUS, wo.m s R

EXTRACT
CATARRH

SICIAN GIVES THIS ADVICE IN CASES

“ The mucous membrane being
relaxed an astringent is required
to restore it to a healthy condition.
POND'S EXTRACT is such an as-
Used as a gargle, wash,
or injection it is exceedingly bene-

WHAT THE PAT!ENT SAYS:

years (from about Nov. st until the fol-
lowing June) from severe colds in my
head and throat; in fact, the whole mu-
¢ous tissue from the nose, down to and
including the nronchial tubes, were more
t was fast devcloping
I had tried
most known remedies, and was finally
persuaded fast March to use POND'S
I snuffed it up my noso
and inhaled it; gargled my throat with
; It relieved mo
wonderfully and has effected almost a
I heve used 1t for burns,
bruises, and sprains, and belicve it in-
| believe also
that no family should be withoutitin the
house, fealing as | do that it comprises
= whole Pharmacopeia within itself.”

N
e &

CHARLES cnocl;?;}r:cmnsz POND'S EXTRACT COMPANY,
e 2 3 AVE.NEW YORK.

R. C. WOOLWORTH... 76 FIFTHAVE. :

W. B. BROWN.......coo.... —

W. H. CROCKER....

DR. JORDAN & CO.’S
Museum of Anatomy,
~ MARKETSTREET,SAN
: ‘5 Francisco. Admission, 25
cents. Go and learn how to
avoid disease. Consultationand
treatment personally or by ‘leb-
ter on spermatorrhea or genital
wea and all discases of
men. Send for book. Private
office, 211 Geary street. Con-
sultation free. aunld-tfw

for above complaints.
& bottle sent free. Address, DR. LIEB/IG &
- Sap Fraucisco. Cal. or 301 W. Stb 8t.,

| ent on- these

NEWS OF THE WORLD IS CON-
tained in the WEEKLY UNION.

SUPREME COURT DECISIONS.

[Fiied Jauary 4, 1891.]
Appeal from.the. ior.. Court of the
County of Sutter—Hon. Phil. Keyser, Judge.
. L; Hart and M. E. Sanborn, attorneys for
a;:f)ellants.

. H. Craddock, attorney for respondent.

e TN BANK,
SHANKLIN, Respondent,

VS.

MCNAMARA ET AL., Appellants.
Ejectment. Judgment for plaintiff. Motion
for a néw trial by defendants denied, and ap-
peal fromihe judgment and the order denying
the motion.
The plaintiff claims title to the land in con-
troversy ungder alpatent of the United States,
issued to Willard Hodges, dated December 15,
1582, which was put in evidence, as was also
a conveyance of the tract by Hodges to the
plaintiff, The claim of Hodges is under the
seventh section of the Act of Congress of July
23, 1886, entitled “An Act to quiet land titles
in California.” (14 Stats. at large, p. 220.)
This section provides that when persons in
good faith and for a valuable consideration
have purchased land of Mexican grantees or
assignees, which grants have subscquently
been rejected, or when the lands so purchased °
have been excluded from the final. survey of
any Mexican grani, and have ugsed, improved,
and continued in the actual possession of the
same, according to the lines of their original
purchase, and when no valid adverse right or
title (except of the United States) exists, such
purchasers may purchase the sane, after hav-
ing such lands surveyed under existing laws,
at the minimum price established by law,
upon first making proof of the facts as re-
quired herein, under regulations to he pre-
scribed by the Commissioner of the General
Land Omfiice. Hodges and Upham miade proof
before the proper land ofiice of their right to
purchase the land in suit under the section of
the Act of 1566 above referred to, bringing
themselves within its provisions, and were
allowed to purchase, and did purchase, on
this proof and purchase, the patent of the
United States above moentioned under which
the plaintift’ asserts title. This patent estab-
lishes prima facie the right of the plaintiff’ to
recover, and must be regarded as conclusive
against the defendants, unless the latter ean
attack it and sueccessfully impeach its sutfi-
ciency to vest title in thos=¢ claiming under it,
Defendants claim that the rights possessed
by them entitle them to attack the patent.
They say, that as a matter of fact, the land
sued for was on the 28th day of September,
1860, swamp and cverflowed land, and by
virtue of the Act of Coagress of that date, en-
titled “An Act to enal’'e the State of Arkan-
sas and other States to veclaim the swamp
lands within their limits,” the title to this
tract pussed from the United States to the
State of California, and that it was out of the
power of Congress, or of the United Statces
Government, in any way or meode, to divest
this title so passed to the State by the Act of
1850.
It must be regarded as settled beyond con-
troversy that the first section of the Swamp
Lard Act (Aét of September 28, 15350) is n
grant in praesenti to each State of the swamp
and overflowed lands within its limits. The
Supreme Court of the United States, speaking
through Justice Field, have said of this Act
in Wright vs. Roseberry, 121 U. 8. R. 456
“The words of the first section of the Act
‘shall ba and are hereby granted’ import an
immediate transfer of interest, not a promise
of transfer in the future.”
This construction of the Aect has been sus-
tained in several cases. (See Tubbs vs., Wil-
hoit, 73 Cal. 63, and cases there cited, and
cascs cited in Wright vs. Roseberry, supra.
The contention of the defendants is that
they can impeach the patent of plaintifl by
showing that the land in suit was on the day
of the passage of the Swamp Land Actof
1850, in fact swamp and overflowed
To this contention plaintiff’ replies that de-
fendants are estopped froin making such
proof by an authoritatiye decision of a com-
wtent tribunal to the contrary, binding on
both plaintifl’ and defondants.

When the defendants ofiered to defeat the
effect of the patent to prove that the land was
swamp and overflowed on the 28th day of
September, 1850, the plaintifl’ met it with
proof of what he claimed to be an anthori-
tative decisionmand adjudication to the con-
trary, as above stated, and with the objection
that by reason of such deeision such evidence
was incompetent and improper.

The material facts pertaining to this adjudi-
cation are as follows: In 1871 a contest arose,
ard was earried on in the United States Land
Office in Marysville, in the contesied easc of
Wihard Hodges and George B. Upham ia re-
gard to tract No. 12, township 12 north, ranze
8 east, to which John MeNamara (one of the
defendants in this case), and the State ot Cali-
fornin, were parties. Traci 12 includes the
land in suit in this case. Hodeges and Upham
claimed the whole of this tract 1:2.

This contest involved the right to a portion
of this tract 12 as between Hodgesand Upham
and John MeNamara, and to a portion of the
same tract as between Hodgesand Upham and
the State of California. There were other par-
ties to the contest, but as their claims are not
n any way involved in this action, they need
not be further referred to. Citations were
issued and served on all the parties. MeNamara
appeared by couhsel and with his witnesses,
The State of California did not appear, nor did
any one appear for it. The Register and Re-
eeiver awarded the land in contesi (in suit
here) between the claimants Hodges and
Upham and the State of California, to the
former. To John Mc¢Namara a portion of
i tract 12 was awarded, as against Hodges and
pham, This last-named portion awarded to
M eNamara is not included in the land sued
for in this action.

This decision, as betweea Hodges and Upham
and the State of California, does not seem to
have be n-carried by appeal to the Cominis-
sioner of the General Land Ofilec at Washing-
ton. The_decision of thie Register and Re-
ceiver remains unchallenged by the State of
California, or any one claiming under her.

In a contest wiitih another claimant, as to
Jots 22 and 2 (invelved herein), these lots were
on appeal awarded by the Seerciary of the In-
terior to Hodges and Upham.

In aweraing the lands in suit here to Hodges
and Upbam, the Regisier and Receiver held
that their rigit to purcbase the lands was
superior to that of tli¢ State. As the ruling
was not appeaisd. froin, it would usually be
recarded as conciyding the State and estop-
ping her from any ¢igim {o the land in con-
roversy, b o

But did the Registér and Receiver hold that
the land was not swamp and overflowed ?

On_this point they say in their opinion:
“Contestant, State of California, does not ap-

war to goniest the claim of Hodges and Up-

i, and no dircer testimony was cailed out
as to the alleged-swamp and overtlowed
character of the lahd in dispute between these
parties. The evidence, however, shows that
all of said tract Nae. 12 has for many years
been used for ordinary purposes of agricultare
in growing grain and grass for hay and past-
rage.  And the fact of its adaptability for
the caltivation of these staple agricultural
products would seem to determine the gues-
tion as to the character of the iand as against
the State. At any rate, these civeumstances,
counled with the tact that prior to the Act of
.lul:;' 25,1866, and to the State’s (l{igptriu! of
the lana to purchasers in good faith, the

}No. 13,568.

the grant title to the same should, in our
judegment, conclude the State in the premises,”
1t is unaoutedly held in the opinion of the
Register and Receiver that Hodges and Up-
hain were entitled to the land involved in the
contest with the State under the seventh see-
tion of the Act of July 23,1866, Asfaras
regards the land in svit, {he decision is bind-
ing on the State in so iaras the 1—:(-':]'st(-r and
Roceiver have decided on the right of Hodgzes
and Upham (see Hosmer vs. Wallace, 97
U.S. R. 580}, and also binding, in our judg-
ment,.on defendants, the McNamarns, In
these contests before the ofiicers of the Land
Department as to the right to enter land, the
parties to whom it could be awarded on ihe
contest are the proper and necessary partics.
In the contest we are considering hutww'n.
Hodges and Upham and the State of
California, land could be awarded only to one
of these parties. It would not and could not be
awarded to a grantee of the State, as in this case
to MeNamarz. The United States authorities
in such congests ,nnly notice the rights of par-
ties who have aright under the laws of the
United States to enter and purchase the land.
Any person claiming under the State must
prosecute or defend hig rights under the Btate
2s a party to the contest, McNamara claim-
ine under the State in thiz case, must have de-
fended his right niider the State as a claimant,
and it was incumbent on him to do s0, There-
fore. it follows that whatever was binding on
the State, bound MeNamara. If, as the result
of the econtest between Willard Hodges and
the State, it had been adjudged that the land
was not swamp and overtiowed, that would
have bound the State within the rule laid
down in Johnson vs. Towsley, 13 Wall. 72,
approved andgollowed in Hosmer \'s.\\'allncc,
47 Cal. 471. (See, also, Samson vs. Smiley,
13 Wall. 91;: Warren vs. Van Brunt, 19 ZId.
653: Shepley vs. Cowan, 91.U..S. R. 330;
Moore vs. Rehbins, 96 1d. 530; Hosmer vs.
Wallace, 97 Ja. 550; Marques vs. Frisbie, 101
Id. 473:) The aetermination” of the facts in
the same - contesi adjudging the right of
Hodges and Upham - as against the Staie to
enter and purchase the land_in suit is for the
same reason binding on McNamara. The
estoppel as to the State exists only as to the
determination - by the offieers of matters of
fuct: Their determination, if free from fraud,
and not the result of a fraudulent imposition
upon themn, isfinal and conclusive. 1t is still
coneclusive, though they may err in judgment
as to the weightof testimony, or may decide
directlyagainst. the evidence—subject -to the
limitation as to fraud and frauduient imposi-
tion above stated.
¢ It may-he remarked that this matter of
fraud, or fraudulent impesition, could not be
set up in an action at-law, as this is. The pat-
¢ ds must be assailed by a

proceeding in equity. Such is the law on this
-subject. ( nson vs. Toweley, supra and
Moore vs. Robb g?mz.)

© But if the " the Land

rtment

award land to one person which been
ted toanother,the courts of law can fur-
nish 4 remedy. It is not within the power or
jnrisdlcﬁp of the Land De ment to award
that to person/!which by an Act of Con-
has been granted to another.. The Land

efit cannot t land. It isincum-

benton the Land ent in executing
the inaws of Congress-in relation to the public
lands, to award to a party claiming to enter

END THE WEEKLY UNION TO YOUR
friends in the Kast,

lands. |

elaimarts became; purchasers in good faith of

vested another with title by t to the land
10 that other, the decision of .the Land Depart-
ment awarding it to anather is a nuility. No
title passes by such decision, though the ofli-
cers of the Land Departinent have decided
that he is entitled te iteFo decide otherwise
would be to hold that the Land Depariment
can grant land eont to an Act of Congress.

It is argued here on behalf of appeliants
that the officers of the Land Department have
not decided as a matter of fact that the land
in controversy was not swamp and over-
flowed. ;
It scems to us that this contention on a fair
consideration and interpretation of the opin-
ion of the Register and E‘cc eiver, is sound and
maintainable, and that the decision of the
Register and Receiver awards the land to
Hodges and Upham on their claim preferred
undcr the seventh section ofithe Act of July
23, 1866, and regardless of ehc fact whether
the land in contest before them was swamp
and overflowed or not. The language of their
opinion on the point whether the land is
swamp and overflowed or not, is indefinite
and ambiguous, and such that it cannot
be said of it that it determines that the land is
noi swamp and overflowed. The opinion re-
fers to the evidence and says of it: “That it
would seem to determine the question as
to the character of the land as against the
State.” It does not say (aswill be observed on
a perusal of it) that the evidenee shows the
land to be dry land,and not swamp and over-
ﬂn.\\'\?!l, but that it would seem to do so. The
opinion in tie next sentence proceeds, “At
any rate, these cirenmstanees, coupled with
the fact that prior to the Actof July 23, 1866,
and to the State’s disposal of the land in good
faith, ete., ete,,” proceeding then to award the
Lind to Hodges and Upham upon this claim
under the seventh seéction of the Act of Cén-
gress just referred to.

_ The judgment of the Register and Receiver
is too indefinite in its terns to be regarded as
a decision that the land here was not swamp
and overfiowed.

Under these circumstances it is argued that
the defendants have a right to show that the
land is swamp and overtlowed; that as such it
vested in the State by the Actof 25th Septem-
ber, 1850, known as the Swamp Land -Act,
and that having so vested, it could not be di-
vested and the title conferred on another by
the subsequent Act of linly 23, 1866,

Did the Swamp Land Act of 1850 grant the
swainp and overflowed lands within the ex-
terior bpunds of a grant, which were excluded
on the final survey, to the State of California?
This is & question of interpretation of the pro-
visions of the Act Of 1850, considered in the
light of and influenced by the nature of the
grants made by the Mexican authorities in
California, Was it the intention of the law-
makers to grant to the State lands of the
nature and character above mentioned? The
question is one relating to the intent of the
lavw-malk T power.

We are of opinion that there was no such in-
tent to grant by the Act referred to.®#The
reasons for this opinion we will proceed to
give.

It is the seftled law of this State that the
arantee of a Mexican grant is entitled to the
possession of all the land within the exterior
limits of the tract designated in the map or
deseno (which generally attended the applica-
tion for a grant), though the quantity intended
to be allotted to him . on the final survey isa
much less quantity than that designated in
the map or desceno, and this righi continues
until the final survey has been made and ap-
proved, and perhaps until the patent is issued;
or, to express the rale more briefly, where the
grant is of a smaller quantity (say three
leagues) within a larger area (say of ten

whole until the quantity (th
allotied to him is set off by the tinal survey,
and that he (the grantee) is entitled to recover
on of the whole ten leagues by action
apropriate 1o that end, until the specitic quan-
tity granted him is set off,

The above is the rule deelared in Ferris vs.
Coover, 10 Cal. 621, followed in numerous
cases to the same effect.  (Cornwall vs. Cualyver,
16 Cal. 429; Riley vs. Heisch, 1S Cal. 19S;
Mahoney ve. Van:Winkle, 21 Cal. 552.) The
same rule has been approved and declared to
be the law by the Supreme Court of the United
S s in Van Reynegon vs, Bolton,95 U. S, R.
3 36. We insert here that portion of the
opinion (by Field, Justice) which relates to
this point, as a clear exposition of the rule and
the reasons on which it rests: “In the case at
bar the Surveyor-General for Caiifornia dis-
regarded the boundaries established upon the
Jjuridical possession delivered to the grantee.
He proceeded upon the conelusion that the
conflrmees were restricted by the deerce to one
square league, to be measured out of the tract
within those boundaries, which exceeded that
amount by about fifteecn hundred acres.
Whether the terms of the deeree justified his
conclusion is a question upon which it is un-
necessary for us to express an opinion. That
is a question which must, in the first instance,
be determined by the Land Departmentin ear-
rying the deevee into execution by a survey
and patent. It issufficient for the present case
that the survey made was contested by the
confirmees, and the contest was undeter-
mined when this faction was tried. Until
finally proved, the ;survey could not impair
their right tg the passession of the entirve tract
as deliveéred by tdie Yormer government to the
erantee under whom they elaim. Until then. it
was inoperative for any purpose., Even ifthe
limitation to one square league should ulti-
mately be held correct, that square leaghe
might be loeated iy a different portion of the
tract by direction of the Land Department,
to which the supervision and correction of
surveys of private land-claims are intrusted.
The coafirmees eould not measure off the
quantity for themselves, and thus legally se-
gregate it from the balance of the tract. The
rieht to make the segregation rested exclu-
sively with the Government, and could only
be exercised by its officers. Until they acted
and effected the segregation, the contirmees
were interested.in rving the entire tract
from waste and injury, and in improving it:
for until then they could know what part
might be assignéd to them. Until then, no
third person could interfere with theirright to
the possession of the whoie. No third person
could be permitted to determine, in advance
of such segregation, that :m‘\" articular

s 'IQ'Y

ce leagues) to be

loeality would ]l within the lus, and
thereby justify his intrusion upon it and its
detention from thern, If ene person eouid in
this way appropriate a particular parcel to
himeself, all persons could do so; and thus the
confirmees wonld soon be stripped of the land
which was intended by the Government as a
donation to its grantee, whose interests they
have uired, for the benefit of parties who
were never in ils contemplation, If the law
were otherwise than as stated, the contirmees
would tind their possessions limited, fivst in
one direction, and then in another, each in-
truder asserting that the parcel occupied by
him fell within the surplus, until in the end
they would be excluded from theentire tract.”
This right of posse s property, and full
protection of it was granted to the Mexican
grantee by the treaty of Guadaloupe Hidaleo,
and by  the Constitution and laws of the
United States. (Ferris vs. Coover, 10 Cal.
6:20-21.)
That the tract of land invelved in this case
was within the limits of the grant to Sutter,
s conclusively determined against defend-
s in the proceeding in the Land Office, con-
sidered in o former pary of this opinion, where
the land in suit was awarded to Hodges and
Upham, under the sevenih section of the Act
of Congress of July 23, 1866. When the
Swamp Land Act of the 28th of September,
1850, was passed, Sutter had a right to posses-
sion of the land sued for, and it is not to be
supposed that the Congress of the United
States would grant land to one when another
person had to it aright of possession for an
indefinite period, guaranteed to him by its
laws at the time the grant is said to have been
made. It cannot be presumed that Con-
gress would have granted direetly and uneon-
ditionally to a person a tract of land of which
the United States did not have the absolute
and uncentrolled title, so that its grantec might
atonce take possession. It could not be predi-
cated of such a mt as the Swamp Land Act
that Congress intended to grant land to the

8i¢

| State when at the time of the grant Sutter had
| titie to po

session of the land, and might be-
come invested with the full, legal title, He
would have been. s0 invested if, on the final
survey of his grant, the land in suit had been
included in such final survey. The priucipie
here invoked and relied on was adopted
by the United States Supreme Court in
Leavenworth, ete., Railroad Company vs,
United States (92 U. S. R., 733), where it was
held that a grant of land to the State of Kan-
sas to aid in the construction of a railroad
embraced only the land whereto the compleie
title was in the United States at the date of
the Act, and was applicable only to public
lands owned absolutely by the United States,
This was held in regard to a grant of land to
the State of Kansas, where, at the time the
grant was made, the land in question
was included in a reservation made to the
Osage tribe of Indians,

We think the rule of construction laid down
in the case just cited shows that it was not the
intention ot Congress to grant to the Staté of
California by the Act of September 25, 1850,
lands the right to the possession of which was
then vested in a Mexican grantee, and guaran-
teed to him by a treaty as well as by the Con-
stitution and laws of the United States.

We see nothing in Newhall vs.Sanger, 92
U. 8. 761, or United States vs. McLaughlin
127 U.S. R., in conflict with anything ruled
herein. We cannot sce that these cases have
any direct application to the case under con-
sideration.

From the foregoing it follows that the judg-
ment and order are without error, and must
be affirmed. .

There is some very significant evidence in
the record in relation to the land in suit, upon
which we will make some observations in its
relation to the legislation of Congress in regard
to swamp and overfiowed lands. .

The fourth section of the Act of July 23,
18686, is in these words:

“Sec. 4. And be it further enacted, that in
all cases where townshig surveys have been,
or shall hereafter be, made under the authority
of the United States, and the plats thereof a
proved, it shall be the duty of the Commis-
sioner of the General Land Office to certify
over to the State of California, as swamp and
overflowed, all the lands represented 4s such,
upon such approved plats, within one year
from the passage ot this Act, or within one year
from the return and nt:ﬁgrovnl of such town-
ship plats. The Com joner shall direct the
United States Sgrveyor-General for the State
of California to examine the segregation maps
and surveyvs of the swamp and overflowed
lands made by saig State; and where he shall

and purchase land, such right as the inwsof the'
United States haveinv him with in regard
to the land he claims; but if the laws have in-

find them to conform the system of surveys
adopted by the Umw‘% States, he shall con-

lcagues), from which the three leagues
arc to  be taken, that the grantee
is entitled to the possession of the!

struct and approve township plats aeccord-
ingly. and forward to the general land office
for approval; Provided, that in segge ting
large bodies of km%notorionql rand ol 'vﬁ)\usly
swamp and overflowed, it shall not beneces-
su:{y to subdivide the same, but to ran the ex-
terior lines of such bodyof land. In casesuch
State surv«z&%mld not. to he. in accord-
ance with thes; of United Statessurveys,
and in such townships as 10 survey has been
made by the United Btates, the« Commissioner
shall direct the Surveyor-General to malke
segregation surveys,-upon -application to said
Sur\'eypr-Gencral by the &vefxﬁor of said
State, within one gear of such applieation, of
all the swamp and overfiowed Iand in’ such
townships, and to report the same to the Gen-
eral Land Oflice, representing and’ describing
what land was swamp and overflowed under
the grant, according to the best evidence he
can obtain. If the authorities of said State
shall claim as swamp and overfiowed any land
not represented as such upon the mapor in
the returns of the surveyors, the character of
such land at the date of the grant, September
28,1850, apd the right to the same, shall be
determined by testimony, to be taken before
the Sarveyor-General, who shall decide the
sume, subject to the approval of the Commis-
sioner of the General Land Office.”

. The record shows that the plaintiff offered
in evidence the approved official township
lat of townshin 13 north, range 3 cast
Mount Diabio meridian, filed in the United
States Land Office at Marysville, in this State,
on August 2, 1869, and also the approved
didgram of amendments to said piat from the
office of the Surveyor-General of the United
States, for the State of California, dated 6th
of Sepiember, 1869, filed in the United States
Land Oflice above-metioned, of the iand dis-
triet in which the land in controversy is situ-
ated on September 9, 1869, showing the pub-
lic lands and claims with speeific boundaries
within thie rejected limits of the New Helvetin
rancho. The above plat and diagram include
the Innd involved herein, which is designated
thereon as lands elaimed by puarchasers
Mexican grantees, or their assignees, and
which have been excluded from the final sur-

vey of the Sutter grant.,

It will be observed that the land involved in
this suit was not represented on the approved
plat, or the approved diagram of mnmulmu-nts
to it, as swamp and overflowed, and it, there-
fore, did not becoine the duty of the Commis-
sioner of the General Land Office, under the
fourth scction of the Aet of 1366, above
guoted, to ceriify such land over to the State.
Ner® does it appear in the record that any
township plat has been constructed which
represeints such land to be swamp and over-
tlowed.

Under the provisions of the jourth section
it will be seen that thice Governor of ithe
BState was vested with authority to have the
swamp and overtiowee lands segregated by
survey on application to the Surveyvor-Gen-
eral, and it was further provided in the:
section that if the authoritics of the
shall claim as swamp and overtlowed any
not represented as such upon thes
the returns of the surveyvors, thie ¢h
such land at the date of the grant (Scptember
28, 1850), and the right to the same, shall be
determined by testimony, (o be taken before
the Surveyor-General, who shall decide the
same, subject to the avproval of the Commis-
sioner of the General Land Office.

In this case no steps have been taken by the
Governor or the State authorities to have the
character of this land determined—io have it
decided whether it was swammp and overflowed
at the date of the grant. Nor does it appear
that the defendants have ever taken steps to
have the Governor or State anthorities move
in the matter. The patent under which the
plaintifi’ makes title was issued on the 16th of
December, 1552, on a claim commeneing
far back as 1550, Defendants claim that th
claim rested ona certificate of purchase issued
on the 21st of July, 1856. The delay in this
maiter to have the character of the land de-
termined, as it could have been done under
the section of the Aet of 1866 above guoted,
though not conclusive, is strongly persuasive
that the land was never of the character de-
sceribed by the Swamp Land Act of 1850 as
swamp and overtiowed.

The court did not err in refusing to allow de-
fendants to prove that the lands in suit be-
longed to the category of swamp and over-
tiowed lands.

We find no error in the record, and the judg-
ment and order are aflirmed.

THORNTON, J.

z~

‘We concur:
MCFARLAND, J.
WOoRKs, J.
SHARPSTEIN, J.
CONCURRING OPINION.

I coneur in the judgment. The swamp land
grant of 1850 is one in presenti, and passed
the title to the lands as of itsdate, but it could
not attach te any speeitic tract until it was de-
termined by the proper officer that the land
was swamp in characier. Under the Act of
1850 it was the duty of the Secretary of the
Interior to make out accurate lists and plats,
and transmit the same to the Governor of the
State, and at the request of the latter eause
patents to issue therefor. No provision was
made for: view of his action in ascertain-
ing and designating the characterof the lands.
Under the Actof July 23, 1866, which was
passed to quiet land titles in California, the
duty of identifying swamp lands by survey
and segregation was put upon the Surveyor-
General, subject to the approval of the Land
Commissioner. It was provided that a hear-
ing might be had by tHe State before the

Surveyor-General for  the purpose of
showing that the township bplats were
inecorrect. Provision was  aiso made

for the adjustment of the claims of bona fide
purchasers from Mexican grantees, where the
land purchased had been excluded from the
survey of the grant on its final confirmation.
These contests were heard before the Register
and Receiver of the local land oflfice, under

‘ecertain rules formulated by the Commission.

On August 2, 1869, the land in controversy
was returned and designated upon the ofiicial
I\:X:n as public land claimed by purchasers of
Mexican grantees, or their assiegns. It was not
returned as swamp land, and was not desig-
nated on the oifieial plat with the usual Gov-
ernment sections and, subdivisions, but in ae-
cordance with existing lines of subdivisions,
£0 as to melude “permanent improvements,”
as provided by Section 7 of the Ae¢t of July
23,1866, 'This plat, which in ‘effect show
that the land was not regarded by the =u
veyor-General as swamp and overflowed land,

remained on file in the local Land Office from |
L August, 1869, to June, 1888, without chal- |

lenge by any one—the State or its grantees—as
to the charactor of the land, Hodges and
Upham iled in the Joeal Land Office, in Sep-
teinber, 1564, a pre-emption  claim - for the
land under Section 7 of the Act of 1566,
elniming to have purchased it for a valaable
consideration from the Mexican grantees, and
piaced valuable improvements thereon in part
oniy. On this statement citations were issued
by theofficers of the land office to the defend-
ant, whno had filed on a portion of the tract
described in the Hodges elaim, and to the State
to show eause agninst the application of
Hodges and Upham to purchase. The State
did not appear, but the defendant herein ap-
peared and contested the application. An
appeal was taken to the Commissioner of the
General Land Oflice, and from his decision to

| the Seerctary of the Interior, who finally de-

termined that the applicants were entitled to
a patent.

I think the proceedings had on application
of plaintifi”s grantors, who purchased the
land under the provisions of {he seventh see-
tion of the Aect of July 23, 1866, and the de-
cision rendered by the department are a coms-
plete bar to any claim of the State, and to the
claim of the defendants. It is true, the pro-
ceedings against MeNamara involved other
lands than those in controversy here, but they
also involved the right of said grantors to pur-
chase the lands in controversy as against all
partics to that actien.- At the-time those pro-

1 eeedings were pending MeNamara held o cer-

fitieate of purchase under which he now
claims title to the lands in suitc Although
that certificate was isseed in 1860, and the
hearing before the Land Office was not had
untii March, 1871, yet I think MceNamarva's
right. was concluded therein, - The application
of Hodges and Uphanm was based upon the al-
legation that they were bona fide purchasers
for a valuable consideration from Mexican
grantees of land which had been excluded
from the final survey of the grant: that they
had made improvements and occupied the
land according to the lines of their original
purchase, and that therc was no valid adverse
right except that of the United States. In ac-
cordance with the rules of the department the
said McNamara and all other persons inter-
ested were duly cited to appear and contest

their right to purchase the land under
the Act of July 23, 1866. The derend-
ant did appear and contest the elaim-

ant’s right to a portion of  the land, but
made no contest as to that portion which is
in controversy herc, and for whicih he at that
time held a certificate of purchase. The State
had parted with her title to the defendant and
was interested in the contest. It was the duty
of MeNamara, as grantee of the State, to defend
whatever claim he had under his certificate.
It seems to me that in the absence of fraud
the decision of the Land Department was
binding on all the parties and _ all the world.,
(Wright vs. Roseberry, 121 U, S, 428; Freanch
vs. Fyan, 93 U, S. 169.)

The defendants did not offer to show that
the land was swamp and overflowed at the
time the grant took effect, to wit: September
28,1850, The evidence offered was all ad-
dressed to the question as to its character at
the time of the trial. The court did not err,
therefore, in excluding the evidence.

PATERSON, J.

BEEcHAM’S pills cure sick headache.
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Instantly stops t

REAzon PamC L
THE CHEAPEST AND BEST MEDICINE FOR FAMILY CSE IN

e most exceruciating pains; never fails to give case to the suflferer. For
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THE WORLD.

SPRAINS, BRUISES, BACKACHE, PAIN IN THE CHEST OR SIDES, HEADACHE,

TOOTHACHE, CONGESTION,

INFLAMMATIONS, RHEUMATISM, NEURALGIA,

IBAGO, SCIATICA, PAINS IN THE SMALL OF THE BACK, or any other external
%;K%N}?;(;e& ap licationsn;:t.like magic, causing the pain to instantly stop. Al INTER-

NAIL PAINS.

MARRHEA, DYSENTERY. COLIC, SPASMS, NAUSEA, FAINTING

SPRELLS. NEEVOUSNESS, SLEEPLESSNESS, are relieved -instantiy and quickly cured
by t.ukin;’; inwardiy 30 to 60 drops in _hailf a tumbler of water. 50 Cents a Bottic. Sold

by Drugegists.
OF FEVER AND AGUE.

With RADWAY’S PILLS there isno better CURE or PREVENTIVE
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ALL AROUND THE WORLD.

One hundred and. five Americans vis-
ited Burns’ birthplace in Scotland in one
day last summer.

At Milwaukee ali theater bills are here-
after to be submitted to the Chief of Po-
lice betore being posted.

A Mormon zealot has started a paper at
East Jordan, Mich.. which he christened
Herald of the Millenwiwm. One article in
his creed is that it is ungodly to wear
boiled shirts; ’

The white mourning of the youthful

queen of the Netherlands is a revival of
Some aneient orders ol

an old cusiom.
nuns, corresponding {o the passionate one
of men, used to dress in white.

A negress named Carcline Jenkins, Jiv-
ing near Houston, Texas, is a veritable
Sampson. Four police officers went to
arrest her, when she took them one by
one, threw them out of the house and
locked the doors upon them. She can
break a half-inch rope with ecase by
stretching it from hand to haud.
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Al on one side—
the offer that’s made by the pro-
prietors of Dr. Sage’s Catarrh

Remedy. - It’s §500 reward for
an incurable case of Catarrh, no
matter how bad, or of how long
standing. They mean what they
say ; they’re responsible, and the
offer has been made for years.
It’s all on yowr side—you lose
your catarrh, or you’re paid $500
for keeping it. But it’s safe for
them, toco—they know you’ll be
cured.

Dr. Sage’s Remedy produces
perfect and permanent cures of
Chronic Catarrh in the Head, as
thousands can testify. “Cold in
the Head” is cured with a few
applications.  Catarrhal Head-
ache is relieved and cured as if
by magic. It removes offensive
breath, loss or impairment of the
sense of taste, smell or hearing,
watering or weak eyes, and im-

aired memory, when' caused by
the violence of* Catarrh, as they
all frequently are. Remedy sold
by druggists, 50 cents.
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Of Pure Cod iver 0il with
Hypophosphites
0f Lime and Soda.

There are emulsions and emulsions,
and there is still maich skinsmed miil:
which maesquerades as cream. Triy us
they will many manifactarers cannot
80 disguise their cod liver oil as to make
it palatadble to sensitive stomachs. Scoil’s
Lmv‘ds:ion of PURE NORWEGIAN COD
i1 1 B QIL, combined with I ypophos-
Dpitites is almost as palaiable as milk.
£or this rcason as well as for the fact
of the stinudating qualities of the Hypo-
phosphites, Physicians frequently pre-
scribe it in cases of

CONSUMPTION,
SCROFULA, BRONCIITIS and
CHRONIC COUGH or SEVERE COLD,

AU Druggists sell it, but be sure Yo get
the genine, as there are peor imitations,

D

% has brought many
¥ tountimely graves.
@ What is o cough?

The luags, throator
W bronchial tubes have
been attacked by ag
cohl; nature sounds an
telling wwhere the discase

fica. Wisdom suggesits “ TRY
Wistar’s Balsam of Wild Cherry 37
it has cured thousands of persons.
-As long 83 you cough there is danger,
W for the cough is 2 Danger Signal.  Use

¢¢ Wistar** and he cured. None genuine
unlessgigned ¢ 1. BUTTS ” on wrapper.
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HUMPHREYS’
For Hovses, CGattle, Sheep, Dogs, Hogs,
AND POULTRY.
Page Boelcsn Treat

i un;(}hnrt b‘cn:.nl?gc'e(:f'&mmnu
CURES % Fevers,Congestions, Inflammation
A.A.7%pinal Meningitis, Milk Fever.
B.B,--Strains, Lamesss, Rhcamatism,.
C.C.«=Distemper, Nasal Discharges.
D.D.--Bots or Grubs, Worms.
E.E.--Coughs, Heaves, Pneumonia,
F.F.==Colic or Gripes. Bellyache.
G.G.-=liliscarriage, Hemerrhages,
H.H.-=Urinary and Kidpey Diseascs,

I.I.--Eruptive Discases, Mange.
K.--Diseases of Digestion, i’uralysis.

Single Bottle (over 50 coses), - - 60

Stable Case, with Specifics, Manual,
Veterinery Cure Ofl and Medicator,  87.60

Jar Veterinary Cure Gil, = 00

Sold by Druggists; or Sent Prepaid h
andin any qnaggty ‘on Receipt o‘;' mgw ox

HUMPHEREYS' MEDICINE CO.,

USE
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REMEDY
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Corner William and John Sts.,, New York.
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ETUMPEREYS’
_HOMEQPATHIC

AU I
of price. PHREYS' MEDICINE CO.,
A cion
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Business Cards,

ARCHITECTS.
). GGODELL AND F. H. SCHARDIN
: . have associated themseclves together as
Architects and Builders. Oflice, Pioneer Hall,
Seventh strees, between J and K, Sacramento,
Cal. Consultation and estimates made free o)
charge. CEIR VT e P AT R
MRS. MARION STIRLING. M. D.,
ATE LADY PRINCIPAL CF DUFFERIN
¢ Medical Coilege for Women, and Suaperine
tendent of Women’s Hospitals and Dispens
saries in Northern British India. Disecascs of
women and childre: speeiaity. OFFICE—
Room 7, Odd Fellows’ Tenipie.
H. ¥, ROOT. ALEX. NEILSON, J.DRISCOL.

ROOT, NEILSON & CO.,
TNION FOUNDRY—-IRON AND BRASS
} Fourders and Machinists, Front street,
between N anda ). Castings anc machinery of
every desceription made to order.

Atitvrneys-at-Aanw,
" CHARLES H. OATMAN,

A TTORNEY AND COUNSELOR AT LAW.
;\ OMec—420 J  streel, Sacramento, Cal.
Notary Public.

A L. HART,
/\T'l‘t JRNEY-AT-L. —OFFICE::
% west, corner F and J stieets.

12,13 and 14, Sutter Building.

THOMAS W, HUMPHREY,
,\T'('(‘:Y‘..\'X'IY AND COUNSELOR AT LAW.
4\ Southwest ¢ ; h and J streets;
Notary Publie. C s, Sacramento, Cal.

SOUTH-
Roums

Dentisivy.,
F. F. TERBETS,
DENTIS’I‘. 914 SIXTH ST. g
: between I and J, west side, (1
(3_1317)931}7@_ Congregational Church.

DR. W. C. REITH,
ENTIST, LINDLEY BUILD-

ing, southeast corner Sev-ferrtern
enth and J strects, 5:1«:“;1\1101110._
Cal. : LYY Y YS
C. H. STEPHENSON,
DENTIST, CORNER SEV-&5==
enth and J streets, over Ly-{Tries
on’s Dry Goods Store.
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Truits, Leeds, Preduce, Gic,

CULTIVATED WHITE WILD 0ATS
And ALFALFA SEED in lots to suit.

W. H. WOODb & CO.,
WHOLESALE PRODUCE,

Nos. 117 to 125 J Street, Sacramento.
S. GERSON & CO.,
—WHOLESALE—

Fruit, Produce and Commission Merehants
SACRAMENTO, CAL.

_P. 0. Box i | s S g
CURTIS BROS. & CO.,
GENERAL CORMISSION MERCHANTS,

Wholesale' Dedlers” in Fruit and Produce,

308, 310, 3
Telephone 37.

2 K st., Sacramento.
Postoflice Box 33

W. R. STRONG CO.,

Wholesale  Fruit and Produce Dealers,

SACRAMENTO, CAL.
EUGENE J. GREGORY,

FRANK GREGORY,
GREGORY BROS. CO.,

QUCCESSORS TO GREGORY, BARNES &
b)) CO., Nos. 126 and 125 J st., Sacrs

whoiesale dealers in Produce and Fruit,
stocks of Potatees, Vegetables, Green
Fruiis, Beans, via, Batier, Eggs,
vs on hand. Orders
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PARKER
0}
A

RLESS SHOTGUN

A T THIY ANNUAU TOURNAMENT oOFR

A 1889, held at Canngs, rance, the grand
rize, eonsisting of 2,000 francs and a valuae
le cup, was won with the Parker Hammers
less. The first Parker Hamancriess sun made
won the championship of America at Decatur,
IIl. Send for l'imstr:m-.d circular.

PARKER BROS., Makers,
MERIDEN, CT.
New York Sal esroom, 97 Chambers St.

JPRUNKENNESS

QUOR HABIT,
LML THE WORLD THERE /S BYT ONE C6kD,

o HAINES GOLBEN SPECIFIC

Itcan begivenincoffee, tea. orin articles of fov.
without thie knowledge of patient if neccssar,‘
it is absolutely harmless and will effcet a perm}
nent and speedy cure, whether the patient is
moderate drinkeroran alcoholie wreek, 1T 50
ER FAILS. Itoperates so quietly and with 56
s:xg.‘:igg m?lt. the phaiv.ienv. ulildergocs rnio i

, and soon his complete reformatio;
effected. 45 page book h'ee.p To be had ot .

JOSEPH HAHN & €0., Fifth and | Streets,

M"Wlmmand John Sts., N. Y.
J youthful errors
‘s
A id medical work ; read by every

TO WEAK MEN =i
' weakneau,' loat manhood,

mmm treatise ¢seanx2 um
ervons and debllitated. Add:

the effecta o!f

%nn = for_home FRE 3::
.oﬂm,l L § = charge.
man who 18 n Tess,
Prof, F.C. FOWLER, Moodus, Conn.
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ANST PILLS!
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