
SUPREME COURT DECISIONS.
[Filed January 30,1891.]

Appeal fromSuperior Court, San Fran-
cisco; Department One—E. R. Garber,
Judge.

For appellant, Alfred Clarke.
For respondent, George Flournoy, Jr.

IN BANK.
Clark*;. Appellant, "1

Rbis, Treasurer, etc., | No- 13>880"
Respondent. J

This action was brought for the pur-
pose of forcing, by writ of mandate, the
respondent to pay the appellant, who was
the assignee of a claim of a dismissed
police officer, ouo Pugh, the amount of
$256, principal, and costs and damages to
the amount of$25.

This sum of money was claimed under
and by virtue ofan Act of the Legislature
approved April 1,1878. (Statutes 1878, p.
879.)

It is asserted that the 82 per month
which the police officer claims to have
paid into the fund held by the Treasurer
was money in which he had a vested
right, and that on his discharge he was
entitled to have itreturned to him or his
representative.

The petition was demurred to as not
stating facts sufficient to constitute a
cause of action; the demurrer was sus-
tained and the writ dismissed. From
the judgment rendered in the premises
this appeal is taken.

The statute, under which this right is
set up by the plaintiff, has received con-
struction from the appellate court of this
State in Pennie vs. Reis (80 Cal. 269), and
from the Supreme Court of the United
States, in the same case, on writ of error
(132 U. S. Rep., p. 471). These cases hold
that a police officer, such as the
assignor of the appellant, never
had any claim on the fund involved
here, except upon the happening of cer-
tain contingencies, mentioned in the Act
of the Legislature of California, to which
we have just adverted; under which Act
alone could any right have vested in
the plaintiffor his assignor.

The voluminous and argumentative pe-
titionfiled herein does not, in our opinion,
State such facts as bring the appellant
within any of the contingencies of the

\u25a0 Statute which he invokes, and we there-
fore advise that tho judgment be affirmed.

Wo concur: Foote, C.
Haynk, C,
Belcher, C.

THE COURT,

For the reasons given in the foregoing
"opinion the judgment is affirmed.

[Filed January 31,1891.]
Appeal from Superior Court, San

'Francisco—J. G. Maguire, Judge.
For appellant, George B. Merrill, of

counsel, T. IBergin.
For respondent, F. G. Nowlanda.

DEPARTMENT TWO.
F. P. McLennan, Adminis- ]

trator, Appellant,
vs. No. 12,944.

The Bank of .California,
Respondent. J

This action was brought by Donald
McLennan, now deceased, and was tried,
judgment entered and notice of intention
to move for a new trialserved and filed
during his life-time. After his death his
administrator, the present plaintiff", was
substituted, and anew trial refused.

From the order made in the premises
the plaintiff appeals.

The action is to recover of the defend-
ant, a banking corporation, the sum of
ten thousand dollars, and interest. It is
alleged in tho complaint that on the 27th
day of November, 1869, tho Mission and
Pacific Woolen Mills consolidated, a cor-
poration, made, executed, and duly
indorsed and delivered to the plaintiffa
certain promissory note for ten thousand
dollars. (Trans., fols. 6 and 7.) That
upon the receipt of that note, the plaintiff
deposited it with the defendant, to bo
collected in due course of banking busi-
ness. That tho note and certain accrued
interest thereon was paid by the maker
of the note to the defendant on the 20th
day of April, 1870. That afterwards, on
the 26th of August, 1875, the defendant
closed the doors of its bank, stopped pay-
ment, etc., and refused to pay the plaintiff
the money collected by itfor him."

Tho defense was that tho noto was
never received by the bank from the
plaintiff for collection, but was given by
the plaintiff into the hands of W. C.
Ralston to be collected and the proceeds
used by him for his own benefit, and that
in accordance with this, the money was
collected by the bank at the request of
Ralston, placed to his credit, and paid out
to him on his checks drawn against his
account as a depositor with the bank.

The statute of limitations was set up,
and also certain demands against the
plaintiff held by the bank, were pleaded
by way ofset off, to an amount exceeding
the claim of the plaintiff". The court found
in favor of the defendant: "That the
plaintiffnever deposited the said note of
November 27, 1869, with tho defendant
to be collected ; that the plaintiff never
deposited said note of November 27,1869,
with tho defendant." (Tr. folios 50, 51.)
It further held that the plaintiff's cause
ofaction, if it had beon otherwise good
against the bank, which itwas not, was
not barred, but that the cause of action by
the plaintiff" on its counter demand's
against the defendant, was barred by the
statute of limitations. So that upon the
findings as made judgment was rendered
against the defendant for costs.

The first ground urged for a reversal of
the order denying a new trial is, that the
court did not give its decision and file it
with the clerk, within thirty days after tho
cause was submitted for decision under
Section 632 ofthe Code ofCivilProcedure.

The provision of the statue in question
is directory merely. (Broad vs. Murray,
44 Cal. 228; McQuillan vs. Donahue, 49
Cal. 157; Hayne on New Trials and Ap-
peals, Sec. 238, note 13.)

The main ground, as it seems, urged by
the appellant for the reversal of tho order
is, that the trial court misconstrued the
evidence given in the cause, and that
the findings against the plaintiff are
not in accord with such evidence
if properly and legally considered.
The only oral evidence in the case in-
troduced by the plaintiff to sustain the
contention that the note was placed in
the hands of Mr. Ralston, the then cashier
of the Bank of California, for collection
by the bank, the proceeds to be placed
therein to the credit of the plaintiff, was
the testimony of Donald McLennan and
the witness Tibbey, the latter having been
at one time an employe of the bank, but
was not at the time he testified. Mr.
Ralston, the only other person who might
have testified as to the exact nature of the
transaction by which he took the note
from McLennan for collection, was dead
at the time of the trial. So that whether he
took itas cashier of the bank, or in his in-
dividual capacity must rest mainly, ifnot
entirely, upon whether the emphatic and
positive statements made by McLennan
and Tibbey ought to have been given full
credit by the trial court.

Tho note, which it is claimed that
Ralston collected and had tho proceeds
placed to his credit in the bank, and drew
it out by check and used itforhis own pri-
vate purposes, was made in renewal of a
second note, which last had been in the
hands of Tibbev, a friend of McLennan's,
to^be collected by Tibbey, for McLennan.
When itbecame due, Tibbey placed it in I
another bank for collection," and Colonel |
Fry. the president ofthe millcorporation,
the maker of the note, was not ready to
pay it, and told Mr. Ralston, who was
largely interested in the corporation, of
the fact of the inabilityof the corpo-
ration at that time to meet the note,
and that Tibbey had it for collection.
Ralston was, as appears abundantly in
the record, a man and friend in whom
McLennan had the utmost confidence, at

t
whose instance the latter had several
times given his name on various notes,
and had at Ralston's personal request
loaned at one time $30,000 to the mill
corporation. In fact it would appear as
if McLennan on account of the confi-
dence he had in Ralston, and his inti-
mate personal and business relations !
with him as shown by McLennan's evi-
dence, ifhe had been requested to do it,
would at any time have intrusted or
loaned to Ralston, either his name, credit
or money.

Under these existing personal relations
between Ralston and McLennan, Mr.
Ralston inquired of Tibbey about this
second note. He was informed that the
note was held in confidence as agent by
Tibbey; then Tibbey saw McLennan,

who told him to tell Ralston who tho note
belonged to. This was done, and an in- I
terview occurred between Ralston, Tib- |
bey and MeLennan, by means of which
Ralston became possessed of the note,
had itrenewed and placed the renewed
note in the bank for collection as de-
posited for his own account individually,
and used the proceeds personally.

Another circumstance appears in the
case, in the evidence of MeLennan, and
that is, that although he says that Ralston
told him the money had been collected on
the noto, and placed to McLennan's credit
in the Bank of California, that he never
once made any inquiry of any one else
about the bank if such was the fact,
never nvide any demand for itfor years
afterwards, or during Ralston's life-time,
except to Ralnton, and never drew a
chock against it, or made any effort to
get it, as is usual in cases when men have
money on deposit in banks.

After Ralston's death, and during the
temporary suspension of the bank, this
act ion is brought, and when a largo alleged
indebtedness of McLennan to the bank is
barred by the statute of limitations, and
his claim being against a bank cannot be
likewise barred. Allthese facts were be-
fore the trial court.

In addition to certain suspicious facts
and circumstanr.-esi which time does not
admit of mention, it appears in the testi-
mony of McLennan, that he lirst posi-
tively and emphatically declared that he
had no interest or claim in tho third note.
And afterwards (folios .107-8, 123-4-5), de-
clarer] that he had. The reason which lie
KsMgns for not claiming tuft interest in
the tirst instunco being sis stated by him-
self, in answer to questions by his coun-
sel, which questions and the answers are:

Q. This morning you wereasked in re-
gard to the first and second notes, and
yon said that the third note was not
yours. I should like to know ifyou havo
any explanation to make about that?

"A. Well, I made a groat mistutc this
morning, because Ithought that not Imv-
ing any physical connection in the tl:i--1
note,.that itmight not belong to me, or it
might prejudice niy standing in court. I
at once saw my mlsluke, and beg now to
correct it. 1 claim ownership in that
note, the same as the other two notes. I
claim ownership in any note having any
connection with the transaction.

"<^, You also suid that you never au-
thorized or ratified the taking up of the
third note. What do you mean by that?

"A. Well, Im/MArto say by that, what-
ever the bank' done iv Connection, or in
the shape of aa accommodation to the
mill,of course it was no doings ofmine,
any more than tho proceeds from any ac-
commodation they 'might afford tw) mill.
I claim the payment—claim the money."
(Trims., fols. 155-0-7.)

From this it seems as if the witness
thought himself justified in making his
recollection conform to his supposed in-
terests, and that he was ready to and did
make what he calls a '"mistake" in his
own favor, as to the statement of a fact,
or a claim of interest, when to do other-
wise and state the fact or claim correctly,
would, :us he said, "prejudice my tt(mding
in etmrt."

Space forbids us enumerate all the
other instances, either, as claimed,
resulting from the want of recollection, or
otherwise, where it would seeiri that the
witness caused "intestinal" conflicts in
his testimony, or mado statements in-

j herently improbable in their nature. But
such appears to us to have been the
character of his ' testimony, and
under such circumstances we do not
see, in view of the decisions of the appel-
late court ofthis State, that the trial court
was compelled to regard as true his state-
ment as to how Ralston became possessed
of tho note. (Crook vs. Forsythe, o0 Cal.
<H?2; Bernal vs. Wade, 46 Cal. 667; Blank-
man vs. Vallejo, 15 Cal. 63y-64i>; Baker vs.
Fireman's Fund Ins. Co., 79 Cal. 34-41;
Mogk vs. Peterson, 75 CIII. 501.)

Mr. Tibbey's mistakes and corrections
also leave it doubtful ifhis recollection of
the facts just as they occurred when
Ralston took the note are to be relied on,
and besides the peculiar relations be-
tween Ralston and McLennan, and
all the facts and circumstances sur-
rounding the transaction, and the con-
duct of the plaintiffafterwards, as above
adverted to, might well cause the trial
Judge to doubt the correctness of the
memory of the witness.

Itis further claimed that the books of
the bank showing the alleged indebted-
ness of the plaintiff, asset up by counter-
claim, wore inadmissible in evidence.
The transactions of a bank, relating in
large measure with its customers, to the
receipt ofmoney from them and the pay-
ing of itout to them, on loan or check.it
would seem as iftheir books showing the
original entries of such transactions are
admissible and competent evidence for
tho bank. (Morse on Banks, 3d cd. Sec.
295, note, pages 510, 511; Union Bank vs.
Knapp, 3 Pickering, Mass. 96, 109; Wat-
son vs. Phoenix. Bank, 8 Met. Mass. 217,
220. 221.)

Even ifthe claim of the defendant was
barred by the statute of limitations, this
did not render this evidence to show
the original indebtedness inadmissi-
ble, for it might happen in such a case
that the party introducing itwould be
able to show facts which would take it
out of the operation of the statute, and
after the date of the claim and its nature
are shown, it then becomes a question for
the court to determine from all the evi-
dence whether such claim is or not en-
forceable under the statute. While a
recovery on such claim may be barred,
this doos not render proof of the claim in
the first instance incompetent. Besides,
the findings of the court are that the claim
was barred, hence the plaintiff is not
prejudiced. The same rule applies to the
objection to the admission in evidence of
the promissory note for $10,841 75, exe-
cuted by the plaintiffto the defendant.

There are other objections urged to the
admission or exclusion of evidence. We
have given to arguments made and au-
thorities cited minute and thorough con-
sideration, and have examined the tran-
script carefully, but we cannot see
wherein any prejudice could have been
suffered by the plaintiff.

The decision of the court was, unques-
tionably, correct, and even ifsome evi-
dence was admitted and other evidence
excluded, perhaps improperly, it yet ap-
pears that, even then, the evidence uuoo-
jected to in the record was unaffected, as
that admitted against objection, and that
excluded was not of sufficient import-
ance to change the result. Perceiving no
prejudicial error in the record we advise
that the order appealed from be affirmed.

Foote, C.
I concur:

Belciikr, C.
THE COURT.

For the reasons given in the foregoing
opinion the order appealed from is af-
firmed.

[Filed February 3, 1891.]
Appeal from Superior Court of San

Diego \u25a0 County — George Puterbaugh,
Judge.

For appellant, L. L. Boone..
For respondent, Reinoehl tfc Harrison.

DEPARTMENT ONE.
Russ Lumber and Mill'

Company, Respondent,
vs. \ No. 13,954.

G. A. Garrettson et al.,
Appellants.
The plaintiff, a corporation, brought

this action to foreclose a lien for materials
furnished for, and used in, the erection of
a building on land owned by defendant,
Garrettson.

It is alleged in the complaint that on
the 17th day of February, 1888, defendant
Garrettson entered into a contract with
defendants Wanberg & Nelson, where-
by they agreed to erect and finish for him
a building on a certain described piece of
land; that on various occasions between
the 22d day of February and the 20th day !
of May, 1888, the plaintiff,at the instance j
and request of the contractors, furnished
materials, viz.: lumber, laths, shingles
and windows, to be used and which were i
actually used in the erection and con-
struction of the building specified in the ]
contract; that the market value of the 1

materials so furnished and the amount
agreed to be paid therefor is the sum of i i
§1,112 56, of which sum $300 has been j 1

paid, and the balance of $812 56 is still 11
due, owing and unpaid to the claimant; 1

that on the 23d day of February, 1888, the 1
plaintiff duly gave to Garrettson a writ- ]
ten notice that it had agreed to furnish
the materials as aforesaid for the 1
erection of said building, and there- 1
after there became and was due 1

and owing from him to the con- 1
tractors, on account of the contract, an 1

amount largely in excess of the balance <

! so due and unpaid to plaintiff, and suffl-
I cient toanswer its claim, including costs
I and attorney's fees; that Garrettson is
now, and during all the time herein spe-
cified, was the owner of the lotof land on
which the building was greeted, and all
thereof is necessary for the convenient
use and occupation of the building; that
on or about the 20th day of June,
1838, the building was completed, and
thereafter, on the. 13th day of July fol-
lowing, plaintiff, for the purpose of se-
curing and perfecting a lien for the mon-
eys so due upon the building and land
described, under the provisions of Chap-
ter ll.,TitleIV., Part 111., of the Code of
Civil Procedure, tiled for record, in the
Recorder's Office of the county in which
the property was situated, its claim of
lien, which was duly verified and three
days later duly recorded, and a copy of
which, marked "Exhibit A," was* at-
tached to and made a part of the com-
plaint.

Defendant Garrettson demurred to the
complaint on the ground that it did not
state facts sufficient to constitute a cause
of action ''for the reason that the instru-
ment set forth iv said complaint as 'Ex-
hibit A,' and purporting to be a notk-e of
claim filed for record in the Recorder's
Office, does not comply with the statute
in such cases made and provided, inas-
much as there are no words or clauses
contained therein which set out a claim
of lien on certain property to be charged
therewith, and tba statement of demand
is entirely wanting;" and also on thu
ground that the complaint, wai ambigu-
ous, uncertain and unintelligible, "for

I the reason that itappears Upon the com-
plaint that the contract therein wns for
au amount exceeding one thousand dol-
lars from the stun of money therein set
forth, oad froiq lie feet thai Wanbwg *Nelson are made party defendants;
but it does not state whether there
was a written contract filed in accord-ance with law, ox sat out said contract in
the complaint as the best evidenced"
The demurrer was overruled and he then

I answered.
The case was tried and judgment ren-

dered foreclosing the lien, us prayed Tor.
From that judgment Uarrettson alone ap-

! pi-.ils, without any statement or billofex-
oepUons.

it is argued for appellant that the com-
plaint was insufficient, because there was
no averment as to what was the contractprice between the owner and contractors,
or that there was any express agreement

| to pay anything, or as to what \v:is the
reasonable value of the work to bo done;
mid hence, it is said, there was nothing to
show that any sum ever became due un-
der the contract from the owner to the
contractors.

It is true that neither the contract prioo
nor the reasonable value of the work was
specifically set forth in the complaint;
and the averment that, alter the plaintiff
gave Garrettson written notice that it had
agreed to furnish the materials, there be-I came and was due and owing from him to
the contractors, on account of the con-
tract, an amount in excess of the balance
due and unpaid to the plaintiff, was a
statement oi conclusions of law rather
than of facts. And, of course, this state-
ment, if tested by demurrer, would have
been insufficient. It was, however, not
so tested, nor was it in any way traversed
by the answer. The point seems to he
mado here for the first time. Under such
circumstances, wo think, the complaint
should be held sufficient in this regard.

In this connection it is suggested that
ifGarrettson agreed to pay a price for the
erection of his building, and the amount
exceeded $1,000, the contract was void
unless properly recorded, and if the
amount was less than §1,000, he was not
required to reserve 25 per centum thereof
for thirty-five days after the buildingwas
completed, but could pay the price at any
time, and in any way agreed on by the
parties. And it is said, for aught that ap-
pears in the complaint, the price may
have been fully paid before tho work
commenced, or'may have been a prior
indebtedness. But the statute, after pro-
viding that if the contract price exceeds
£1,000, the contract, or a memorandum I
thereof, must be recorded or otherwiso
be wholly void, goes on to say, "and in
such case the labor done and materials
furnished by all persons aforesaid, except
the contractor, shall be deemed to be
done and furnished at the special instance
ofthe owner, and they shall have a lien
for tho value thereof." (Sec. 1180, C. C.
P.) And the next section (Sec. 11S4, C. C.
P.) has this provision: "Any of the per-
sons mentioned in Section 11S3, except
the contractor, may at any time give to
the reputed owner a written notice that
they have performed labor and furnished
materials, or both, to the contractor, or
other person acting by authority of the
reputed owner, or that they have agreed
to do so, stating in general terms the kind
of labor and materials, and the name of
the person to or for whom the same was
done or furnished, orboth, and the amount
and value, as near as may be, of that
already done or furnished, or both, and
of the whole agreed to be dono or furn-
ished, or both * * * Upon such notice
boing given, it shall bo tho duty of
the person who contracted with the con-
tractor to, and he shall, withhold from
his contractor, or from any other person
acting under such reputed owner, and to
whom by said notice the said labor or
materials, or both, have been furnished,
or agreed to be furnished, sufficient
money due, or that may become due to
such contractor,*or other person, to an-
swer such claim and any lien that may be
tiled therefor for record under this chap-
ter, including counsel fees not exceeding
one hundred dollars iv each case, besides
reasonable costs provided for in this
chapter."

Under these provisions, whether tho
contract was recorded or not, ifproper
notice was given, and if sufficient money
was then due, or afterwards became due,
from the owner to the contractors, to pay
the plaintiffs claim—and that sufficient
did become due is not denied or ques-
tioned—it was the duty of the owner to
withhold the same from the contractors,
and the plaintiffis now entitled to havehis claim of lien therefor enforced.

But it is urged that it does not appear
what were the contents of the notice given
by tho plaintiff to the owner, and that it
should therefore be held insufficient to
meet the requirements of Section 1184 of
the code. The complaint alleges that the
plaintiff furnished the materials to bo
used in the construction of the building,
stating in general terms the kind of ma-
terials, at the instance and request of the
contractors, naming them, and that the
amount agreed to be paid for all thereof
was $1,11:2 50. It is then alleged that the
plaintiffgavo to the owner of the prop-
erty a written notice that ithad agreed to
furnish the materials a.v aforesaid, etc.
The words "as aforesaid" evidently re-
ferred to the materials and the persons to
whom they were furnished and the value
thereof as before stated, and hence we
think the notice must be held sufficient.

It is also objected that the complaint
must allege that a claim of lien has been
verified and filed, containing certainstatements, and that the complaint is in-
sufficient in this respect. Itwas alleged
that a claim of lien was verified and filed,
and a copy thereof was attached to and
made a part of the complaint, and
whether it contained the required state-
ments or not was shown by the lien itself.

It is further objected that the claim of
lien is defective in that itdoes not purport
to charge the property, nor state the name
of the owner of the building, nor state to
whom the materials were furnished, nor
the terms of the contract.

Asubstantial compliance with the stat-
ute is all that is required. (Tredinnick
vs. Mining Company, 72 Cal. 78.)

The claim of hen states that Garrettson i
was the owner of a lot of land, which is
described, and that he entered into a con- i
tract with Wanberg <fc Nelson by which
they agreed to erect and finish for him a
building on the lot, and that the building i
Mas completed at a time named; that the •<plaintiff furnished the materials under a I
contract with Wanberg & Nelson, by '
which they agreed to pay the mar- >
ket value thereof at date of delivery in I
cash, and tho whole value and balance un- i
paid are stated; and that the plaintiff, on a (
day named, duly gave a written notice to 1
Garrettson that he had agreed to furnish i
the materials as aforesaid; wherefore it <claimed the benefit of the provisions of s
the Code of Civil Procedure, relating to iliens of mechanics on real property. i

The above seems to be a sufficient state- t
ment that Garrettson was the owner of 1
the building which was erected for him 1
on his land, and that the materials were «
furnished to Wanberg & Nelson, his t
contractors. To say that, the name of the i
owner of the building, and the names of | <

the persons to whom the materials were
furnished, are matters of mere inference,
since it does not necessarily follow that
the owner of the land is the owner of the
building, and the materials might have
been furnished to a sub-contractor or
other persons, seems to us to be not even
a plausible argument. So the terms of
the contract, we think, were sufficiently
stated. (See Hills vs. Ohliz, 63 Cal. 104.
and Jewell vb. McKay, 82 Cal. 144.) And
the demand that the plaintiff have the
benefit of the law relating to liens was a
sufficient statement that it claimed a lien
on the described lot of land A-ith the
building thoreon.

It is objected that there is a variance be-
tween the contract set out in the com-
plaint and that set out in the claim of
lien. We see no material variance. The
contract, as set out in both papers, seems
to be substantially the same.

It is also objected that the findings of
the court aro insufficient to support the
judgment. This is rested upon trie tenth
Uniting, which ready as follows: '"That
on the 13th day of July, I&SS, plaintiff, for
the purpose ofsecuring and perfecting a
lien for the money so due it as aforesaid
upon the land and premises and building
aforesaid, hereinafter described, graxanani
to tin.- provisions ofChapter 11., Title IV.,
IV.rt lll.ofthe Code of CivilProcedure of
the State of California, filed for record in
the office of lue Kecorder of San Diego
County, California^ wljere said premises
are situated, its claim ttherefor duly veri-
fied in iis behalf by its mnnarrr. g. y,
Johnson, and that said claim or lira la in
duo form and was filed in due time and is
a valid subsisting claim of lien under the

we think the finding sufficient.
Lastly, it is said that there is no Judg-

ment ag&inst i he pturties personally liabk>,
and that such jodg'ineut is uccessary to
support tiie lion. We know of no law or
decision Bapportiue this position. The
ease of Pheips vs. M. <_'. 6. M. Co. (40 Cal.
:«>;, cited in support ol'-ii. only holds that
the material mau, man actiou u> enforce
a li::i, was n<>t entitled to a- personal
judgment agsthutt tin; owner.

We Hu:l uo material error in the record,
:•::<! aavlSo ihaX iiiu judginont be tif-
firraed. Sblvozo, C.

We concur:

the court.
For tlicreasons givuir in the foregoing

opinion the judgment la at&rmed,and the
court below is directed, apon the filingof
the rcmittiuir therein, to allow the plaint-
iff as a part of the'costs upon this appeal
a ivnscn;;; i!,-> ioo lor the services of its, at-
torneys in this court.

[Filed February 2,IS9L]
Appeal from Superior Court ofLos An-

g< Lea County— LucJen Shaw, Judge.
Fos appellants, Hugh J. and William
For respondent, Charles McFarland

and Sargent tte liarphuui.
DEPAKTMKNT ONE.

Fbiok kt al., Appellants, |
vis. \ Xo. 13.GG9.MiißFoni), Itospondont. J

The plaintiffs applied to the Superior
Conn of i-os Augclt» County lor a writ of
inundate to the .Superintendent oi'lStreets
of the City oi Los Angelos, directing him
to make an assessment for certain work
done by them in laying a sewer in
Seventh street, undqc a contract wiili.thocity authorities. In their application
they aver that they entered into a con-
tract with the Superintendent of Streets
by which they agreed to lay the sewer
"in accordance with plans and specifica-
tions therefor on tile in the office of the
City Surveyor," • * • "but
said plans and specifications were faulty
and erroneous in this: that about eight
feet of sewer more were required by said
plans and specifications to be laid, and
were laid by ailiantH, Ulian was authorized
by the resolution of intention;" that
they had performed their work to the
satisfaction of the Superintendent of
Streets, and that he accepted the same
and made an assessment therefor, "and
in said assessment included the cost and

I incidental expenses of said unauthorized
eight feet;" that they brought an action
to recover the amount of a portion of
the assessment against one H. L.
Williams, who had refused to pay the
same, "because ofsaid excess of work,"
and that they had dismissed the said

The defendant demurred to the appli-
cation, and his demurrer having been
sustained, the plaintiff declined to amend,
and appealed to this court from the order
denying the writ. The plaintiffs do not
in their application aver in terms that the
assessment that had been issued was
void,nor can we say from the facts averred
by them that it was void. Neither do
they aver that the court in which they
brought an action upon itdecided that it
was void, but they say that they dismissed
their action againsi/VVilliams upon "be-
coming convinced From the rulings of
the honorable court that judgment could
not be recovered by them."
If the assessment was a valid one, the

Superintendent of Streets cannot be re-
quired to make another, and unless facts
showing that itwas not validwere clearly
set forth in their application, tlio court
was justified in refusing to grant the writ.

1. The plaintiffs do not show very
clearly in their application wherein the
plans and specifications which were on
lilein the office of the City Surveyor "re-
quired about eight feet of sewer more to
be laid" than was authorized by the reso-
lution of intention, but we understand

i therefrom that they required the sewer to
be laid to a point 088 feet west of the east
lino of Pearl street,-instead of 9SO feet
westerly therefrom, as specified in the
resolution. If this be the fact, it would
result that the plaintiffs laid the westerly
eight leet of the sewer without authority,
and that they are not entitled to au
assessment for that portion of the work
done by them. It does not result, how-
ever, that the assessment for the work
done by them that had been authorized
by the resolution of intention was void.

Neither does it clearly appear from the
application where the lotofWilliams was
situated with reference to this excess of
eight feet. If it was wholly or in
part within the eight feet, theplaintiffs are not entitled to an assess-
ment against that part of the lot not
fronting' upon the work authorized by
the City Council. If his lot was east of
the 980 feet limit the assessment against it
would not bo rendered void by the fact
that the entire assessment purported also
to make a charge upon lots that were not
within the resolution of intention. In-
asmuch a« the price at which the plain-tiffs were to do the work was estimated
by the lineal foot, thecost of that which
was dove by them outside of the 9SO feet
Hunt could be easily rogregated from the
remainder. (Himjnelman vs. Hoadley,
44 Cal., 27«i.)

2. If the assessment embraced only
the frontage upon the. 980 feet covered by
the resolution of intention, but included
the expense of laying the sewer in the
eight leet outside of that limit,it was anerror which could have been corrected by
the City Council upon appeal, and the
failure to take such appeal was conclusiveupon the owner as well as upon the con-
tractor. (Himmelman vs. Hoadley,
supra; Boyle vs. Hitchcock. HG Cal. 129.)
If the lotof Williams as assessed was

partly within the 980 feet authorized by
the resolution of intention to be "im-
proved" by the sewer, and partly outside
thereof, it was the duty of plaintiffs to
appeal to the City Council within thirty
days after the date of the warrant for the
purpose of having the assessment cor-
rected. Upon such appeal the City Coun-
cil would have limited the assessment to
the 980 feet authorized by their resolution
of intention.

Section 11 of the Act of March 8,1885
(Stats. 1885, p. 15(3) provides that: ;'The
contractor having or making
any objections to the correctness or legal-
ity of the assessment * * * shall
within thirty days after the date of the
warrant appeal to the City Council. * *Upon such appeal the said City Council
may • * * set aside, alter, modify or
correct the assessment in such manner as
to them shall seem just; * * * and
may instruct and direct the Superintend-
ent of Streets to correct the assessment in
any particular, or tt> make and issue a
new assessment to conform to the decis-
ions of the City Council in relation there-
to. All the decisions and determina-
tions of said City Council •. * * shall
be final and conclusive upon all persons
entitled to appeal under the provisions of
this section, as to all errors, informalities
and irregularities which, said City Coun-
cil might have remedied and avoided."

It was the duty of the plaintiffs, and
not of Williams, to take this appeal.
They were interested in having a legal
and correct assessment. It the assess-
ment was illegal and created no lien upon
his land, Williams was not a person who
would feel "aggrieved," and was not re-
quired to appeal for the purpose ofgiving
to the plaintiff a valid assessment. (Smith
vs. Cofran, 34 Cal. 310.)

Itfollows that, inasmuch as the plaint-
iffs did not appeal from the act of the
Superintendent of Streets in making the
original assessment, they are concluded
thereby, and are not entitled to have it
corrected in any other mode.

Itis unnecessary to decide whether any
part of the work to be done under the
resolution of intention "is the improve-
ment of an entire crossing," or whether
it was necessary to post notices of the
passage of the resolution "i-n front of each
quarter block liable to be assessed."

The order appealed from is affirmed.
Harrison, J.

We concur:
Patkuson, J.,
Garoutte, J.

[Filed Februry 3,1891.]
Appeal from Superior Court, Los An-

geles County, Walter Van Dyke, Judge.
For appellant, Chapman «t Hcndrick.
For respondents, C. McFarland, S. M.

\\ hite, Graii", Gibbon A Creighton.
DEPARTMENT TWO.

Ji:sse Yarnell, Appellant, 1
City of Los Axoeles, et j **°* 920

els.. Respondents, J
This is an action brought by a resident,

and taxpayer, against the City of Los
Angeles, M. D. Johnson, Treasurer ofsaid city, and the City Hank, a private
corporation. The purpose of the action
is to enjoin the said Treasurer from de-positing the public moneys of the city
witiisitid bank pursuant to'a'certain con-tract between tha •_-ity and the bunk. De-
fendants tiled a general demnrreY —"that
Baid complaint dccc not s j.:iu- facts surti-
eieiit ro ooßstttute a eattse ofaction." An
answer, and supplemental answer, were
tiled, together with some affidavits, and
tii,' ease was submitted. Siibsoquenily
ti:e c un rendered judgment by which it
v, us "ordered, adjudged and decreed, that
tbe demurrer to tho complaint be
sustained;" that plaintiff was not entitled
to tho Injunction; that the or.ler to showcause bo discharged, and the action dis-
missed; and U::iidefendants recover their

••>\u25a0••!:-. Plnlnnff appeals i'rom tho judg-
ment, and it i3clear thxt'theappeal turns
upon the sufficiency of the complaint,
;:::J !\u25a0..\u25a0 eoiye itnoss of? tho decision of the
court upon the demurrer. Upon the ;'.;• c
of the complaint appear the following
facts:

The city of fjos Apgoios is a innuicipal
corporation existing under what is gen-
eraJJy called a "treeltoidgrtf charter,"
formed in pursuance of tiie amendment
of Section S of Article XI. of the State
Constitution, approved March 10, lssr.
(Stats, of 1887, p. 88.) Tlie charter
was approved by the Senate and
Assembly on January 31, lteiS).
Section 44 of the charier provides,among other things (in brief), thux
it shall be the duty of the City Clerk, on
a certain day of January in eacb ye:ir, to
advertise for sealed proposals from banks
of deposit hs to the terms upon which
they will "receive and disburse the pub-
lic moneys of s;iid oiiy." The proposals
arc to specify the rate of interest, esti-
mated upon dailybalances, which the bank
will allow on "the public moneys de-
posited. And "the ibank offering thehighest rate of interest shall be appointed
the depositary of public moneys." After
it is ascertained who is the highest bidderthe council is to enter into v contract with
the bank, providing that the latter shall
pay "all warrants drawn upon the City
rreasurer" so long as there is city money
in the bank to meet the warrants on the
various funds. Provision is made for a
bond to be given by the bank. "Upon
approval of such bond, and the signing
of such contract, the council shall direct
the City Treasurer to deposit each day,
when such bank is opon for transaction
of busines, with the bank thus selected,
all public moneys ofsaid city by him col-
lected or received. For each such deposit
the treasurer shall take the receipt oi thebank, and from and ofter the deposit ofsuch money in said bank the treasurerand iiis bondsmen shall no longer beliable therefor." Under this section of
the charier the city made the kind ofcon-
tract provided for therein with the defend-
ant, the "City Bank," and the defendant
Johnson, Treasurer, was, under such
contract, about to deposit the public
money in said bank when this action wascommenced. The question presented is\u25a0whether ornot the provisions of said Sec-tion 44 of the charter are constitutional
and valid.

Section C, of Article XI. of the Consti-tution, provides that "cities and townsheretofore or hereafter organized, and all
charters thereof framed or adopted by
authority of this Constitution, shall besubject to and controlled by general
laws;" and the amendment to Section 8,
of Article XI., under which the Los
Angeles charter was framed, provides
that certain cities may frame charters for
their own government "consistent with
and subject to the Constitution and laws
of this State." If, therefore, the provis-
ions above stated, of said Section 44 of the
charter in question are inconsistenteither with the Constitution, or with any
law which is "general" in the sense in
which it is used in the clauses above
quoted, then they are invalid and void.And we think that they are inconsistent
withboth.

There are several clauses of the Con-
stitution which point to the intent that
public moneys shall not be used by, or
for the benefit of, private persons and
corporations; but one or two of
them only need be invoked here. Sec-
tion 13, of Article XI.provides that "the
Legislature shall not delegate to any
special commission, private corporation,
company, association or individual, any
power to make, control, appropri-
ate, supervise, or in any way
interfere with any county, city,
town or municipal improvement,
money, property, or effects, whether
held in trust or otherwise, or to levy
taxes or assessments, or perform any
municipal functions whatever." The
only method proposed to avoid this pro-
vision is to say that while the Legislature
may not do the thing prohibited it may
authorize its creatures, municipal cor-
porations, to do it. But the thing which
the Legislature is forbidden to do, it can-
not delegate to another to do, unless such
power of delegation is given by the Con-
stitution itself. And in other places
there is such power, of delegation given.
For instance, in Section 12 ofArticle XI.
tho Legislature is forbidden to impose
taxes on municipalities for municipal pur-
poses, but may, by general laws, vest such
power in the municipal authorities; and
in Section 14 of tho same article, the I
Legislature is prohibited from creating I
any offices in municipalities for the in- |
spection, etc., of merchandise, etc.; but, j
it is provided, that the municipality '"may, when authorized by general law, I
appoint such officers." In Section 13,
however, there is no such power of dele-
gation given. Under the construction
contended for by respondent, while the
Legislature is prohibited by Section 26 of
Article IV.from authorizing lotteries, it
could give that power to municipalities.

Again, carrying out the same intention,
Section IG, of Article XI., watch does not
speak of the Legislature, but deals di-
rectly with municipalities themselves,
provides that all moneys of any muni-
cipal corporation, coming into the hands
ol any officer thereof, sjiull immediately
be deposited "with the Treasurer, or
other legal depositary, to tho cr«lit of
such city, town, or other corporation re-
spectiveiy, for tUe benefit of the funds to ,
which they respectively belong." The
word "Treasurer" is the one by which
the custodian of public money is usually
designated, and he is a public officer; and '
the phrase "other legal depositary" isclearly used to designate such public
officer, %vhether he be called in any par-
ticular municipality "Treasurer" or Dy
some other name. It certainly does not
mean a private individual or corporation.
And, inthe case at bar, the relation be- .
tween the city and the City Bank, under .
the contract, is, we think, simply that of
creditor and debtor—the bank being a
borrower of the public money.

But if the bank could be held to be a
public officer, then the contract would be -
in the lace of Section 17, of Article XL,
which provides that "the making of
profit out of county, city, town, or other ,
public money, or using the same for any
purpose not authorized by law, by any

officer having the possession or control
thereof, shall be a felony, and shall be
prosecuted and punishodas prescribed by-
law." In this section the phrase "mak-
ing of profit out of county, city, town,
or other public money," is an inde-
pendent clause and, ofitself, constitutes a
lelony, and is not dependent upon the
subsequent words "not authorized by
law," so that these latter words need not
be here construed.

We think, also, that the section of the
charter under review is inconsistent with
both the spirit and the letter of the gen-
eral laws of the State relating to public
moneys. For instance, Section 426 of the
Penal Code defines "public moneys" as
including all moneys belonging to "any
city, county, town or district:" and Sec-
tion 424 provides that "each officer of this
State, or of any county city, town, or
district of this State, and every other per-
son charged with the receipt, safe-keep-
ing, transfer, or disbursement of public
moneys who" commits certain acts with
respect to such public moneys as are
enumerated in ten subdivisions of the
section, "ispunishable by imprisonment
in the State prison for not less than one
nor more than ten years, and is disquali-
fied from holdingany office inthis State."
This is certainly a "general law" within
any reasonable definition of that term
that could be suggested, and the forty-
fourth section of the charter is clearly
inconsistent with it. Counsel contend
that said section 424 (P. C.) is qualified,
in most part at least, by the words "with-
out authority of law," which occur in the
first subdivision. But waiving here the
meaning of the word "law" as applied to
a charter adopted by only a part of thelaw-making power, it is sufficient to say
that Section 224 enumerates a great many
things which one having custody of pub-
lic moneys may do which are not"authorized by law" in any sense, and
which are declared to be crimes punisha-
ble by imprisonment in the State prison,
and by debarment from office. But ifa
private corporation should commit any of
these crimes how could it be made tosuffer the penalty prescribed? It has
neither a body to be imprisoned, nor a
right to hold office of which it could be
derived. It seems clear, therefore, that
a scheme which places public moneys in
the possession and control of a private
corporation is entirely inconsistent with
the provisions of the section of the code
above quoted.

Without referring with further detail to
other provisions of the Constitution and
the laws, our conclusion is that tho parts
of Section 44 of the charter of the city
above referred to, and the said contract
attempted to be made under it, are incon-
sistent withboth tho Constitution and the
general law* of the State; that the com-
plaint in this action states facts sufficient
toconstitute a cause ofaction, and that the
court below erred in sustaining the de-
murrer.

(The point is hinted at, though not
pressed in the briefs, that a taxpayer can-
not maintain this action. We suppose
that counsel wish the case decided on its
merits, and not upon an issue in the na-
ture of one raised by a dilatory plea, for
their arguments go almost entirely to the
point of the constitutionality and validity
of the part of the charter assailed. We
think, however, that in this case, where it
is proposed to take all the public moneys
of the municipality out of the hands of
their legal custodian, and place them in
the possession and control of a private
corporation, a taxpayer has sufficient in-
terest in the subject matter toprevent, by
suit, the consummation of the illegalact.)

The judgment is reversed, with direc-
tion to the Superior Court to overrule the
demurrer to the complaint.

McFarland. J.We concur:
De Haves, J.,
Sharpstetn, j.

[Filed February 2,1891.]
Appeal from the Superior Court of Los

Angeles County—H. K. S. O'Melveny,
Judge.

For appellant,-Ed win Baxter.
For respondent, WillD. Gould and Jas.H. Blanchard.

DEPARTMENT TWO.FOSS ETAI,., 1Appellants, f
vs. [No. 14,014.Joseph Hixkell,

Respondent. JThis ie an action of ejectment. Judg-

merit went for defendant, and plaintiffs
appeal.

Plaintiffs claim title under an United
States patent to the Southern Pacific
Railroad Company, dated April 4,1871),
and a deed from said company to plain'
tiffs, dated June 20, 1887. Defendant
claims as a pre-emptor, contending that
at the date of the definite location of the
Southern Pacific Railroad, which was on
or about April3, 1871, tho land in contest
was within the exterior limits of the San
Jose Rancho, a valid Mexican grant, and
was therefore reserved from the grant to
the railroad company.

There was a former trial of this case,
and a former appeal. At that trial the
court made certain findings and gave
judgment for plaintiffs. On appeal this
court determined most of the questions
involved favorably to defendant (Foss vs.
Hinkell, 78 Cal. 158), and the decision oi
this court then made as to those questions
has become the law of the case. But this
court reversed the judgment for want of a
finding whether or not the land was
within the exterior boundaries of said
rancho. The court below had found that
according to a survey called the "Thomp-
son Survey," the land was within said
boundaries, and that according to a sur-
vey called the "Hancock Survey," itwas
mo£, and this court, in its opinion, said:
"The exterior limits of the rancho do not
depend on any survey made of it. Th 9land sued for may be within such ex-
terior limits though excluded from thosurvey. Though Hancock may have ex-
cluded this land from his survey, itstillmay be within the exterior boundaries
of the rancho as granted by the Mexican
Government. What the exterior lim-
its of such granted rancho were
must be determined by the expediente of
the grant issued by the Mexican Govern-
ment, including petition, diseno, and
grant, the boundaries designated in which
may be identified by parol evidence.
(See Doolen vs. Carr, .mpra)." And for
this defect in the findings the judgment
was reversed, and the cause remanded"with directions to the court below to
find, on the testimony already intro-
duced, and such lurther testimony as
may be introduced by either party,
whether or not tho land in suit was, on
the 3d day of April, 1871, within the ex-
terior boundaries of the rancho San Jose
as granted by the Mexican Government,
and on such findings to enter judgment."
And so when the case went back U> tho
trialcourt there was only one issue—theone last above stated—to be determined.

When the case was heard again in the
trial court, that court, following the said
directions of this court, found "that tho
land in suit wan on the third day ofApril,
1871, within the exterior boundaries of
the Rancho San Jose an granted by the
Mexican Government," and gave judg-
ment accordingly for defendant. And it
is evident that the judgment must standunless the court committed materialerrors in ruling upon the admissibility of
evidence; or unless the said finding is notsupported by tho evidence.

Appellants took certain exceptions to
the admission ofcertain evidence; but the
point is not pressed in the brief, and—
especially when wo consider what was
decided when the case was here before—we see no error on this point.

The main contention of appellants isthat the finding is not supported by theevidence. Their counsel argue that the
court must have found the land in suit to
be within the exterior boundaries of tho
rancho simply, because it was claimed
that said boundaries included said land.
But there was introduced in evidence the
originalpetition,the expediente, the discno,
the act of judicial possession, various
maps, decrees and proceedings, and also
oral testimony of witnesses as to the ex-
terior boundaries of the rancho. Itwould
be a useless labor here to review all this
evidence. Itis sufficient to say that aftera full consideration of the evidence we
are not prepared to say that the court was
not warranted in finding that the land in
suit was within the exterior limits of the
San Jose Kancho, "as granted by tho
Mexican Government"

The judgment and order denying a now-trial are affirmed. McFAttLAifD, J.
We concur:

DeHavkn, J.,
Sharpstein, J.
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Beechah's pills core bilious, nervous

ills.
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QThanjjeJ* pcttly for the $Ufr $m*oc.

OUR. WINTER

CLEARING * SALE!
Cash, is easier to make an inventory of than

merchandise. We are trying to boil down as
much of our stock as possible into it. We have
a habit of balancing accounts once a year. Our
year is nearly up. Stock-taking time with us
is here. While this goes on cut prices rule. We
cannot lower the great cut in prices much, but
enough to make the already enthusiastic buyer
more intensely interested than ever.

Here's a White Lambs-wool Blanket, with beautiful broche
borders, soft as down almost, light fluffyand yet actual
weight 8 pounds, a blanket delight, only 18 pairs left;
$8 regular; closing price, $5 75.

Another Blanket Wonder—A Canada Gray, fancy border, a
clean nice blanket, weighs jh pounds. We have cat
the price from £4 to #2 50 a pair.

Bed Coverings of all kinds have a similar welcome for the
next few days.

To Hold Up Items From the Linen Stock is like Stow-
ing Gold Pieces.

32x16 inches Linen Huck Towels, fancy border, for 10 cents each.
36x18 inches Linen Damask Towels, fancy border, for u}4 cents each.
45x22 inches Linen Damask Towels, fancy border, for 25 cents each.
40x20 inches Bleached Damask Towels, fancy border, knotted fringe*

for 25 cents each.
36x18 inches Red Check Glass Linen Towels, fancy border, for ioc each.
40x32 inches, a Heavy Honeycomb Cotton Towel for 9 cents.

NOTTINGHAM LACE CURTAINS.
Particularly Low Prices for a Few Days.

.2}4 yards long, White Nottingham Lace Curtains, reduced from 75
cents to 45 cents a pair.

3 yards long, a beautiful curtain, reduced from $1 25 to 95 cents a pair.
3>i yards long, a fine $z value, reduced to $1 45 a pair.

MILLINERY DEPARTMENT.
All the fatness has departed from prices of

Hats and Bonnets. You can have our best
work in them for less than materials cost.

C. H. GILMAN,

Red House, Sacramento.


