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Petitioner is the mother of Charles
Henry Clark, a minor, and the respond-
ents, who are husband and wife, claim
that he has become their child by
adoption. This claim is based upon an
order made November 10, I>\SB, by Hon.
John F. Finn, one of the Judges of the
Superior Court ofthe City and County of
San Francisco. Attached to the order is
a written consent signed by James P.
Clark and Annie E. Clark, the parents of
the child, consenting that "said Charles
Henry Clark may be adopted by Jacob
Reulein. Following this is a written
agreement and consent signed by David
Reulein and Mrs. Katie Reulein, in
which the latter consents that David Reu-
lein might adopt the child, and in which
David Reulein agrees to adopt the child
and treat him thereafter in all respects as
his own lawful child. The order ofthe
Judge recites that the parents, James P.
and Annie E. Clark, and Jacob Reulein
and Katie Reulein, his wife, appeared be-
fore him bringing with them said Charles
Henry Clark, aged two years and eleven
months; that he examined each of said
persons separately, and from such ex-
amination found that Jacob Rculein was
desirous of adopting said Charles; that
his wife, Katie, consented to such adop-
tion, and that it was for the best interests
ofthe child that such adoption should take
place; that the parents having signed the
necessary consent, and said Jacob Reulein
having executed the proper agreement, it
was, therefore, ordered that said Charles
Henry Clark should thenceforth be re-
garded and treated in all respects as the
child ofsaid Jacob Reulein.

The petitioner herein alleges that the
child is restrained of his liberty by John
J>. Reuloin and Katie Reulein. The writ
was addressed to them, and an answer
lias been tiled signed by John D. Reulein
and Katie Reulein, admitting that they
hold the custody of the child, and claim-
ing the right to do so under the order
above referred to.

It willbe observed that the parents con-
sented to the adoption of their child by
Jacob Reulein. that the agreement to
adopt is signed by David Reulein; and
that the order of the court gives the child
to Jacob Reulein. There is nothing in
the record ofthe proceeding to show that
the names Jacob Reulein, David Reulein
and John D. Reulein indicate one and the
same person.

In our opinion tho order is void, and
affords respondents no warrant for the
detention of the child. It confers no
right upon them, and is manifestly too
uncertain, when read in connection with
the agreements and consents upon which
it was bused, to render any one liable us
tho parent by adoption—especially one
whom name does not appear in the record
•talL

i here is another objection which is
fiit.il to the validity of the proceeding.
Section 2120, C. C, provides that all the
persons interested must appear before
the Judge of the Superior Court of the
county where tiicperson adopting resides.
There is nothing in the order, or in any
of the papers referred to, showing that
Jacob Reulein, or David Reulein, was a
resident of the <.'ity and County of .San
Francisco. It has been held—and we
think correctly—that in cases of this kind,
tlic power of the court being special, and |
not exercised according to the course of
tin' common law, its decisions must be
regarded and treated like those of courts
of limited and special jurisdiction; and
that jurisdiction in such cases, although
the court be one of general jurisdiction,
must appear by the record, as to both
Subject-matter and the person. (Furge-
soii vs. Jones, 17 Or. 2(H).

We have held that our law of adoption
is not unconstitutional (Instate ofStevens,
K't Cal. &!21, but to acquire any right un-
der it its provisions must bo strictly
followed, and all doubts in controversies
between the natural and the adopting
parents should be resolved in favor of the
former. A child by adoption cannot in- i
herit from the adopting parent unless the
act of adoption has been done in .strict ac-
cordance with the statute. No matter
how persuasive may be the equities of
the child's case, or how clear the inten-
tion of all parties, it must appear that the
statutory conditions have been strictly
performed, otherwise the relation never
existed, and the right to inherit never
was acquired. The right of adoption is
purely statutory. It was unknown to
the common law, and as the right when
acquired under our statute operates as a
permanent transfer of the natural rights
ofthe parent, it is repugnant to the prin-
ciples of the common law, and one who j
claims that such a change lias occurred
must show that every requirement of the
statute has been strictly complied with.
It cannot be said that one condition is
more important than another. (Tyle vs.
Keynolds, 53 la. 14(5; Shearer vs. Weaver,
s»> Id. 578.)

It was stated on the argument that pro-
ceedings were pending before Judge Finn
to amend the record so as to show that :
the respondent, John D. Reulein, is the
same person referred to in the proceed-
ings us Jacob Keulein and David Keu-
lein. Assuming that the power to amend
the record as suggested exists —a matter
upon which we express no opinion—we
must on habeas corpus take the record as
we lind it, and determine the rights of
the parties accordingly.

Counsel for respondents earnestly urge
the court to consider that the claim of re-
Bjrondents has been acquiesced in for !
several yean by the petitioner; that re- j
Bpondentß have treated the child well; I
that a warm affection has sprung up be-
tween >>im and themselves; that peti-
tioner uracticaUy abandoned her child
when ?.._• consented that the order of
adoption might be made; and asks per-
mission to prove that respondents are in
every sense more worthy to have the \
custody of the child than "the petitioner j
is. But there can be no estoppel in such
a case, and the fitness relatively of the
respective patties to care for the child is I
not a proper subject of inquiry in this
proceeding. It is conceded that both
parties are competent and lit persons to
care for the child.

Itis doubtless true, as claimed by re-
spondents, that a parent Is not entitled to
the custody of a child who is old enough
to work and care for himself, after con-
senting to his emancipation, but there is
no basis for any such claim In this case.
The minor is a young child, incapable of
caring for himself, and there is no pre-
tense that the respondents have any au-
thority over him other than such as is
conferred by the order referred to.

It is ordered that the respondents, John
I>. Keulein and Katie Keulein, forthwith
restore to the petitioner herein the care.
custody and control ofsaid Charles Henry
Clark. Patehson, J.

We concur:
DeHavkx,.!.,
11 aui'.ison, j.,
shaui'stkin, j.,
Mi I'ai'.i.and, J.,
Qaboottb, Jm
Bbatty, c. J.
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IX i'.AXK.

Pio Pico, Appellant, 1
Cohn, Administrator, et j 0- i3'^--

ai.s., Respondents.
This is a suit in equity to vacate and an-

nul a final decree in another action be-
tween the same parties on the ground
that it was procured by fraud.

The Superior Courl sustained a de- !
muter to fhe complaint and thereupon j
gave judgment tor the defendants, from j
winch the plaintiffappeals. The princi-
pal question presented by the appeal, aiul j
the only question we find it necessary to
consider, is whether the complaint taken
as true, presents a case entitling the
plaintiffto the relief demanded, or to any
relief.

It is alleged that in April, 1883, the
plaintiff was owner of several parcels
of real estate in Lios Angeles, then worth
over two hundred thousand dollars, and

of still greater value nmv; that one parcel
of the land had been sold under decree of
foreclosure, and the time lor redemption
was about to expire; that there were
Other pressing liens resting upon the
whole property, amounting, with the
sum necessary to redeem the parcel sold,
to about sixty-two thousand dollars as
then estimated; that plaintiffwas anxi-
ously endeavoring to raise money lo effect
each redemption and save bia property
from sacrifice; that one B. Cohu, since
deceased, whose administrator is the prin-
cipal defendant herein, offered to loan,
and did loan, him the necessary sum,
taking for security a grant absolute ill
terms of the incumbered property. The
consideration expressed in the deed was
the exact sum at which the lions and in-
cumbrances on the land were estimated —sixty-two thousand dollars. The value of
tin- land, was as above stated, over two
hundred thousand dollars.

Within a month or two alter the execu-
tion of his dee*l plaintiff tendered Colin
Siw.OUO and demanded a reconveyance,
which was refused, whereupon he com-
menced an action to i ompel a reconvey-
ance, alleging in his complaint that his
grant to Cohn was, in fact, a mortgage to
secure a loan. Colin answered, alleging
that the transaction was an absolute sale.
Upon a trial of this issue tlieSuperior
Court found lor the plaintiff and decreed
a reconveyance upon payment 0f5103.000,
this being the amount of the sum origi-
nally advanced by Cohn, and certain ad-
ditional suras which he was found to
have expended subsequently in the com-
promise and settlement of other claims
against the property.

But, on motion of the defendants in
that action, the Superior Court ordered a
new trial unless tlie plaintiff would con-
sent to a modification of the findings and
decree adding $35,000 to the amount to be
paid defendants upon reconveyance of
tlie land, and the plaintiff failing to con-
sent to such modification the order for a
new trial was made absolute, and upon
appeal of the plaintiff was affirmed by
this court. (i»7 Cal. 258.) Thereupon a
new trial was had in the Superior Court,
but before a different Judge, who found
upon the principal issue in favor of the
defendants, and decreed against the right
ofredemption. From that decree and an
order denying his motion for a new trial
the plaintiff again appealed to this court,
where the decree and order were
affirmed (78 Cal. 354), upon the ground
that the evidence being conflicting the
(hidings of the lower court could not bedisturbed.

It is to annul the decree so affirmed
that the present action is brought, and
the fraud by which it was procured is
shown by allegations, in substance as
follows: At the date of the original trans-
action with Cohn, Pico was an old man
over 80 years of age, unable to speak or
understand the English language, un-
used to complicated statements or ac-
counts, easily deceived, and ingreat dis-
tress and trouble regarding his business
affairs. He confided in Colin, relied
upon him implicitly,and at his solicita-
tion abstained from consulting his usual
legal advisers. In the conduct .ii' the nego-
tiations with Cohn the only other person
present was one Paneho Johnson, who
knew everything that took place, and
wellknew that the transaction was a loan
and security and not a purchase and con-
veyance absolute, and shortly after the
execution of the deed so stated in the
presence of Pico's attorneys and numer-
ous other persons. Relying on John-
son's knowledge of the transaction and
his statements concerning ItPico called
him as a witness on the lirst trialofthe
action to redeem, when, instead oftestify-
ing that the transaction was a loan and
mortgage, ho testified that it was a sale
and absolute conveyance. Bat in spite of
his adverse testimony, the court, as
above shown, found for the plaintiff.
Before the cause came on for trial a sec-
ond time Johnson was dead, but his tes-
timony, as given on the iirst trial, had
been reduced to writing and was on iile
among the papers in the case. Plaintiff
ami his counsel knew thai this testimony
was false in its general statement to the
effect that the conveyance to Colin was
absolute, and they suspected that Cohn
had bribed the witness to so testify, but
they had no evidence of such bribery,
although they had used the utmost dili-
gence to discover it.

Upon mature consideration, they de-
cided at the second trial to put in evi-
dence the written transcript of Johnson's
testimony at the lirst trial. Among their
reasons for doing so were the following:
Other testmony in the case showed that
Johnson was present during the negotia-
tions between Pico and Cohn, not only as
interpreter, but as the particular friend
and adviser of the former, and counsel
for plaintiff feared that by omitting to
offer Johnson's testimony they would in-
cur the odium of suppressing evidence
known to exist, whereas by putting it be-
fore the cotirt they would have the ad-
vantage of some facts that they could
prove by no other witness—they' would
have his admission of other facts incon-
sistent with the theory ofa sale; the court
would see that he was hostile to Pico, and
lie could be contradicted by proof of
his statements made in the presence of
others. Without going more fully into
the reasons which induced counsel for
plaintiffto submit the testimony of John-
son to the consideration of the' court on
the second trial of the former action, we
content ourselves with saying that the
allegations of the complaint show that
the course pursued by them was, under
tiiecircumstances, wise andproper, ifnot
absolutely necessary. But, contrary to
their expectations, the court be-
lieved his falsa testimony, and for
that reason alono derided'against the
plaintiff. In support of this conclusion
the complaint sets out the substance ofall
the testimony of Cohn and Pico ana in
detail the material portions of Johnson's
testimony, from which, with other aver-
ments, it appears that but for Johnson's
positive perjury and suppression of tin:
truth tfie judgment here in question
would not have been given. This tx ing
shown, it is next alleged that after the
filial affirmance of that judgment by this
court, plaintiff mudo the discovery that
Cohn had paid Johnson two thousand dol-
lars to testify falsely. The particulars of
this bribery and its discovery are de-
tailed in the complaint, and show thai on
the very morning that Johnson gave his
testimony Cohn placed two thousand dol-
lars inthe hands ofone Forbes, with direc-
tions given in Johnson's presence to pay.
it to him ifhe testified to an absolute sale,
and that immediately after he had s.> tes-
tified he demanded and received the
money.

It is averred, and we think sufficiently
shown, that upon proof of these facts
there is a reasonable certainty that plain-
tiffwould upon another trial gain his
cause. Such being the ca.se, is plaintiff
entitled to a decree vacating and annull-
ing the former decree 0:1 the ground that
it was procured byfraud?

Aftera careful and extended examina-
tion ofthe authorities we are constrained
to answer this question in the negative.
That a former judgment or decree may be
set aside ami annulled for some frauds
there can bo 110 question, but it must be a
fraud extrinsic or collateral to the ques-
tions examined and determined in the
action. And we think it is settled be-
yond controversy that a decree willnot
be vacated merely because it was ob-
tained by forged documents or perjured
testimony. The reason of this rule is that
there must be an end of litigation, ami 'when parties have once submitted a \u25a0

matter or have had the opportunity of
submitting it for ravestigatien and de-
termination, and when they have ex-
hausted every means for reviewing such
determination in the same proceeding, ii
must be regarded as final and conclusive, I
unless it can be shown that the jurisdic-
tion ofthe court has been imposed upon,
<>r that the prevailing party, by some ex-
trinsic or collateral fraud, has prevented
a fair submission ofthe controversy.

What then is an extrinsic or collateral
fraud within the meaning of this rule? j
Among the instances given in the books
are such as these: Keeping tlie unsuc-
cessful party away from court by a false
promise of a compromise, or purposely
keeping him in ignorance of the suit; or,
where an attorney fraudulently pretends
to represent a party and connives at his
defeat; or, being regularly employ ed, cor-
ruptly sells out his client's interest. t\~.
S. vs. Throekmorton, 98 U. S. <k>-0, and
authorities cited.) In all such instances
the unsuccessful party is really pre-
vented by the fraudulent contrivance of
his adversary from having a trial. But
when he has a trial he must be prepared '
to meet and expose perjury then and i
there. He knows that ajfaise claimor dc- |

fense can be supported in no other way;
that the very object of the trial is,
if possible, to ascertain the truth

j from the conflict of the evidence, and
j that necessarily the truth or falsity of
j the testimony must be determined in de-

! ciding the issne. The trialis his oppor-
j tunity for making the truth appear. If
unfortunately he fails, being overborne
by perjured testimony, and ifhe likewise
fails to show the injustice that has been
done him. on motion for a new trial, and
the judgment is affirmed on appeal, he is
without remedy. The wrong in such case
is, of course, a most grievous one, and no
doubt the Legislature and the courts
would be glad to redress it ifa rule could
be devised that would remedy the evil
without producing mischiefs "far worse
than the evil to oe remedied. Endless
litigation in which nothing was ever
finally determined would be worse than
occasional miscarriages of justice, and so
the rule is that a linal judgment cannot be
annulled merely because it can be shown

ito have been based on perjured testi-
I mony, for ifthis could be done once it
could be done again and again ad iv-

' jiiiittun.
But counsel for appellant seeks to dis-tinguish this case from those in which it

has been held that a Judgment will not
be set aside by reason of its being based
upon forged documents or perjured testi-mony. They say that the fraud committed
by Cohn was the bribing of Join.son;
that this was collateral and extrinsic;

I that it was not and could not have been
j the subject of investigation at Hie trial of
the original action.

We do not think this distinction-can be
maintained. The fraud which Cohn com-
mitted was the production of perjured
evidence in support of his defense; ti>e
means by which he induced the witness
to swear falsely was butan incident. It

! may be safely asserted th::t a wit-
ness does not often deliberately perjure

I himself withoat being induced thereto by
j some fraudulent or corrupt practice on

i the part ofhim who gets the advantage of
the perjury. It is a matter of indiffoi-ence what particular form such corrupt
practice takes— the evil and the wrong is
in the perjury which follows. Ja thiscase the truth of Johnson's evidence was
necessarily drawn in question at the trial
and determined by the decision <*:' the

I court; *nd all that has since been dis-
covered is another item of testimony
bearing on that point. We cannot find
any substantial ground upon which this
case can be distinguished from U. S. vs.Throekmorton, supra. The decision in
that wise has been approved by this court
as recently as Jn AYGriffith,84 CaL 113.

The following decisions of this court
are also in point: Allen vs. Currey,4l
<'::!. .'til; Aniador vs. Mitchell, 59 Cal. ]7(i.
Many other authorities to the same effect
are cited in the brio! for respondents.

On the other hand the caseof Laithvs.
McDonald, 7 Kansas SA, and 12 Kansas
340, directly rapport the position of ap-
pellant, as does the ease of Fabriliusvs. Cock, :i Burr, 1771.

The caseof Verplanck vs. "Van Buren,
7C> N. Y. 2;7, and Dringer vs. Receiver,
etc., 42 N. J. Eg. 57."i, contain expressions
which seem to implythe same doctrine,
but they do not directly support it.
Other cases cited by appellant are loss in
point.
«We think, on the whole, that it is settled
by the great weight of authority that the

i plaintiffs action cannot be maintained,
and that the judgment of the Superior
Court must be affirmed. So ordered.

Beattt, C. J.
\vo concur:

McFahla»t>, J.,
SIIAHPSTEIN, J.,
Patekhon, J.

[Filed February 11,1891.]
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IN BANK.

NriL LIXD AND JoiiAN'XA"|
J.IXD, Respondents.

'^F. Closs, Appellant.
BY THE COUBT.

When this cause was in Department
One the following opinion was prepared
by Commissioner Belcher. It is hereby
adopted by the court in bank and for the
reasons therein stated the judgment and
order of the Superior Court are reversed,
and the cause- remanded:

"The facts stated in the complaint are
these: The plaintiff's were husbantl and
Wife, and on or about the 26th day of Oc-
tober, 1887, at their residence in the town
of Auburn, Placer County, 'the defendant
wickedly, maliciously and violently as-
saulted said Johanna Lind, one of the
plaintiffs herein, by jumping upon her
while she was in bed, and "holding her
down, and wilfully contriving and in-
tending to injure plaintiffs, defendant did
then and there ravish and carnally know
said Johanna Lind without her consent
and against her will,whereby she was
made sick and sore in body,' etc., to the
plaintiffs* damage in the sum of$50,000.

"The answer denies that defendant, at
the tirue named in the complaint, or at
any time, violently or wickedly or ma-
liciously orat all assaulted the plaintiff,
Johanna, or that he jumped upon her or
held her down, or that he ravished her or
carnally knew her against her consent or
against her will, and denies that she was
made sick or sore in body, or that by
reason of the premises plaintiffs had suf-
fered rtamages in the sum of £.">u,ouo, or
in any other sum.

"The case was tried before a juryand a
verdict returned for ft^SOO damages, for

: which judgment was entered. The de-
fendant moved for a new trial upon the
ground, among others, that the verdict
was not justified by the evidence, and his
motion was denied. The appeal is from
the judgment and order.

"The plaintiff, Johanna, was called as
a witness and testified that she was born
in Germany and had been married about
six years; tha* siio was married in Con-
necticut and about a year thereafter came
to California; that in April, 18S#. she and
her husband went to defendant's place
and worked for him for one month; that
they then left, but after about three
months the husband again worked for
defendant for one month; that in Septem-
ber, 1887, they went' to live in a house
known as the Collins house, and about
fifteen minutes walk from defendant's
house; and, that on the morning of Octo-
ber isth, the husband went to San Fran-
cisco, leaving the witness alone with her
two children. What afterwards occurred
the witness relates as follows:

" 'When evening came I put the child-
ren to sleep, and i locked my door and
then I sal do.vn to write a letter. Before
I went to bed 1 went again to~ see if the
doors and windows, were fastened tight.
I then went to bed. I could not deep.
was afraid, and very near midnight I
heard somebody knock. Soniebo !y came
then to the house and knocked several
times, and asked if Mr. Lind was at
home. 1 didn't answer the iirst. but the n
he knocked again and Bald: "Mrs. Lind,
op. 'ii the door. Iwant to come intoyou" I
—"tp.iii Icould hear then right away it was
Mr.Closs.and [said: "X<>, sir, Mr.doss."
Iwas uot going to open the door—"ifyou
want to see me. come to-morrow." I
would be at home, and he went, and it
was only a minute and I heard something
at the back door, and in a minute he
stood in my Bleeping room where I was

! lying with my children, and hj said that
I should make room for him in the bed
so he might come into bed to me, and I
told him I would not let him come in the

| bed, and he said 1 should not be particu-
i lar, and that I v.as such a funny woman.
! I was not likeother women he had ever
known in his life. And so in that time
he had his clothes oil'and lie jumped right
inlo bed, and I pat my littlebajov on the
side because I wanted and needed both
my hands, and he took olf the quilt and
he tried to do several tilings. He took

I bold of me and was trying to do what he
wanted.

" 'I struggled with him fifteen or twenty
minute'--. 1 told him he should leave
me, and that I should make it hot for
him, and so at last he got out of the bed
and dressed himself and went away. I
didn't rest any that night, and in the
morning was sick and remained sick
two or three days.

" 'My husband came homa the next day,
and I was sitting there sick when he
came home, and the next day after that j
we packed up, and the third day we went
to San Francisco, and 1 got sicker ar.d

; sicker. Was sick a month after thot. I
had pains allover, and bruin fever; pains

I in my head.'

"And on cross-examination the witness i

said: 'I went to bed on this night about !
9 or 10 o'clock. My bedroom is a front j
room. To get into my bedroom a person j
coming in the back door would have to
pass through two rooms.

" 'Before Closs came in, he knocked at
tlie bedroom window several times.

" 'I heard a noise at the back door, and
in a moment Closs was in the room. The
door opened with very little noise. I
heard no crashing sound. I examined
the lock afterwards, and there was noth-
ing broken.

" 'There was a light in tho bedroom. I
had my two children in bed with me, one
on each side of me. When Closs came in
I said to him, "You have no business
here," and that he should walk right out.
Ho commenced talking to me, and while
ho was talking he was taking his clothes
off.

1 'He disrobed entirely down to his un-
dershirt. 1 remained in bed all the time.
As quick as he had his clothes off lie
jumped into the bed, threw the bed
clothes over and lifted up my clothes.

" 'We did not wake the children up. I
was pushing him away from me. He did
not beat or strike me. He did uot accom-
plish his purpose. He then got up,
dressed and went away.

"ile didn't hurt, me, but tried tokeep
me down

'"In the latter part of October, about
ton days after it occurred. I told my hus-
band. 1 told my husband just as 1 have
staled here. After talking with my hus-
band he said he would fix < loss, and he
would demand from Closs: and I
sat down and wrote a letter to Closs de-
manding si.oi*). 1 ih-st went to a lawyer
about it in January. 1888.

"'Closs called on me while I was in j
San Francisco, about three weeks after
this trouble. He called again between
Christmas and New Year's, and saw ray
husband and myself, jle called on me
and my husband at those times in San
Francisco to try to settle.'

'The defendant was a witness in his
own behalf and testified that he had a
ranch of eighty acres, about one mile
from the town of Auburn, on which he
had resided for about four years; that in
February, 1887, he desired "help on his
ranch and advertised for it: that in an-
swer to tin; advertisement the plaintiffs
came to his ranch, and the wife went to
doing household work and the husband
ouside work for him; that they then lelt
and moved into the 'Collinshouse,' which
was about ten minutes' walk from bis
house; Ho then says: 'In October she
told me her husband was going to San
Francisco. I went to her house about
half-past ten or eleven o'clock. I did
not know whether Lind had returned or
not; 1 knocked at the window and asked
ifLind was there, and 1 asked her to let
in!.' come in, and she told mo first to go
away and come to-morrow. Mrs. Lind
told me that he was not there, and then I
went around and went in by the open
back door. • * • * •

' 'The door was not locked, I was not
obliged to put my shoulder to tho door,
and made no unusual effort to get in.
When I lifted the thumb-latch the door
Opened readily.

'"1 went 111 the bedroom, and Mrs.
Lind picked up a child which was in the
l>. -i and put ii in an adjoining bed.

" 'Iundressed myself and stayed there a
couple of hours, firs. Lind asked me to j
crme hack the followingday. I saw her
next day and the day after, and she was
not sic!; at all.

"' "Mrs. Lindaskod nio far the use of my
buggy to go to the station, and I myself
took Mrs. Lind to'the depot in tho buggy
the second day after thisnight. She gave
me her address in San Francisco and in- !
vited me to call when I went down.
Z "'I went to .see her in San Francisco, and i
she there told me that her husband hadsuspidoned something and she had told j
him only of this one night when lie was I
away, and that her husband was mad, !
and 1 should give him a few dollars. • • j

"IRaw Mrs. Lind in tlie presence of
Mr. Sullivan and there-told her that she
knew 1 never had used any violence, and
that it was all done wiih "her will. She ;
admitted that. She then said she wouldn't !
like t:i go to Auburn, and if 1 would pay !
ijvifOshe would not.

" '1 never used any violence on her, and
never made any assault upon her. Ev-
erything was done with her willand con-
sen L.'

"The husband was called ns a witness
in rebuttal and testified: 'Had a conver-sation With Closs about Christmas, 1887, 1
and he told me about having connection I
with her on tho night of October IS,
18.57, and that he Imd never done so ;
before.'

"This was substantially all the testi- 'mony in the case, and tho question is, did
it justify the verdict?

"Thecourt instructed the jurythat the Icomplaint charged a violent assault made \u25a0

by defendant upon the person of Mrs. >
Lind, and that she was debauched against
her consent and will;that the case turned 1

upon the question of violence, and that if
violence was used, as charged, then they
should find for the plaintiffs; but that if
no violence was used, the connection be-
ing with her consent, then tho verdict
should be for defendant.

The instructions were tho law of tho
case, so far as tho jurors were concerned,
and they wore bound to follow them,
wh< i.'ier they deemed them correct or not.

"As to whether violence was used or
not, the testimony was conflicting. Mrs.
Lind stated positively that violence was
used, and the defendant stated equally
positively that it was not. Iftho case
had been rested on this conflict alone,
the judgment, under a well settled rule,
would have to be aflirmed. But other
facts and circumstances appeared which
seem to us to militate strongly against
tho truthfulness of Mrs. land's state-
ments.

"The followingexamples may be noted:
She testified that defendant did not aa-
earmpHahhu purpose, and that she told
her husband about the matter as she hud
told it in court, and yet the complaint,
which was verified by the husband and
Bled in February following, charges that
he did accomplish his purpose, and this
defendant in effect admitted both in his
answer and testimony. How is this dis-
crepancy to be accounted for?

"She further testified that she did not
tell her husband ofthe outrage which she
had suffered for ten days, though she
was made sick by it and so continued for
a considerable time. Is itprobable thai
a woman would, under such circum-
Btances, remain silent so long in the pres-
ence of her husband?

"The defendant testified that two or
tin-, days after the alleged offense, when
Mis. Lindwas about to leave for San
Francisco, she asked him for the use of
his buggy to go to the station, and that he
took her to the depot in his buggy; and
this is not denied. Now, is it conceivable
thata woman, who had been treated as it
is claimed she had been, would so soon
ask or accept such favors from the man
who had committed the wrongs agaibst
her ?

"Defendant farther testified that Mrs.
Lind ga>-»; him her address in San Fran-
cisco, and invited him to call on her there;
and this is not denied. Now, is itpossible
that she would have done so if sho
had been assaulted, as stated, two days
before?

"AT<iin,defendant testified that on one
00 1 ion, when he saw Mrs. Liud in San
Francisco, he told her in the presence of
Mr. Sullivan that she knew he had never
used any violence, and she so admitted.
Nowthis statement was either trneor false.
Iftrue, it shows that the plaintiffs, under
the instructions of the court, wer-e not en-
titledto recover. But it was not denied,
though she and Sullivan must have been
in court, and ifuntrue presumably would
have denied it.

"Ithas been several times held in this
State, where the accused parties had been
convicted of rape 011 the testimony of the
complainant alone, and under circum-
stances tending to throw discredit upon
her testimony, that the judgments should
be reversed, the court saying that 'a con-
viction upon such evidence would lie a
blot upon the jurisprudence of the coun-
try and a libel upon jury trials,' and that
'the ends of justice demand that the
cause shall be tried anew.' (People vs.
Benson, 6 CaL 221; People vs. Hamilton,
4'i ' al. 040; People vs. Brown, 47 Cal. -147;
People vs. Ardag-.i, 51 Cal. 371.)

"We think these oases in point here,
r.nd that the ends of justice require that
this case be tried anew.

"We therefore advise that tho judgment
and order be reversed and the cause re-
manded fora new trial. Belcher, C.

"Iconcur:
"Foote, C."

[Filed February 12,159 L]
I Appeal from Superior Court of San
I Francisco County, Department Four —
1 James G. Maguire. Judge.

For appellant, Vincent Neale, Ben
Morgan ofcounsel.

For respondent, Edward F. Fitzpatriek,
George \V. Fox.

DEPARTMENT ONE.
Sham-, Appellant, 1

EIKEREXKOTTER, N°- 13'019'
Respondent. J

This is an appeal from an order grant-
ing a motion to vacate the levy of an ex-
ecution.

The transcript contains a copy of the
notice of the motion, indorsed "read on
hearing of motion to vacate levy of exe-
cution, November lti, ISSS, James O. Ma-
guire, Judge.*' Also a copy of the affi-
davit used, indorsed in the same manner,
a copy of the order granting the motion,
ofthe notice of appeal, and the affidavit of
service thereof.

When tlie cause was called for argu-
ment to-day (February 11th) the respond-
ent moved to dismiss the appeal on the
ground that there was nothing in the
record to show that the court below acted
upon the papers referred to in the trans-
cript, and the motion was granted.

Itis claimed by appellent that the in-
dorsement made by the Judge is a suffi-
cient authentication of the papers used;
that 110 other certificate is necessary
to identify them, and that a bill of ex-
ceptions is unnecessary.

There is nothing to show that all of the
papers used on the hearing in the court
below are before us in this transcript.
The Judge may have granted the motion
011 account of the invalidity of the judg-
ment; the execution itselfmay have been
void. It is claimed by appellant that
those things will not be presumed be-
cause the notice of motion suites that the
application willbe made on the ground
that the property upon which the execu-
tion was levied is exempt from execution
sale. Tins may be granted, although as
a matter of fact the notice states that the
motion will ba based on all the papers in
the case, and .still tlie order will be
sustained upon the presumption that
counter affidavits wore filed and used by
the respondent. There is nothing to
show that counter affidavits were not
tiled, and every presumption is in favor
of the validity of the judgment.

Wo do not nold that a bill of exceptions
is necessary in cases of this kind. The
papers may be properly authenticated
by the certificate of the Judge (Somers
vs. Somers, SI Cal. CM); but it must be
made to appear in some manner that all
of the papers used on the hearingare con-
tained in the transcript. In this case itappears simply that the papers referred to
and copied in the transcript were indorsed
as having been used on the hearing, and
placed on lileinthocourtbelow. Whether
or not any other papers were used on the
hearing, as stated before, does not appear.

For the reasons above stated the order
dismissing the appeal willstand as enter-
ed herein. Patkrson, J.

We concur:
Habrison, J.,
GAItOUTTE, .).

\u25a0*\u25a0

Rheumatism is a certain indication of
acid condition ofthe blood. Hood's Sar-
saparilla centralizes this and gives the
vital fluid the quality, quantity and
color of health. Try it.
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ARCHITECTS.

NT>. GOODELL AXD P. 11. SCHARDIX. have associated themselves together aa
Architects and Builders. Office, Pioneer Hall
Seventh street, between J and X, Sacramento.
Oal. Consultation and estimates made free of
charge.

MRS. MARION STIRLING. M. D.,

LATE LAST PRINCIPAL OK DUFFERIN
Medical College for Women, and Superin-

tendent of Women's Hospitals and Dispen-
saries in Xorthern British India. Diseases otwomen and children a specialty. OFFICE—
Room 7, Odd Fellows' Temple.

11. IT. KOOT. ALKX.NEILSOX. J. DKISCOL.
KOOT. \u25a0NETLSOtf & CO..

TTXION FOUNDRY—IRON AXD BRASS
U Founders and Machinists. Front street,between Xand O. Castings and machinery of
every description made to order.

n. x. tsask".
LAWYER, FULTOX BLOCK, LOS AX-

gcles, Cal. Attends to busino.-s in South-
ern California for nun-residents and attorneys.
Practices in all courts. Letters promptly
answered. jaSl-ly

CHARLES H. OVnvr«N^"
4 TTORNEY AXDCOUNSELOR AT LAW.

/V Office—4-J0 J street, Sacramento, Cal.
Notary Public.

A L. WATT.
,4 TTORNEY-AT-LAW—OFFICE: SOUTH-

j^V. west corner Fifth arid J streets. Rooms
12,13 and 11, Butter BnOding.

THOMAS W. H'TftIPKRWYT~

4 TTORNEY AXD C( tUXSELOH ATLAW.
-i\_ Southwest corner Seventh and .1 streets;
Xotary Public. Collections. .Sacramento, Cal.

i JJcHitotx-y.

F. F. TE3BEIS.

DEXTIST, 914 SIXTH ST., fi^gßT^
between I and J, west side,"y§sSs?,;:i.

opposite Congregational Churirh.**^-*JCCGLF
T>V. W. C. KT!ITH.

DEXTIST. LIXDLEYBUILD-
ing. southeasl eonier

enth und J streets,

C. H. STEPHENEOW,

DENTIST, CORNER SEV-figSgnSjfc
enth und J streets, over Ly-(HwBKfSziv.

»n's Dry Goods Store.

OLD BOURBON
GEO. E. DIERSSKX 4 CO.

Have secured the Sole Agency
for the Pacific Coast for this
brand of PURE Kentucky
Whisky. Saloons will find it
superior to many advertised
brands, and we recommend it
especially for

MEDICINALand FAMILYTRADE.
d2-TTSaty

"Liquor Hasit.
arAunrewoffw 7z&i£/sBirroff£a/uB
O*HMifE5 GOLDEN SPECIFIC
Itc»n be given in coffee, tea, or Inarticles off0.,.

without the knowledge of jiatient if necrasarj
It is absolutely barmU-c* anl will effect a perml
nect and speedy enre, wlietbor the natient ia
modernletirinfcer or an alcoholic wreck. ITZ7~"
ER FAILS. Itop^rates so quietly and with ascertainty that the patient undergoes no isoi
veuiencv, and soon his complete rc-rormiitloc
effected. H pa«e hook tree. To he Imd of

JOSEPH HAHN & CO., Fifth and J Streets.

Trees! Trees!
tT. T. BOGrXXEJ

Of Marysville has the finest stock of
FVR-U-I-T T-R-E-E-S

Ever brought to Sacramento.

•VTURSERY, SECOND STREET. NEAK
XI depot—first Nursery from I street, adjoin-
intc K'-ed i Co.'s. These Threes are perfectly
free fl-om scale and TKUE TO LAKEL. Call
and esauiiiie.

fell-:m J. R. NICKERSON, Agent.

Stop -£12.^,1;

I Gkrck.B Ooooh How!
Tor If you do not it may become con- I; » sumptlvo. For Coji.sitwijiOojs, Srrofula, »» Gcnrj-rti Debility and 11V.«<;,,i Uiwascs. \S tiieio is nothing like |

Of Pure Cod Liver Oil and !
HYPOPHOSPHITES

It Is almost as palatablo as milk. Far
bettor tkaa other 80-oalled Euiulaiona
A wonderlul flosh producer.

\u25a0 j Thero aro poor imitations. Get the crtmrfac.?

Dr. BORBRI' Si-R-tncs arescientilually and
carefully prepared prosorintlons ; used formany

?'ears InprivntopractlfO with tuccc-i, and forovcrhlrtyyears used by the people. Every slnirlo Spe-
cific 13 a special cure for the disease narred. '

Thcso Sppolfles cure without drugginK, purff-
Ing <>rreducing tho system, and are in fact and
duodthcecTeroieurcineiliesot'thnWorlil.
uar of PRLVciPix. xos. corvzs. pmces.

1 Fevcre, Congiwtlon, inflammation... ,50
'i tt'ems, Worm Fever, Worm ('oik.. .50
8 <'ryli:K Colic, or Teething of Infants .50
4 ftlarrhca, ofChildren or Adults .TO
5 Ifysfctery, Griming. Bilious Colic 50
C <'hc!era Slorbus, Vomitimr 30
V CnitKbs, Cold, KrcnchitJa 3JJ
8 Ni'iii-.!ii.-in. Toothache,Faeeachp 50
nleadaches, KiuicHeai'achc, Vertigo .50• ypppslu, Bilious Stomoch " <

11 Suppressed or Piiinful Periods. .50
1J Wuited, too Profuse Periods SI)
13 ('l'ttupi Coush, PlflScult Hrcatliicg 50
14 SnU Rheum, ESrnipela*, Eruptions. .50
15 Rheaciatiiani, Rheumatic Pains 5O
Xi Cever and Ami«;, Chills, Malaria SO
11 Piles, Blind or lilocdln/ 50
3 9 <'«tnrrh, rnflucuin, Ccidln tno Hend .50
li(lWhooiilnc <\iagh, ViolentCousha. ,5O
•J ; <;•\u25a0;;. ri. 1 ttcbility.l'hy&ioiivrfcukness .5U
'21 KJrtnc-yr>iii<-aBi> 50
28 nubility l.« 0
3<> ! riuiipy Weaknesn. Wettinßß«l. .50
C.'- Olmommta ofLhellun rt.Faipitatiou i.UO

Sold by Drußjists, or sont post paid on receipt
of pr!s«. De. IlrMrHßEva' JLavuau (U4 paces)
richly bound in cloth and sold, mp.iled free.

HUMPHREYS' MEDICINE CO.,
Ccr. William and John Streets, New York.

WWe c_i f i c s^
The EsbiratedheQGb Sure,

"'APHRODSTINE" r°erS eZ
v»-—~~v. Is Sold cjt a
fj/j^f^ POSITIVE f )
(&<&'& OUARANTCS fe B/
wi S) to cure an7 *una I d vJZj ofnervous diacaso \^f- Jf/^Vj~7 or any disorder of \_^a

A\n~ tho re^erative or- v«?V'^>n.
XvNiX\ K233 of either sex, /^^f^%,

Tj.V^\V v/hethcr vcv&ugW 'Mym?o^
T*< * fromtheexcoisivc/ a&f™1-

BEFORE usoof gtinsulants, AFTERTobacco or Opium, or through youthful indiscre-
tion, over indulgence, <tc . ci:ch as Loss oi llraiaPower, Wakcfufncsa, Bcorius down Pains in tho
back,SeminalWeaknessHysteria, N'crvous Pros-
tri'.tion, Emissions, Leacorrho?a, Diz-ziness, Weak Memory, Loss of Power and Irapo-
tency, which ifneglecte'l often lead to prcmaturo
old nj?e and insanity. Prica $1.00 a box, 6 boxeslor T5.00. 1-cnt liysicil on rereipf o' price*

A WRITTEN GUASAKTEE is given forevery *">OO order received, to refund the money if
a Permanent euro is not effected. We havo
thousands of testimonials from old and young,
of both eexes, who havo been p.'rmaTiently ocredby the use of Aphroditine. Circular free. Address
>c.THE AFHRO MEDICINE CO.

PACIFIC BRANCH,
22 Sansooie Street, San Francisco, Cal.

SOM) BY
B. J. VAN VOOHHIES, DEUGGIST. 800 J

STHEET, SACRAMENTO, CAL. j:UO-3mTTS

iiEEGHSi'SPtiIiACT LIKE MAGIC \\m i weak stctkoa A
25 Cents a Box, \\

OF ALL DRUCCIST3. g

PI 1 CC ITCHING PILES"
ILtwSWAYwrs

AESOLDTBLT CUBKS. OIwISBIEWT
SYMPTOMS—MoI.mre; lnttn.3 Hi-hlng and

i •*•*•'"?' «\u25a0<••' »' nlghi: worse by•cratrhlac. If
allntrrd lo cuaUsvc lußin form aad pnitrnile,
"Which wftea Meed unit ulcerate, bccomlßif very

i .ore SWAT.NE'S«INTMK-\T;top«lho!Tchfi^, and M-.r;lliii>,h<-u! i atccratJoa, ant) lv mo»t cutcaremovea the tuasgra. Aak yoar Urusfl.t lor It.

QEND THK WEEKLY UNION TO YOUR
£j l'riends in the 1-ju.t.

SOUTH S SACRAMENTa

ARE YOU IN IT?
It is your fault if you are not. If not,

Secure One of Those Cheap Lots
In this fine suburban site

RIGHT OFF.
We sold 71 at the two auction sales, which is about

half of what we have in our part.
We willfor 15 days raise the prices less than 1O per

cent, above the average sales at auction. This willen-
able those who could not attend the auction to secure
a desirable building lot.

THE TEIE^MS
Same as the auction—one-fourth cash, deferred pay-
ments in monthly installments of $10, with interest at
7 per cent, per annum, purchaser paying taxes on lot.

Messrs. May., Wolf and others, who purchased at
auction, contemplate building immediately.

Remember, this offer is made for 15 days only
from February 16, 1891.

APPLY TO

EDWIN li. ALSIP & CO., Managers,
Real Estate and Insurance Agents, 1015 Fourth St., Sacramento.

ivxtite, greets, ©tc.

W. R. STRONG COMPANY,
—HEADQUARTERS FOK—

Alfalfa Seed, Elte;
»o~ OrpfT"" Potatoes tn^Lots to Suit.

CULTIVATED WHITE WILDCATS
And ALFALFASEED in lots to suit.

W. H. WOOD & CO.,
WHOEESAXE IMIODUCE,

Xos. 117 to U5 J Street, Sacramento.
S. GERSON & CST~

—WHOLESALE—

Fruif, Produce and Commission Merchants,
SACHAMENTO, CAL.

I. O. Box 170.

CURTIS~BROS. & CO^
GENERAL COMMISSION MERCHANTS,

Wholesale Dealers ia Fruit and Produce,
aos, .310, 313 X st., Sacramento.

Telephone ;sr. POBtofflce Boa 385.
KUGENE J. CRECORY. ] B \NK OEEOOBT.

GREGORY BROS. CO.,
OUCCKSSORS TO GREGORY, BARNES &O CO., Nos. 126 and 12S .1 st., Sacramento,wholesale dealers in Produce and Fruit. FulL
sto.-ks of Potatoes, Vegetables, Green andDried Fruits, Leans, Alfalfa, iiutter, ErasCheese, l'oiiliiy. Etc, always on hand. Orders
tilled at LOWEST RATES.

Finest Lunch House in the City,

CAPITAL ALE VAULTS, NAfiELE <feBVENBSON" Proprietors. Lunch from 11
A. K. to 2 !•. M. Clam Chowder and MusselSoup every evening from « to i:> o'clock.Finest brands of Wines, Llqnors and Cigars.
KELLEY. FAWCETT.

"THE PLAY,"
METROPOLITAN THEATER BUILDING,

13S X Street.

CHAMTAGNE, CIGARS, LIQUORS.f4-lin

CONCORDIA BEER HALL,
No. IOCI Tonrth street.

HAVINtiMADE EXTENSIVE IMPROVE.
menU the public are now cordially In*[ vited to a Ilrst-class resort. Sandwielies of all

kinds. Uulialo Beer on draught and ivbot-tles. The tinest Wines. Llqnors and Cigars oanuiid. H. KOIINE, Hropriutor.

EBNER BROS.,
11G-11S X Street, Front ami Second,

Sacramento,

TMPORTERS AND WHOLESALE DEAL-
X ers iii Wines and Llqnors. Agents for tho
celebrated Pommeryantl Greno Chainpayae.

M. CRONAN,
330 X St., nml 110S-IUO Third St.,

Sacramento, Cal.,

TMPORTER AND WHOLESALE DEALER
I_ in Fiiio Whiskies, ISiandies and Cham-

pagne,
james

No. 417 X sii-eet. Sacramonto, Cal..
TMPORTER AND WHOLESALE BEALEIt
L hi t;j:e Whiskies, Brandies, Wines uncl

Lii|iiors. Thanking my old friends and pa-
trons for their former patronage. I solicit .1
continuance ol the same. All orders will Lk>
promptly and carefully tilled.

;|lat^v^3tt^ (Etmc ©able.

SOUTHERN PACIFIC WE
PACIFIC SYSTEM.

January xo, iSgi.

Trains Leave and are duo t
Arrive at Sacramento.

LEAVE TRAINS RUN DAILY. laSRIVE
6:15 A CaUstoga and Napa ] 11:40 A
3:0-5 l' Callstogaand Napa j 8:40 l*

12:80 A ...Ashland und Portland...! 5:55 A
4:30 P Demlng. Xl l'jiso arid East: 7:00 P
7:30 I' Knlgbts Landing 7:10 A

10:50 A Los An-eles 9:33 A
Ogden and East—Second

12:05 1' Ciass I 2:25 A
Central Atlantic Express!

11:00 Pj forOgden and Bait 8:15 A
3:00 Pi .Oruville j 10:30 A
S:00 I' JRed Bluffvia MarrariUeJ 10:30 A

lU:*ija lieUdlngvta Wlflowu I 4:00 V
2:Si5 A San I'lancisco via Heniciii 11:40 A
6:15 A Sin l-'nincisi-o via Cenieia 12:35 A
8:40 A Francisco via Benioia 10:40 1'
?:05 I" San Francisco via Benteia 8:40 P

*10:00 A San FrandMO viasteamer 56:00 A
10:30 A >un Kranc'o via Livormore 2:50 P
10:.';0 A San .lose 2:50 V

4:30 1 Santa Barbara 0:35 A
i;:!5A: Santa Rosa , 11:40 A
2:05 P Santa Rom 0:40 1*
g-aOA 1 Stockton and (ialt i 7:00 1*
4:30 I'! >toc-ktun;md (lalt I 9:35 A

12:05 P Trnckeeand Reno | 2:25 A
11-00 P Truekeeand lleuo i 8:15 A
12:05 P Volfax 3:15 A

6:1-5 A Vallejo I H:4O A
S:O5 P Vallejp +8:40 1'

*?:35 A ...Folsom and Plaeervillo... *2;40 P
*3:10 V -Folsom und Plnccrville... *11:35 A
"Sunday excepted. tSondajr only. 9Mon-

dny e."(X'pted. A.—For morning. P.—For
afternoon.

ItICHAUD GRAY, Gen. Traffic .M:ma?ar.
T. H. UOOIjMAN, Ueaeral I'aaseuger Agent.


