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SUPREME COURT DECISIONS.

[Filed March 2, 1891.]

DEPARTMENT ONE. 4
NooxE, Respondent,
VS,
TRANSATLANTIC INSURANCE |

CoMpPANY, Appellant.

This was an action upon a policy of in-
surance. The plaintiff had 2 verdict and
judgment for $3,717 50, and the defendant
appeals from such judgment, and from an
order denying its motion for new trial.

The groumi’s which are relied upon for
a reversal are the following:

First—It is argued that there was a
breach of warranty in relation to the dis-
tance of neighboring buildings from that
which was covered by the insurance.

The policy contained the following pro-
visions: “Fourth—The application and
survey upon which the issuance of a

No. 12,928

policy is predicated shall be con-
sidered a part of it and a
warranty by the assured. If the

assured, by a written or verbal appli-
cation for insnrance, or by survey, plan
or description or otherwise, makes any
erroneous representations, or omits to
make known any fact material to the
risk, # # # # then,andineverysuch
case, this policy shall be void.” :

The application upon which the policy
was issued stated that the building in-
sured was ninety feet from other build-
ings, but after answering the various

uestions contained the tollowing: *‘And
the applicant hereby covenants that the
foregoing is a just, full and true exposition
of all the facts and circumstances in re-
gard to the condition, situation, value and
risk of the property to be insured, so far
as the same are knownto the applicant and
material to the risk.”

The evidence showed very clearly that
the building insured was not ninety feet
from other buildings, but was somewhat
under eighty feet therefrom. And in re-
lation to this the Judge instructed the
jury as follows:

“The defendant in this action seeks to
avoid its liability under this policy upon
the ground, among others, that in the ap-
plication originally made the applicant
stated that the building nearest to the one
destroyed was ninety feet away, whereas
defendant mow claims that it was but
seventy-two feet distant, and that there
was another building only seventy-four
feet away. It is for you to determine
from the evidence whether the distance
was or was not ninety feet. If you find
it was not, it is for youto determine
whether such misrepresentation was or
was not material, and upon this point you
must consider all the evidence relating to
the materiality of the statement.

“If you find that the nearest building
was not ninety feet away, and that this
was a material statement, it rendered
the policy void, and the plaintiff could
not recover unless the defendant waived
its right to declare the policy void.”

If the provisions of the policy and ap-
plication taken together ainounted to a
warranty that the building insured was
ninety feet away from other buildings,
the above instruction was both erroneous
and injurious to the appellant. But in
our opinion, although at first view there
is some want of harmony between such
provisions, they do not show that there
was any such warranty as is contended
for by the appellant. The application
first states that the building insured was
ninety feet from other buildings, but con-
clades with a covenant or agreement that
the statements therein contained are true
“so Jar asthe same are known to the ap-

wlicant.” The different provisions must
{)(e read together; and, when so read, we
think it clear that there was no warranty
that the building insured was ninety feet
from other buildings. The case of Na-
tional Bank vs. Insurance Company (95
U. 8. 673) is precisely like this case, ex-
cept that the statement which was claimed
to be untrue was as to the value of the
property. It is true, as claimed by the
appellant, that value depends a good deal
upon opinion and probability, and is not,
li{wdistance, a matter which can be ac-
curately ascertained. Bnt the court ex-
pressly stated that its opinion did not
proceed upon such a construction of the
policy. It said: ‘““We rest the conclusion
already indicated upon the broad ground
that when a policy of insurance contains
contradictory provisions, or has been so
framed as 1o leave room for construction,
rendering it doubtful whether the parties
intended the exact truth of the appli-
cant’s statements to be a condition pre-
cedent to any binding contraet, the eourt
should lean against that construction
which imposes upon the assured the obli-
gations of a warranty.”

If there was no such warranty as is
claimed by the appellant the charge was
more favorable than it had a right to ex-
peect; and it could not have been injured
thereby.

There is nothing in the evidence tend-
ing to show that the plaintiff knew ex-
actly what the distance was. The difter-
ence between ninety feet and seventy-
four or seventy-two feet is not one which
the plaintiff would be apt to know; and
what evidence there is on the subject
tends to show that she did not know it.

Second—The policy provided that the
loss, if any, was “‘to be paid within sixty
days (if this company shall so elect) after
due notice and proof thereof made by the
assured and received at the office in ae-
cordance with the terms of this poliey
hereinafter mentioned.” It also con-
tained a provision that in case of loss the
assured should forthwith give notice of
such loss, ‘“‘and shall also produce a cer-
tificate under the hand and seal of a 1nag-
istrate or notary public (nearest to the

lace, not concerned in the loss as a cred-

tor or otherwise, nor related to the as-
sured), stating that he has examined the
sircumstances attending the loss, knows
the character and circumstances of the
assured, and verily believes that the as-
sured has, without fraud, sustained loss
on the property insured to the amount
which such magistrate or Notary Public
shall certify.”

In this connection it may be stated that
the Civil Code has the following provis-
ion, viz.:

Section 2637, “‘Ifa policy requires, by way
of preliminary proof of loss, the certifi-
cate or testimony of a person other than
the insured, it is sufficient for the insured
to use reasonable diligence to procure it,
and in case of the refusal of such person
to give it, then to furnish reasonable evi-
dence to the insurer that such refusal was
not induced by any just grounds of dis-
belief in the facts necessary to be certi-
fied.”

The plaintiff produced to the company
the certificate of one Ramage to the facts
required to be stated. But it is conceded
that he was not the nearest magistrate or
notary, and that the person who was such
(one Turner) had been applied to, and had
refused to give the certificate. In connec-
tion with this refusal the plaintiff intro-
duced evidence tending to show that her
attorney had informed the company’s ad-
juster that ‘‘the reason why the certificate
was not signed by Mr. Turner was that
he had been engaged by the comipanies or
had been employed by the companies to
take some atiidavits for them, and for that
reason, as I had been informed by Mrs.
Noone, he had refused to sign them.”

|

There was also evidence tending to show
that a few days after the fire Turner had
given instructions to have measurements
taken of the distance of the building in-
sured from other buildings. And we do
not see why he should have done so un-
less he was acting in the interest of the
company. The inference that he was so

under its direction of the nature of the
charge against him, or of his plea or of
the- verdict. --And it-is said,” under this
head, that the minutes do not show that
the judgment was pronounced in open
court, or by any Judge of the Court,
aud ' that it cannot be seen . there-
from whether there- was any Judge

acting is not rebutted by any evidence. | present, or whether the court had been or

And it he was employed by the comipany,
it was not necessary for the plaintiff to
roduce evidenee to the company of su¢h
act. S i g

In relation to the foregoing the court
charged the jury as follows:

“Evidence has been offered to show
that at the timie plaintiff’ furnished proofs
of loss to the company, the attorney for
plaintiff stated that the reason why the
certificate attached to the proofs was not
made bLefore the nearest notary was be-
cause Mr. Tuarner, the nearest notary,
had refused to sign it, stating to the
plaintiff that he had been engaged for the
company and could not doit. Itis the
duty of the court to determine whether
by sodoing the plaintiff’ farnished to the
company reasonable evidence that the
refusal of Mr. Turner was not induced
by any just grounds of disbelief in the
facts necessary to be certified. If you
believe this evidence, the court instructs
vou that the reason given to the company
for not producing the certificate of Mr.
Turner, the nearest notary, was sufficient
and that the certificate furnished wasa
sufficient compliance with the require-
ments of the policy as mwodified by the
law.”? .

There may have been aslight inaceuracy
in the statement of the testimony in this
instruction. But, as abeve stated, if Tur-
ner was employed by the company to
take measurements, ete., as is to he in-
ferred from the evidence, we think that
of itself was a reason why the plaintiff
was relicved of the necessity of getting
his certificate to the justice of her claim;
and that it was notl necessary to inform
the detendant of the fact.

In this view there was nothing to he
waived, and all that part of the case re-
lating to waiver may be regarded as sur-
plusage.

We do not see any conilict in the in-
structions or any material errorin rela-
tion thereto, or in the record. Our opin-
ion is that the jndgment and order deny-
ing a new trial should be affivmed.

BELCIIER, C.

We concur:

Vax CLier, C
HavnNEg, C,
THE COURT.

For the reasons given in the foregoing
opinion, the judgment and order denying
a new trial are aflirmed.

[Filed March 2, 1891.]
DEPARTMENT TWO.
THE PEOPLE, Respondent, )
vs. i =
CHARLES JOHNSON, J Nb. 20,711.
Appellant.

The defendant was charged in the in-
formation ftiled against him with the
crime of burglary, and - with @ prior con-
viction of grand larceny. He was tried
and found guilty of burglary in the
second degree. Judgment was entered
that he be imprisoned in the State Prison
for the termiof ten years. From this
judgment he has appealed; but the record
brought up contains no bill of exceptions
and none of the instructions givento the
jury. STALT ; +

B

-~ In support’ of .the  appeal it is argued

that the deféndant, as" shown by the
record, was ‘arrdigned only for the erime
of :burglary. and - pleaded “simply not
guilty; that this plea. put in issue every
allegation of the infarmation;and upon it
he was tried ‘and found guilty simply of
burglary- in-the second: dégree: that as
there was no- verdiet as to the prior con-
viction, it could not he ‘taken into con-
sideration in pronouncing judgment, and
hence, as the maximum term of imprison-
ment authorized by the statute in such a
case was five years (Penal Code, Sec 461),
the judgment was illegal and should be
reversed.

It is true that the record as originally
filed in this court showed no admission
by the defendant, or finding, as to the al-
leged prior conyiction, but on suggestion
of a diminution of the record, and amend-
ment duly certified was subsequently
filed, showing that after the appeéal was
taken the trial ¢ourt amended its récord
of the case nune pro tunc,so as to show that
on the day of thetrial the defendant ad-
mitted the prior conviction set forth in
the information and withdrew his former
denial thereof. "The record, therefore, as
now presented; does not support the ar-
gument. < B

The defendapt clearly had the right at
any time to' withdraw his piea of not
guilty to the charge of prior conviction,
and to confess the-same; and, having
done so, the jury had nothing to say or
find in regard to it. - The verdict covered
the only issue submitted ta the jury, and
upon it the court was authorized to fix
the penalty, as it did, at ten years’ ith-
prisonment. (Penal Code, Sec. 666; Peo-
ple vs. Brooks, 65 Cal. 300.)

It is also argned that the record affirm-
atively shows error, because it appears
therefrom that the verdict was rendered
on January 15, 1890, and the court there-
upon appointed January 17th as the time
for pronouncing jndgment, and on the
last named day pronounced the judgment
appealed from: - It i8 said that, undeér Sec-
tion 1191 of th&-Penal €6dé, the time fixed
for pronouncing ‘tiudgment. in cases of
felony, must be "at: least two' days after
the verdict,’and that' the minutes show
that two sfull days could not have inter-
vened. :

A sufficient answerto this point fs that
one found guilty of a felony may waive
the time which the code says must elapse
between the verdict and sentence, and
nay econsent that jndgment be pro-
nouanced immediately. (People vs. Rob-
inson, 46 Cal. 94.) Here it does not ap-
pear that the defendant ever madeé any
objection in the court below on account
of this alleged shortness of time, and he
must therefore be held to have assented
to it. In People vs. Mess (65 Cal.174,) the
same point was made, and, as we think,
correctly held untenable.

It is further said that the record shows
affirmatively that an oral charge was
given by the court to the jury, and that
this was error, calling for a reversal of the
judgment. But the giving of an oral
charge is not necessarily error. The stat-
ute says: “The Judge may then charge
the jury, and must do o on any points
pertinent to the issue, if requested by
either party; and he may state the testi-
mony and declare the law. If the charge
be not given in writing it must be taken
down by the phonographic reporter.”
(Penal Code, See. 1093, sub. 6.) Here it
does mot appear that the charge com-
plained of was not given at the request of
the defendant, nor that it was not taken
down by the phonographic reporter. It
will be presumed, therefore, that it was
so taken down.. ‘The well-settled rule is
that error is not to be inferred, but must
afiirmatively appear in the record. (Peo-
ple vs. Huft, 72 Cal. 117; People vs. Leon
3b/‘_i;1g, 77 Cal. 117; People vs, Cline, 83 Cal.

.) . :
Another point made for reversal is,
that the judgment was  illegally pro-
nounced, for the reason that the defend-
ant was not informed by the court or
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was opened.

These objections are sufliciently met
and answered by the recitals in the judg-
nient - itself, 48 shown by the certified
copy thereof in the record, which are
suflicient to show that the judgment was
ronounced -in open court and by the

udgoe thereof, and to meet the reguire-
ments of Sections 1200 and 1207 of the
Penal Code.

It is farther said that the judgment fails
to show that it was pronounced for any
crime committed within the jurisdietion
of the court, and that it simply orders
that defendant be puwnishe? by imprison-
ment, but does not direet that he be im-
prisoned, and hence is not such a judg-
ment as is contemplated incriminal prac-
tice. -

There is nothing in these objections.
The information charged that tho otlense
was committed in the eity and county of
San Franeisco, and it was not necessary
that the judgment should state wheie it
was committed. It was “ordered, ad-
judged and decreed’” that the defendant
be punished by imprisonment in _the
State Prison, and this was all that is
1ecessary.

We find no material error in the record,
and advise that the judgment be aflirmed.
We coneur: BELCUER, C,

Havneg, C.,
Foore, C.
THE COURT.

For the reasons given in the foregoing
opinion the judgment is affirmed.

[Filed March 3, 1891.]
IN BANIK.
G. A. SwasEey, Respondent, )

VS,

C. H. ADAIR AND MBRs.
ADAIR, Appellant. j
This is an action brought under Sec-

tions 509, ef seq., of the Code of Civil Pro-

cedure, for the recovery of certain per-
sonal property, consisting of the {urniturve
of a ledging-house.

The plaintiff at the commencement of
the action r1jled the necessary afiidavij
and undertaking and demanded the de-
livery of the property to him.

The defendants are husband and wife,
but they apheared separately in the ac-
tion and the¢ husband made no defanses
The wife, Mirs, O. Adair, tiled an answer
claiming the property as her own, and
gave a bond conditioned as required by
iaw, whereupon the property was re-
delivered to her. At the trial she aud her
husband both fziled to appesr and judg-
ment was entered against them jointly
tor the return of the property, or its value,
$2,500, and for costs. Subsequently, upon
her motion, the judgment against her

|
0. { No. 13,178.

was sgt'aside and - al new trizl granted to f
apparently  the! judgment as |

h‘cri Dt
agathst her husband wWas allowed to stangd.
The case was thereafter tried upon the
issues made by her answer to the com-
plaint, und a second and sepurate judg-
ment rendeéred against her for the rettirn
of the'goods, or their value, fixed at $2,000,
and for costs. , From this judgment and
from an order denying her motion for a
new irial she has.appealed to this ecourt,
giving-the ordinary undertaking for $300,
but no undertaking to stay proceedings.

The plaintiff and respondent has caused
execution to be issued, not upon the
judgment appealed from but upon the
first judgment entered, as above stated,
against the appellant and her husbaiid,
and left to stand against him when set

ide ;as to.her.. Under this execution

e Sheriffis threatening to take the prop-
erty in eontroversy from the possession
of a Mrs. Shaefier, who elaimsit asa
vendee of a party to whom it was sold
and delivered by the appellant after its
re-delivery to her.

Upon & verified petition, showing these
facts, appellant now moves this court for
a writ of supersedeas directing the Sheritf
to return said execution and commanding
a stay of all proceedings on said judg-
ment Fendiug the determination of her
appeal.

"he case presents some anomalous feat-
ures: There are two separate judgmerits
in favor of the plaintiff for the return of
the same goods or their value, fixed in
one judgment at $2,500 and in the otherat
$2,000. One judgment being against C.
H. Adair, the husband, and the other be-
ing against the appellant, Mrs. O. Adair,
his wife. Execution is issued on the
judgmentagainst the husband, and under
it the Sheriff is threatening to take the
goods in controversy from the vendee of
the wife, to whom they were sold after
re-delivery to her upon her giving the
statutory undertaking. (C. C. P., Sec.
514.)

In aid of her-appeal from the judgment

against her and for the ‘protection of her
vendee appellant asks us to stay proceed-
ings upon the judgnient against her hus-
banld, from which there has been no ap-
peal.
; Several questions arise upon this state
of facts, but we shall confine ourselves to
a discussion of those which we deem
essential in the disposition of the motion
before us.

It seems. impossible that the Sheriif
could rightfully take the goods fron
appellant’s vendee under an execution
issued upon a separate judgment against
C. H. Adair, between whom' and said
vendee there is no sort of privity, but
whether we can on this appeal interfere
with the proceedings on that judgment is
a_question; not free from difficulty, and
one which we do:not careto decide unless
itds clear that-the appellant ‘is entitled to
a stay of proceedings on the judgment
from which she has appealed.

Is she then entitled to such stay without
having given a stay bond ?

It is contended that in this respect the
action of replevin differs from other
actions, and that the defendant, having
given the redelivery bond prescribed by
Section 514 of the Code of Civil Procedure,
is entitled to retain the Eroperty until the
final determination of the case on appeal
without other security.

" In support of this proposition we are
referred to the language of said section, to

Section 1247 of Cobbey on Replevin and
to Corn Ex. Bk. vs. Blye (102 N. Y. 305),
but we find nothing in either of the cita-
}hms to support the contention of appel-
ant.

The language of Section 514 of the Code:
of Civil Procedure is not at all inconsistent
with the proposition that a judgment for
plaintiff, in an action for the recovery of
persomal property,is immediately enforce-
able by a return of the property in specie,
unless the defendant gives an additional
bond to stay proceedings pending his ap-
peal. On the other hand, Section %43 of
the Code of Civil Procedure expressly
provides that, *‘if the judgment appealed
from direct the delivery of # # "# per-
sonal property, the execution of the jude-
ment cannot be stayed by appeal unless
the things directed to be delivered be
placed in the custody of such officer or re-
ceiver as the court may appoint, or unless
an undertaking be entered into on the
part of the appellant *# # # tothe ef-
tect that the appellant will obey the order
of the appellate court upon the appeal.”

For these reasons we think the appel-
lant is not entitled to an order of this’
court for a stay of proceedings on the
judgment from which she has appealed.

n other words, we consider that we can
grant such relief on the mere motion of
an appellant, and as an incident of our
appellate jurisdiction, in those cases only
where the appeal has been so taken and
perfected as to operate a stay according to
the provisionsof the statute.

There are, of course, other grounds be-
side the taking of“an appeal, for staying
execution of a judgment, and several
such grounds are presented in this
motion. Bat these, we think, should be
presented in the Superior Court, by soine
groper motion or proceeding there, and

rought here, if at all, by appeal from
the orders of the Superior Court.

It is contended, for instance, that the
redelivery bond §iven by the appellant
extin ed plaintifi’s property in the
ga nd that it is a:bar’ to a jndgment

or their return in specie. It is farther
all that has been commenced

this estops the. plaintiff’ from reclaiming
the ds. .1t is eontended that the judg-
forge, Heing hetomartia oot ASHIS B tho

fo eing neces y_set aside 4
or’c.l?r' Vﬁ:-gniit to‘gn,a_ap sllant. But !
whatever meérit there may be in these

propesitions we do not think they can be
made the ground of an original motion in

this court. ;

4 privilege of ten

uit
f the m_?%g:s on that bond and that |

The motion of the appellant for a writ
of supersedeas is ‘denied, and the order
heretofore made for a temporary stay of
proceedings is hereby vacated and an-
nulled. l'_iL‘ATTY, C.J.

We coneur: < ’

DEHAVEN, J.,
McFARLAND, J
HARRISON, J.,
SHARPSTEIN, J.§ |
PaTERSoN, J.,
GAROUTTE, J.
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[Filed March 4, 1891.] .
DEPARTMENT TWO.
BripgET WILSON, ]

lespondent,
vS. - No. 13,921,
JouN MORIARTY,
Appellant. |

This isan action to rescind a written
lease by plaintiff to defendant of a lot and
house thereon in the ¢ity of Los Angeles,
on the ground of alleged fraud on the part
of the defendant in procuring the lease;
or, if a rescission thereof cannot be had,
that the lease be reformed on the ground
of allaged mistakes of the plaintiff, which
the detendant knew at the time the lease
was execnuted.

The court denied a rescission of the
lease, but reformed il. From the jude-
ment reforming the lease, and from an
order denyving his motion for a new trial,
the defencant brings this appeal.

Tho lease, as executed, was for the
term of ten years, at a rental of §150 per
month, with the privilege of a renewal
for another term of ten vears at the same
rent, As reformed the lease is tor the
term of only five yvears, and without the
privilege of renewal for any term.

The ultimate facts upon whieh the re-

vision oi the lease! was based are ex-
preased in the sizth nding of the court,
as foilloavs:

“That when pluintiff’ exeeuted said
lease. she didd not understand said

lease to be a lease for ten years, with the
years more, sho
understood said lease to be for a-single
term of five veass, And the detendant
| then and there, at the time of the execu-
tion of said lease by plainiiff, well knew
that the plaintitt did not nndersiond the
sanie 1o be for ten vo:

but

frandulently induced the plainiiff to
nnterstand said instrument, and to oxe-
cute the same under sach misunderstand=
ing.”
b These facts, if justitied by the evidence,
undoubtedly support the judgment,
{ tion 3350 of the Civil Code provides, that,
“when through # = g mistake
of one party, which the other, at the time,
| knew or suspected, a written contract
does not truly express the intention of
the parties, it ay be revised on the ap-
plication of a party agegrieved, so as to
express that intention, so far as it can be
| dene without prejudice to rights acquired
{ by third persons, in good faith and for
value.”

But counsel for appellant contend that
the finding of the facts above quoted is
not justified by the evidence.

The court found as evidentiary facts,
which are not (,lisl:ut(w'l, that the plaintiff
is unabie to read or write; that the de-
fendant is a shrewd merchant and busi-
ness man of plausible manners, and was

and her husband—John Wilson; that the
defendant drew the lease; and, that the
lease was not read to or by the husband,
or read to the plaintiff except by the no-
tary at the time she acknowledged it.

The testimony of the plaintiff and her
husband was to the effect that during
three or four months before the execution
of the lease the defendant had been im-
portuning tiiem for a lease of the prop-
erty for a term of five yeans; that plaintif
was unwilling to lease the property for a
longer term than two yeurs; tf:ut the de-
fendant finally persuaded the husband to
advise the plaintiif to execute a lease for
the term of five years, whith he did, on the
ground that the defendant would be a good
tenant, with whom they would have no
trouble in coliecting rent; thereupon the
{ plaintifl’ consented to the term of five
years; that after the defeydant drew up
the lease he met the plaintiif on the street

| requested . her to go with him to the
notary’s office and acknoWledge it, and
| her husband then told her to do so, but
did not accompany them; when, they
arrived at the notary’s office the defend-
ant offered to read the lease to her, saying
it was in his handwriting, but the notary
said the law made it his duty to read the
instrument to her, as she was a married
| woman, and he did then;read it to her;
| but believing that the defendant hac
drawn the lease according to the agree-
ment, and that she already knew that it
was a lease for the term of five years
only, she did not give suflicient attention
to the reading of themotary to discover,
and did not discover, that'if was a lease
for ten years, or that it differed from the
lease theretofore agreed upon; and that
when she acknowledged lhe execution
she understood and believed it to be a
lease for the term of only five years with-
out any privilege of renewal.

Thomas Leahy testified that about two
vears before the trial the defendant re-
quested him to go to John Wilson and
try to get a lease of the property to de-
tendant for the term of five years; that
witness went to Wiison and tried to per-
suade bim to give the lease for tive years,
but Wilson said: “No, I will not give it
for five years; T will give it for three.”
Witness reported Wilson's answer to
defendant.

Michael Leahy testified that he ‘““went,
at Moriarity’s request, to Mr. Wilson, to
see if he could get a lease for ten years,
and'Mr. Wilson said he wduld not give it
for so long. I took that answer back to
him.”

H. Boettcher testified that in March,
1887, the rental value of the property as
leased to deferidant was $250 per month.

G. F. Conant testified that he had been
a collector of rents for about six years
and knew the rental value of the property,
and that the rental value of'the building
inh Mareh, 1887, ‘‘would be something like
8350. After the building was remodeled
and put in shape as it is now, the store-
roomn would have brought about $200 per
month at least. I don’t know how many
rooms there are in the two upper tloors,
but they would have brought from $8 to
810 a room, taken as a whole.”” (It is
stipulated that there are twenty-one
rooms on the two upper floors). There is
noother evidence as to thé nental value of
the property than that of these two wit-
nesses, This testimony as to the rental
value of the property is cited, and con-
sidered relevant for mno other purpose
than so far as it may tend to show de-
fendant’s motive for desiring a long term
at the rent reserved in the lease.

‘The delendant testified that he never
represented “to plaintiff or to her hus-
band, that the lease drawn by him was
for the term of five {ea.rs, but that he
drew the lease according to an under-
standing oraigreement had with the hus-
band, which the husband was to advise
the plaintiif to accept; but he does not
testify that the plaintiff ever agreed to a
term of ten years, or that she was ever
informed that the lease drawn by him
was for a term of ten years, unless she
understood the reading thereof by the
notary. Nor does he testify that the hus-
band ever read or saw the lease drawn
by him, or that he ever informed the
husband that it was for a term of ten
years, but merely that he drew the lease
according to a previous agreement with
the husband, which agreement the hus-
band, in his testimony, denies,

Under the settled rule of this court as to
conilicting evidence in cases of this kind,
I think the finding, as to plaintifi’s mis-
take, should not be disturbed. The misg
take heing established, I think the cir-
cumstances tend to prove that the defend-
ant ‘‘*knew or suspected” it; and that the
finding to this effect should also be sus-
tained, The alleged fact that the'defend-
ant knew or suspected the plaintifPs
mistake was not susceptible of direct

roof, except by the testimony of the de-
ﬁandant and it may be of some signifi-
cance that defendant failed to , on
his own behalf, that he did not know or
suspect the a.lle§ed mistake at the time. of
the execution of the lease.

‘2. Counsel for appellant contend that it
is éssentizl to the support of the judgment
‘that the averments of the eompltﬁnt to
the effdet that the plaintiff was of weak
-mind, that the consideration was inade-
quate, and that the defendant fraudulentiy
concealed from tke plaintiff a material
‘part of the contents of the lease, or pr

o
vented her from understanding it, sh(?nid
have been proved and found, .

s, with the priv- |

ilego of renewal, and well knew that she
understood the same to he for a single
terin offive years, and the defendant |

Hee- |

on terms of friendship with the plaintift |

{ near her husband’s blacksmith shop and |

The only fraud necessary to sustain the
judgment is such as may be inferred from
the iailure of the defendant to correct the
mistake of the plaintiff, known to or sus-
pected by the former, at the time of the
execution of the lease. This is all that is
required by Section 3399 ot the Civil Code.
(Higgins vs. Parsons, 65 Cal. 280; Cleg-
horn vs. Zumwalt, 83 Cal. 156.)

There is nothing inconsistent with this
in the law of the case as laid down on thé
former appeal. (77 Cal. 596.) That ap-
peal was from a judgment for defendant
on demurrer to the original complaint,
which prayed for, only, a rescission of the
lease; and it was merel_" deeided that the
complaint was suflicient. Afier the cause
was remitied, the plaintifif amended her
prayer by asking the alternative relief of
revision of the lease in case 2 rescission
shonld be denied. The complaint con-
tains several averments not essential to
this alternative relief; and. among them,
inadequacy of consideration and weak-
mindedness of the piaintitt, If plaintify
only intended to lease her property for a
term of five years, instead of twenty
years, and the defendant knew or sus-
pected her true intention, it is quite im-
material, for the purpose of merely re-
forming the lease, on the ground of mis-
take, that the plaintiff was not weak-
minded, and that the monthly rent re-
served was an adequate consideration for
a lease of tweanty years. (Higgins vs.
Parsons and Cleghorn vs,
supre.)

¥or the purpose of testing the suf-
ficiency of the findings the case should be
regarded, simply, as a case to reform the
| lease under Saction 3399 of the Civil Code
| on the ground of a mistake of the plaintiff
| known or suspected by defendant. In
| this view of it, all the obiections on the
| ground of insufficiency of the findings
I not heretofore considered appear to be
{ irrelevant.

5. Appellant’s counsel contend that
: “the code provision (Sec, 2399 . C.) was
not framed to benefit the indifferent, or
thoese who are grossly carveless, and must
be construed as requiring the exercise ot
at least ordinary care;”’ and, therefore,
that relief should be donied the piainiitt
on the ground of her negiect to give such
ordinary atiention to the reading of the
lease by the notary as wonld have en-
| abled hier to understand its contents.  In
{ support of this point the cases of Hawking
vs. ilawkins (30 Cal. 558) and Metropoli-
Han Loan Association ve. lsche (75 Cal,
i‘.‘»lfh are cited. Neither of these cases is
[in point. The former was an action to
javoid a written contract on the ground
| that the plaintift was induced to sien it by
false representations of the defendants,

{that “ii was like the verbal agree-
i ment”’ which preceded it, and
{ which it was intended to replace,

| the defendants knowing that the written
| contract was not like the verbal agree-
ment; and the plaintiff, believing
such representation of defendants to be
be true, signed the written contract with-
out reading it, although he had full
opportunity todo so. The lower court
| sustained a general demurrer to the com-
plaint, and this was affirmed on appeal.
The complaint made neither a case of
mutual mistake, nor a caseé of mistake of
one party which the other knew or sus-
pected. The defendants were not mis-
taken, and it was not alleged that they
knew or suspeeted any mistake on the
part of the plaintiff. The object of the
action was to annul a contract, simply on
the ground of such actual fraud as in-
duced a mistake on the part of the plaint-
iff, which the defendants were not al-
leged to have known or suspected. So,
in the latter case, when the defendants by
cross-complaint sought to reform the
bond on which the suit was brought;, on:
the ground of mutual mistake of the par-
ties, it was found that there was no mis-
take on the part of the plaintiff; neither
was there any averinent, finding or pre-
tense that the pla.intiﬁI knew or sus-
pected any mistake on the part of the
defendants.

4. As another distinct cause of action,
the plaintiff alleged that some time after
the execution of the written lease, and
! while she was still ignorant that it was a

lease for ten years, instead of five years,
she was induced by defendant to add an
additional story to the leased house, and
| to make other improvements, at a cost of

| 813,200, in addition to the improvements
| required by the lease; and that defendant
| verbally promised to pay a reasonable
| rent for such improvements, in addition
| to the rent reserved by the lease; that

when these. improvements were com-
pleted, on or about January 5, 1888, the
plaintiif endeavored to agree with defend-
aut as to the dincrease of rent- on account
of said improvements, but defendant re-
fused to agree upon, or to pay, any addi-
tional rent for said improvements,
although the rental value of the property
was thereby increased $150 per month,
The prayer as to this cause of action i%,
that the lease “be so amended and re-
formed as to carry out the subsequent
agreement with reference to the addi-
tional improvements put upon the prein-
ises, and fo provide that the amount of
month!y rental shall be increased so as to
include a reasonable rental on account of
said improvements, to-wit, the sum of
$150 per month.”

The defendant denied that he induced
the plaintifl’ to make these additional ini-
provements, or that he promised to pay
:m{ additional rent therefor:

The court expressly declined to find
upon the issue ot faet as to these improve-
ments, “for the reason that this court con-
siders and adjudges the same to be imma-
terial and not proper matter for adjudica-
tion in this casey’” and, as a conclusion of
law, further said: “The court does not de-
cide vhether or not the plaintift’ is en-
titled to recover from the defendant any
additional rental for additional improve-
ments made upon - said premises by
thae plaintifl’ after the execution of said
lease described in the complaint, and the
court decides this case without prejudice
to the rights of either plaintift or defende
ant in the matter of said additional im-
provements.’’

Counsel for appellant insist that the
court erred in thus disposing of this
branch of the case relating to the addi-
tional improvements. :

It will be observed that this branch of
the case has no connection with the lease,
or with the cause of a¢tion t6 reform the
lease, as. it* is founded upon an'slleged
subsequent -parolagreement to pay rea-
sonable rent for improvements addi-
tional to those required by the writien
lease, and not upon any agreement or

romise to reform or alter the written
ease. Nor does the judgment reforming
the written lease, in any degree, depend
upon the a]leged subsequent agreement
as to additional improvements and rent
therefor; nor upon any fact alleged or
denied in relation thereto. Therefore, it
would not be necessary or proper to
reverse the judgment reforining the
written lease for amy error (conceding
there was error) in disposing of the dis-
tinct cause of action resting solely upon
the alleged subsequent egreement. It
would seem that the effect of the action of
the court was a_dismissal of the alleged
cause of action based on the subseguent
agreement, without prejudice to the rights
of either party, for the reason that the
court considered ‘‘the same to be imima-
terial, and not proper matter fgr adjudica-
tion in the case.” It is not guite clear
why the court so considered it. It
may have been because it was thought
to be improperly joined with the other
cause of action; or, possibly, because the
facts stated did not constitute a cause of
action. If so, the court should have sus-
tained defendant’s demurrer on one of
these grounds. But no point is made here
on the overruling of the.demurrer. If
the plaintiff was entitled to any relief
upon the alleged subsequent contract, it
is clear that she was not entitled to the
specific relief prayed for, viz.: That the
written lease “be so amended and re-
formed as to carry out the subsequent
agreement with reference to the addi-
tional imérrovements," for surely the
lease could not have been amended or re-
formed by incorporating into it a distinct
subsequent agreement. But whatever
may have been the ground upon which
the court based its action in substantially
dismissing this branch of the ease with=
out prejudice to the rtie§, and whether
or not it erred in so doing, I think it ap-
pears etézat the defendant was not thereby
injured.

therefore think the judgment and
order should be affirmed.
Vax Crier, C,

Wg coneur: >

ELCHER, C.

Foortkg, C. ,’ S
THE COURT.
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SPRING STYLES
Mithnerv. Hla

STAPLES AND NOVELTIES,

IMPORTED AND DOMESTIC MANUFACTURE.

Paris, New York, Boston and Chicazo Have Been Laid Under Contribution
and Their Choicest Trophies Secured,

IN THIS EXHIBITION:

Neapolitan Braid and Fancy Straw Mixed, all colors and

sand

HNELS,

English Milan, all shapes, from small Toques up.

Broad Leghorn, plain and fancy edge, white or black.

Coburg, Opera and Imperial Braids,
the scason has produced, together with Trimmings.
Everything that the finger of Fashion points to is here.

Everything new that

dots of white.
American Sateens in variety.

and barred black. *
Imported Scotch Zephyrs.

Windsor Vervene.
Negeuse Suiting.

IS~ O-DAYYIAL

> OPENING OF =«

NewdpringDressGoods

FOREIGN AND DOMESTIC.

. French Sateens in many styles, with a very rich display of
the fashionable black ground, with sprigs, sprays and

Yard wide Challis in newest colorings and stylish figured

Three-quarter wide Challis in similar styles,

Cheviots, Ginghams, Percales, etc.

ALL STYLES THE LATEST, WITH PRICES THE LOWEST |

C. H GILMAN,
RED HOUSE. Sacramento, Cal.

opinion the judgment and order are af-
firmed.
[Filed March 2, 1891.]
DEPARTMENT TWO.
PropPLE, Respondent,
VS.
JaMES BArTON, Appellant.

The defendant was convicted by the
jury which tried him of burglary in the
first degree. He pleaded not guilty as to
that charge, but admitted prior convic-
tion of grand larceny as charged in the
information.

The notice of appeal states that the ap-
peal is taken from the judgment, from an
order denying a motion in arrest of judg-
ment, and from an order denying a mo-
tion for a new trial. . (Tr. fol. 28.) Baut it
nowhere appears that any such motions
were ever made or acted upon.

There is no bill of exceptions in the
record.

The first point made for a reversal af
the judgment is, that the time appointed
for pronouneing it was not at least two
days after verdiet, and is therefore in vio-
lation of Section 1191 of the Penal Code.

The defendant seems to have made no
objection at any time to this action of the
trial court, and under the decision of the
-appellate court in People vs. Mess (65 Cal.
174) the point made is without merit.

It is further claimed that the offense be-
ing a felony, error is shown upon the
minutes of the court, in that it is there
stated that the charge to the jury was
given orally. It is true that Sub. 6 Seec-
tion 1093 of the Penal. Code' requires that
where the charge in such acase is not
given in writing 1t must be taken down
by the phonographic reporter. But it is
not made to appear here that it was not so
taken down, and the- presumption must
be that it was. - The defendant must show
error aiffirmatively. (People vs. Tonielli,
81 Cal. 279; People vs. Carroll, 80 Cal. 153;
People vs. Marks, 72 Cal. 46; People v,
ITuit, 72 Cal. 117; People vs. Leong Sing,
77 Cal. 119; People vs. Cline, 83 Cal, 377).

It is spid that the judgment was illegal-
ly pronounced beeause it does not appear
from the judgment roll that the derfand-
ant was informed, as he should have
been, under Section 1200, P. C., by the
court, or under its direction, of the nature
of the charge against hira, or of his piea,
or of the verdict. Conceding that it ap-
pears to have been held in People vs.
Murback - {64 Cal,, : 372) that. these
preliminary statements are neces-
sary, and that they form no' part of
the judgment pronounced, “yet it
does not appear in the record that such
statements were not made, and the pre-
sumption maust be indulged ‘that they

} No. 20,712.

the contrary, which he has not done.

The prior conviction of larceny . was
confessed by the defendant. (Fol. 15.)
The jury then passed only upon the
charge: of ‘burglary.  (Fol. 17-18.) “The
judgment follows the verdict and confes-
sion of the defendant, and is in all re-

spects regular,” as we think. (Ex parte
oung Ah Gow, 73 Cal.,442.) The admis-

sion of prior convietion of larceny here is
not shown to have been brought out by
any question of the court, but appears, so
far as the record shows, to have been vol-
untarily made when the defendant was
called on to plead. (Fol.15.) As before
said, it is for the appellant who claims er-
ror to show it.

We perceive no prejudicial error, and
advise that the judgment be affirmed.

Foorg, C.
‘We concur:
BELCHER, C. : ;
Havxwg, C. ;
THE COURT.

For the reasons given in the foregoing
opinion the judgment is affirmed.

[Filqd March 2, 1891.]
- DEPARTMENT ONE.
ExPsrres IRWIN). - 4
WG S K e »No. 20,7093, v -
Hareas Corpus. o ;
.The petitioner was convic%in,the Su-
perior Court of Sonoma Countg of the
crime of %‘:tnd larceny, and on the same
efore sentence was pronounced
in the first case, was convicted rof the
crime of burglary. He was sentenced by
the. court to.serve a term of nine years

in the State Prison in the grand larceny
case, and in the burglary case the court
imposed the sentence of five years in the

For the reasons given in the foregoing

State Prison, said term to commence at

wore, unless the appellant has shown to |

™

the expiration of the term of nine years,
imposed in the grand larceny case. His
first term of imprisonment commenced
on the 2lst day of October, 1879, and he
remained in the State Prison until Au-
gust 21,1880, when he escaped therefrom.
He was captured and again confined
under the first judgment on the 9th day
of November, 1880. Thereafter an informa-
tion was filed against him in the Superior
Court of Marin County for the crime of
escaping from prison, and he was tried,
convicted and sentenced to serve a term
of nine years, “said term of imprison-
ment to commence from the time he
would otherwise have been discharged
from said prison.”’

Allowing the eredits provided for by
statute, the petitioner’s first term ex-
pired not later than December 9, 1884, and
if the term of imprisonment for escapihg
from the prison commenced to run at the
expiration of the term which he was
serving when he escaped, all of the terms
of imprisonment imposed by the three
judgments—allowing the credits provided
for by statute, all of which it is admitted
he has earned—have expired, and the pe-
titioner is entitled to his discharge.

Section 105 of the Penal Code provides
that *‘every prisoner confined in the State
Prison for a term less than for life, who
escapes therefrom, is punishable by ins-
prisonment in the State Prison for a tera
equal in length to the term he was serv-
ing at the time of such escape, said second
term of imprisonment to commence from
the time he would otherwise have been
discharged from said prison.” The last
clause of this section was added by
amendment of the section, in April, 1880,
and plainly states that the term of im-
prisonment for an escape from the prison
shall commence to run from the time
that the prisoner would have been dis-
charged from the px'ison if he had not es-
caped therefrom., The petitioner’s term
of imprisomment for the escape did not
commence to run until he had served the
fourteen years imposed by the two judg-
ments of the Superior Court, less credits }
allowed, because, except for his escape,
he would not have been discharged from
the prison until he had served out the full
term imposed by the two judgments.
The language of the section is unambigu-
ous, and its meaning is clear.

Petition denied. PaTERSON, J.

We concur:

Harrisox, J.,
GAROUTTE, J.

Weare a patient people—the
ox is nowhere in comparison.
Webuy lamp-chimneysbythe
dozen; they go on snapping and
popping - and flying in pieces;
and we go on buying the very
same chimneys year after year.
Our dealer is willing to sell
us a chimney a week for every.
lamp we burn—a hundred or
more a year—and we plow for
him, pay him for goading us.
Macbeth’s *“ pearltop” and
“pearl glass” do not break.
from heat; they are made of

tough glass.

Aslikely as notour dealer
would rather his chimneys
would break; ““ it’s good for the
business,” says he. He buys
the brittlest ones he can get.

“ What are
about it?”

Pitisburg. G20. A. MAcnzTE & Co.
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