
SUPREME COURT DECISIONS.
[Filed March 2,1891.]

DEPARTMENT ONE.
Noon'E, Respondent,

Transatlantic Insurance i No> 12>928
Company, Appellant. J
This was an action upon a policy of in-

surance. The plaintiffhad a verdict and
judgment for §3,717 50, and the defendant
appeals from such judgment, and from an
order denying its motion for new trial.

The grounds which are relied upon for
a reversal are the following:

First—lt is argued that there was a
breach of warranty in relation to the dis-
tance of neighboring buildings from that
which was covered by the insurance.

The policy contained the following pro-
visions: "Fourth—The application and
survey upon which the issuance of a
policy is predicated shall be con-
sidered a part of it and a
warranty by the assured. If the
assured, by a written or verbal appli-
cation for insurance, or by survey, plan
or description or otherwise, makes any
erroneous representations, or omits to
tnake known any fact material to the
risk, * * * * then, and inevery such
case, this policy shall be void."

The application upon which the policy
Was issued stated that the building in-
sured was ninety feet from other build-
ings, but after answering the various
Questions contained the tollowing: "And
the applicant hereby covenants that the
foregoing is a just, fulland true exposition
ofall the facts and circumstances in re-
gard to the condition, situation, value and
risk of the property to be insured, so/cur
an the .same arc known to the applicant and
material to the risk."

The evidence showed very clearly that
the building insured was not ninety feet
from other buildings, but was somewhat
under eighty feet therefrom. And in re-
lation to this the Judge instructed the
jury as follows:

"The defendant in this action seeks to
avoid its liabilityunder this policy upon
the ground, among others, that in the ap-
plication originally made the applicant
stated that the building nearest to the one
destroyed was ninety feet away, whereas
defendant now claims that it was but
seventy-two feet distant, and that there
was another building only seventy-four
feet away. It is for you to determine
from tho evidence whether the distance
was or was not ninety feet. Ifyou find
it was not, it is for you to determine
whether such misrepresentation was or
was not material, and upon this point you
must consider all the evidence relating to
the materiality of the statement.

'•If you find that the nearest building
was not ninety feet away, and that this
was a material statement, it rendered
the policy void, and the plaintiff could
not recover unless the defendant waived
its right to declare the policy void."

Ifthe provisions of the policy and ap-
plication taken together amounted to a
warranty that the building insured was
ninety feet away from other buildings,
the above instruction was both erroneous
and injurious to the appellant. But in
our opinion, although at first view there
is some want o* harmony between such
provisions, they do not show that there
was any such warranty as is contended
tor by the appellant. The application
first states that the building insured was
ninety feet from other buildings, but con-
dudes with a covenant or agreement that
the statements therein contained are true
*'.so far an the same are known to the ap-
plicant." The different provisions must
r>e read together; and, when so read, wo
think it clear that there was no warranty
that the building insured was ninety feet
from other buildings. The case of Na-
tional Bank vs. Insurance Company (!ij
Ut 8. 678) is precisely like this case," ex-
cept that the statement which was claimed
to be untruo was as to the value of the
property. It is true, as claimed by the
appellant, that value depends a good deal
upon opinion and probability, and is not,
like, distance, a matter which can be ac-
curately ascertained. But the court ex-
pressly stated that its opinion did not
proceed upon such a construction of the
policy. Itsaid: "We rest the conclusion
already indicated upon the broad ground
that when a policy of insurance contains
contradictory provisions, or has been so
framed as to leave room for construction, !
rendering it doubtful whether the parties
intended the exact truth of the appli-
cant's statements to be a condition pre-
cedent to any binding contract, the court I
should lean against that construction
which imposes upon the assured the obli-
gations ot a warranty."

If there w-as no such warranty as is
claimed by the appellant the charge was
more favorable than it had a right to ex-
pect; and itcould not have been injured
thereby.

There is nothing in the evidence tend-
ing to show that the plaintiffknew ex-
actly what the distance was. The differ-
ence between ninety feet and seventy-
four or seventy-two feet is not one which
the plaintiff would be apt to know; and
what evidence there is on the subject
tends to show that she did not know it.

Second—The policy provided that the
loss, if any, was "tobe paid withinsixty
days (ifthis company shall so elect) after
due notice and proof thereof made by the
assured and received at the office in ac-
cordance with the terms of this policy
hereinafter mentioned." It also con-
tained a provision that in case of loss the
assured should forthwith give notice of
Buch loss, "and shall also produce a cer-
tificate under the hand and seal ofa mag-
istrate or notary public (nearest to the
place, not concerned in the loss as a cred-
itor or otherwise, nor related to the as-
»ured), stating that he has examined the
3ircuiiJßtances attending tho loss, knows
the character and circumstances of the
assured, and verily believes that the as-
sured has, without fraud, sustained loss
on the property insured to the amount
\u25a0which such magistrate or Notary Public
shall certify."

In this connection it may be stated that
the CivilCode has the followingprovis-
ion, viz.:

Section 2637. "Ifa policy requ ires, by way
of preliminary proof of loss, the certifi-
cate or testimony of a person other than
the insured, it is sufficient for the insured
to use reasonable diligence to procure it,
and in case of the refusal of such person
to give it, then to furnish reasonable evi-
dence to the insurer that such refusal was
not induced by any just grounds of dis-
belief in the facts necessary to be certi-
fied."

The plaintiffproduced to the company
the certificate of one Ramagetothe facts
required to be stated. But it is conceded
that he was not tho nearest magistrate or
notary, and that the person who was such
(one Turner) had been applied to,and had |
refused to give the certificate. In connec- j
tion with this refusal the plaintiff intro- j
duced evidence tending to show that her ]
attorney had informed the company's ad-
juster that "the reason why the certificate
was not signed by Mr. Turner was that
he had been engaged by the companies or
had been employed by the companies to
take some affidavits for them, and for that
reason, as I had beeu informed by Mrs. I
Xoone, he had refused to sign them." |

There was also evidence tending to show
that a few days after the fire Turner had
given instructions to have measurement*
taken of the distance of the building in-
sured from other buildings. And we do
not see why lie should have done so un-
less he was acting in the interest of the
company. The inference that he was1 so
acting is not rebutted by any evidence.
And ifhe was employed by the company,
it was not necessary* for the plaintiffto
produce evidence to the company of such
fact.

In relation to the foregoing the court
charged the jury as follows:

"Evidence lias been offered to show
that at the time plaintiff furnished proofs
of loss to the company, the attorney for
plaintiff stated that the reason whj- the
certificate attached to the proofs was not
made before the nearest notary was be-
cause Mr. Turner, tho nearest notary,
had refused to sign it, stating to the
plaintiff that he had been engaged for the
company and could not do it. It is the
duty of the court to determine whether
by so doing the plaintiff famished to the
company reasonable evidence that the
refusal of Mr. Turner was not induced
by any just grounds of disbelief in the
facts necessary to be certified. If you
believe this evidence, the court instructs
you that the reason given to the company
for not producing the certificate of Mr.
Turner, the nearest notary, was sufficient
and that the certificate furnished was a
sufficient compliance wilh the require-
ments of the policy as modified by the
law."

There may have been a slight inaccuracy
in the statement of the testimony in this
instruction. But. as above stated, ifTur-
ner was employed by the company to
take measurements, etc., as is to he in-
ferred from the evidence, wo think that
of itself was a reason why the plaintiff
was relieved of the necessity of getting Jhis certificate to the justice of her claim;
and that it was not necessary to inform
the defendant ol the fact.

In this view there was nothing to be
waived, and all thai part of the case re-
lating to waiver may be regarded as sur-
plusage.

We do not see any conflict in the in-
structions or any material error in rela-
tion thereto, or in toe record. Our opin-
ion is that the judgment and order deny*
ing a new trial should be affirmed.

Bklciiek, C.
We concur:

Van Ci.iicf, C,
Hayne, C.

THE COURT.
For the reasons given in the foregoing

opinion, the judgment and order denying
a new trial are affirmed.

[Filed March 2, 1801.]
DEPARTMENT TWO.

The People, Respondent,)
vs. .-

Charles Johnson, [ —**\u25a0 11-
Appellant, j

The defendant was charged in tho in-
formation tiled against him with the
crime ofburglary, and with a prior con- 'viction of grand larceny. He was trjfd
and found guilty of burglary in the
second degree. Judgment was entered !
that he be imprisoned in the State Prison
for the term of ten years. From this
judgment he has appealed, but the record
brought up contains no'bill of exceptions
and none of the instructions given- to the
jury.

In support of the appeal it is argued
that the def£h(Uutt, as shown by the
rocord, was arraigned only for the;crime
of burglary, and pleaded simply not
guilty; that this plea put in issue every
allegation of the information* and upon it
he was tried -and found guiltysimply of
burglary iv -the second degree; thai as
there was no verdict us to the prior con-
viction, it could not be taken into con-sideration in pronouncing judgmuat, and
hence, as the maximum term ofimprison-
ment authorized by the statute in such a
case was five years (Penal Code, Sec 401),
tho judgment was illegal and should bo
reversed.

It is true that the record as originally
filed in this court showed no admission
by the defendant, or finding, as to the al-
leged prior conviction, but on suggestion
ofa diminution of the record, and amend-
ment duly certified was subsequently
fded, showing that after the appeal'was
taken tho trial'court amended its record
of the case ituue pro ftoic,so as to show that
on the day of the trial the defendant ad-
mitted the prior conviction set forth in
the information and withdrew his former
denial thereof. Tho record, therefore, as
now presented, does not support the ar-
gument.

The defendant clearly had the right at
any time to withdraw his plea of not
guilty to the charge of prior conviction,
and to confess the-same; and, having
done so, the jury had nothing to savor
find inregard to it. The verdict covered
the only issue submitted to the jury, and
upon it the court was authorized "to fix
the penalty, as it did, at ten years' im-
prisonment. (Penal Code, Sec. 000; Peo-
ple vs. Brooks, (35 Cal. 300.)

It is also argued that tho record affirm-
atively shows error, because it appears
thereirom that the verdict was rendered
on January 15, 181)0, and tho court there-
upon appointed January 17th as the time
for pronouncing jndgment, and on the
last named day jSrononnoed the judgment
appealed from. It is snidthat, under Sec-
tion 1191 of tbe-Pennl Code, the time fixed
for pronouncing judgment," In cases of
felony, must be at lerat two days after
the verdict, 1 and that the minutes show
that two /wMdays could not have inter-
vened.

Asufficient answer to this poiut is that
one found guilty of a felony ciay waive
the time which tliecode says must elapse
between the verdict and sentence, and
may consent that judgment be pro-
nounced immediately. (People vs. Rob-
inson, 40 Cal. 94.) Here itdoes not ap-
pear that the defendant ever made any
objection in the court below on account
of this alleged shortness of time, and he
must therefore bo held to have assented
to it. In People vs. Mess (Oo Cal. 174,) the
same point was made, and, as wo think,
correctly held untenable.

It is further said that the record shows
affirmatively that an oral charge was
given by the court to the jury, and that
this was error, calling fora reversal of the
judgment. But the giving of an oral
charge is not necessarily error. The stat-
ute says: "The Judge may then charge
the jury, and must do so on any points
pertinent to tho issue, if requested by
either party; and he may state the testi-
mony and declare the law. If the charge
be not given in writing it must be taken
down by the phonographic reporter."
(Penal Code, Seo. 109.J, sub. 0.) Hero it
does not appear that the charge com-
plained of was not given at the request of
the defendant, nor that it was not taken
down by the phonographic reporter. It
willbe presumed, therefore, that it was
so token down. The well-settled rule is
that error is not to be inferred, but must
affirmatively appear in the record. (Peo-
ple vs. Huff, 72 Cal. 117: People vs. Leone
Sing, tt Cal. 117; People vs. Cline, S3 Cal.
374.)

Another point made for reversal is,
that the judgment was illegally pro-
nounced, for the reason that the defend-
ant was not informed by the court or

I under its direction of the nature of the
i charge against him, or of his plea or of
j the- verdict. Aud it is said, under this
I head, that the minutes do not show that
] the judgment was pronounced in open
! court, or by any Judge of the Court,

and that it cannot l>o seen there-
from whether there was any Jddge

L present, or whether the court had been or
was opened.

Those objections are sufficiently met
and answered by the recitals in the judg-
ment itself, as shown l>y the certified
copy thereof in the record,' which are
sufficient to show that the judgment was
pronounced in open court and by the
Judge thereof! Bad to meet the require-menu <>f Sections 1200 and 1207 of the
Penal Code.

It is farther said that the judgment fails
to show that it was pronounced far any
crime committed within the jurisdiction
of the court, and that it simply orders
that defendant be ptttuthed by imprison-
ment, bat does not direct that he tie i;u-

--j prisoned, and hence is not such a judg-
ment as ia contemplated in criminal prac-
tice.

There is nothing in these objections.
The information charged that theotti tisowas committed inthe city and county of
San Francisco, and it was not necessary

I that too judgment should state nrhere.itj was committed. It was "ordered, ad-
j judged and decreed" ihat the defendant
bo punished by imprisonment in the
State Prison, and this was all that ia
necessary.

We lind no material error in tliorecord,
and advise that the judgment be affirmed.

We-concur: BiOLciiEl:1, C
llavni:, C,
Foots, C.

tjte comer.
For the reasons given ia the foregoing

opinion the judgment is anir;nod.
\u25a0v—

[Filed .March 8, ISOl.]
IM BANK".

G. A. Swasi:y, Respondent, }
vs.

('. 11. Abash and Mas. O. j No. 13,178.
Ad.vih, Appelhuit.
This is an action brought under Suc-

tions 509, rt gag., of the Code ofCivil Pro-
cedure, for the recovery of certain per-
sonal property; consisting of the furniture
ofiilodging-house.

The plaintiff at the commencement of
the action iij*'lthe necessary afuduvij;
and undertaking and damanded the de-
livery of tho properly to him.

Thi defendants are husband and wife,
but they ap*£eartod setfaratoty in the ac-
tion and tfie husband made up defgjaset'
The '.viie, lira. o. Adair, tUed a:i answer
claiming the property as her own, anil
gave a bond conditioned as required by
ittvv, whereupon the property was ro-
deSyered to her. At the trial shear.tl her
husband both failed to appear and judg-
ment was entered against them jointly
for the return of the property, or its value,
82i300 f andJbroodts. Subsequently, anon

\u25a0 her motion,, tlio judgment against her
was set "aside arid; a' nvw trial granted to
her: but appa'rqutly thp1." judgment as

; ugaihst her hus'btir.d'was allowed to stand.
I The case was thereafter tried upon the
| issues made by her answer to the com-
plaint, and a second and separate jmi-;-
inent rendered against her for the reti;rn
of the goods, or their value, fixed at S2,iiOO,
and for costs. From this judgment and
from an order denying her motion lor a
new trial she has appealed to this court,
givingthe ordinary undertaking for'§.'soo,
but no undertaking to stay proceedings.

The plaintiffand respondent has caused
execution to be issued, not upon the
judgment appealed from but upon the
first judgment entered, as above stated,
against the appellant and her husband,
and left to stand against him when set
iyside ; iia to .her. Under this execution
the.{Sheriffia threatening totakethe prop-
erty in controversy from the possession
of a Mrs. Sha.-tler, who claims it as a
vendee of a party to whom it was sold
and delivered by the appellant ufterits
re-delivery to her.

Upon a verified petition, showingtheso
facts, appellant now moves this court for
a writ of trupemedeus directing the Sheriff
to return said execution and commanding
a stay of all proceedings on said judg-
ment pending the determination of herappeal.

The case presents some anomalous feat-
ures: There are two separate judgments
in favor of the plaintiff for the return of
the same goods or their value, fixed in
one judgment at 52,5(K) and in the other at
52,000. One judgment being against C.
H. Adair, the husband, and the other be-
ing against the appellant, Mrs. O. Adair,
his wife. Execution is issued on '.the
judgment against the husband, and under
it the Sheriff is threatening to take the
goods in controversy from the vendee of
the wife, to whom they were sold after
re-delivery to her upon her giving tin;
statutory undertaking. (C. C. P., Sec.
514.)

In aid of lier appeal from the judgment
Hgaitvst her and ft>r the protection of her
vendee appellant asks us to stay proceed-
ings upon the judgnieut against her hus-
band, from which there has been no ap-
peal.

Several questions arise upon this state
of facts, bat we shall confine ourselves to
a discussion of those which we deem
essential in the disposition of the motion
before us.

It seems impossible that the Sheriff
could rightfully take the goods from
appellant's vendee under an execution
issued upon a separate judgment against
C. H. Adnir, between whom and said
vendee there is no sort of privity, rat
whelher we can on this appeal interfere

| with the proceedings on that judgment Is
! a question.,not freeironi difficulty, and
one which we do not care to decide unless
it is clear that the appellant is entitled to
a stay of proceedings on the judgment
from which she has appealed.

Is she then entitled to such stay without
having given a stay bond ?

It is contended that in this respect the
action of replevin differs from other
actions, and that the defendant, having
given the redelivery bond prescribed by
Section 514 of the Code ofCivilProcedure,
is entitled to retain the property until the
final determination of the case on appeal
without other security.

In support of this proposition we arereferred to the language of said section, to
.Section 1247 of Cobbey on Keplevin and
to Corn Ex: Bk. vs. Blyo (102 N. Y. £)6),
but we lind nothing in cither of the cita-
tions to support the contention of appel-
lant.

The language of Section 514 of the Code
of('ivilProcedure is not at allinconsistent
with the proposition that a judgment for
plaintiff, in an action for the recovery of
personal property,ia immediately enfdrce-
able by a return of the property in specie,
unless the defendant gives an additional
bond to stay proceedings pending his ap-
peal. On the other hand, Section 943 of
the Code of Civil Procedure expressly
provides that, "ifthe judgment, appealed
from direct the deliver}' of s a • per-
sonal property, the execution of the judg-
ment cannot be stayed by appeal unless
the things directed to be delivered be
placed in the custody of such oflioer or re-
ceiver as the court may appoint, or unless j
an undertaking be entered into on the
part of the appellant - * * to the ef-
fect that the appellant willobey the order,
of the appellate court upon the*appeal."

For these'reasons wo think the appel- j
lant is not entitled to an order of this
court for a stay of proceedings on the
judgment from which she has appealed.
In other words, we consider that we can
giant such relief on the mere motion of
an appellant, and as an incident of our
appellate jurisdiction, in those cases only I
where the appeal has been so taken and
perfected as to operate a stay according to
the provisions of the statute.

There are, of course, other grounds be-
side the taking of*an appeal, for staying
execution of a judgment, and several
such grounds are presented in this
motion. But these, we think, should- be
presented in the Superior Court, by some
proper motion or proceeding there, and
brought here, if at all, by appeal from
the orders of the Superior Court.

It js contended, for instance, that the
redelivery bond given by the appellant
extinguished plaintiffs property in the
goods and that it is a bar to a judgment
for their return in specie. It is further
alleged that suit has been commenced
against the sureties on that bond aiidtbat
this estops tho plaintiff from reclaiming
the goods. It is contended that the judg-
ment against C. H. Adair is nalonger in
force, bein§r necessarUy set aside by the
order vacating itas to the appellant." But
whatever merit there may be in these
propositions we do not think they can be
made the ground ofau original motion ih
this court.

The motion of the appellant for a writ
of gupertedetu is donied, and the order
heretofore made for :v temporary stay of
proceedings is hereby vacated and "an-
nulled. Bbaoty, C. J.

We concur:
UkHavex, J.,
McFarlaxp, J.,
Hakkisun, J.,
Sharpsteis, J. ,
Patkkson, J.,
Garouttk, J.

[Filed March 4,1591.]

DEPARTMENT TWO.
Bridget Wilson, ]

Respondent,
vs. - No. 13,921.

JOHB MoRIAKTY,
Al>iiellant. I

This is an action to rescind a written
lease by plaintiffto defendant ofa lot and
Hooaa thereon in the pity of I-os Angeles,
on the ground ofalleged fraud on the part
of the defendant in procuring the Lease;
or,, ifa rescission thereof cannot be had,
that the lease be reformed on the ground
ofalleged mistakes of the plaintiff, which
the defendant knew at the time the lease
was executed.

Ti:e court denied a rescission of the
lease, but reformed U. From the judg-
ment reforming the lease, and from an
order denying his motion for :i new trial,
the defendant brings this appeal.

Tiio lease, as executed, 'was for the
term of ten years, at a rental of SIM per
month, with the privilege ofa renewal

i for another term of ten years at the same
rent. As reformed the lease is for tho
term of onlyfive years, and without the
privilege*of renewal for any term.

The ultimate facts vu| :<ji 1 which the rc-
j vision of the lease «ms based are ox-
pressed in the afctli finding of tho court.
as foilov.s:

"That (Then plaintiff executed said
lease, she did not .understand Bald
lease to be a leaso for ten years, with the

\u25a0 privilege of ten yeara more, but eho
understood said lease t-.i be for a*single
term of live yeacs. And the defendant
then and there, at the time of the execu-
tion of said lease by plaintUF, well knew
that the plaintiff did not understand thepsame tote for-ten years, with tha priv-
ili :.;\u25a0\u25a0 of renewal, and well knew thai uhc
understood the same to be Cor a single
term of live years, and ii:e. defendant
fraudulently induced tho plaintiff to
tiDlJerstand said instrument, and to exe-
cute the same undersuch misunderstand*
hie. 1'

These facts, ifjustified by tho evidence,
undoubtedly support tho judgment. Sec-
tion3380 of the Civil Code provides, that,
f'when through • • * a mistake
of one party, which the other, at the time,
knew or suspected, a written contract
does not truly express the intention of
Hie parties, it may be revised on the ap-
plication of a party aggrieved, so as to
express that intention, so far as it cau be
done without prejudice t<> rights acquired
by third persons, in Rood lakh and for
value."

Bat counsel for appellant contend that
theirnding of the facts above quoted is
not justified by the evidence.

The court found as evidentiary facts,
which are not disputed, that the plaintiff
is unable to read or write; that the de-
fendant Sea shrewd merchant and busi-
ness man of plausible manners, and whson terms of friendship with the plaintiff
and her husband—John Wilson; that the
defendant drew the lease; and, that the
lease was not read to or by the husband,
or read to the plaintiffexcept by the no-
tary at the time she acknowledged it.

The testimony ofthe plaintiff and her
husband was to the effect that during
three or four months before the execution
ofthe lease the defendant had been im-
portuning them for a lease of the prop-
erty for a term of liverun; that plaintiff
was unwilling to lease the property for alonger term than two years; that the de-
fendant finally persuaded the husband to
advise the plaintiffto execute a lease for
the term of live years, which liedid, on the
ground that the defendant would be a good
tenant, with whom they would have no
trouble incollecting rent: thereupon the

I plaintiff consented to the term of fiveyears; that alter the defendant drew up
the lease he met the plaintiffon the street
near her husband's blacksmith shop and
requested her to go witii him to the
notary's office and acknowledge it, and
her husband then told her to do so, bin,
did not accompany them; when they
arrived at the notary's office the defend-
ant offered to read tho lease to her, saying
it was in his handwriting, but the notary
said the law made it his duty to read the
instrument to her, as she was a married
woman, and he did then raid it to her:
but believing that the defendant had
drawn the lease according to the agree-
ment, and that she already knew that it
was a lease for the term of five years
only, she did not give sufficient attention
to the reading of the notary to discover,
and did not discover, thnrtf was a lease
for ten years, or that it differed from the
leaso theretofore agreed upon; and that
when .she acknowledged the execution
she understood and believed it to be a
lease for the term of only I've years with-
out any privilege ofrenewal.

Thomas Leahy testified that about two
years before the trial tho dofendant re-
quested him to go to John Wilson and
try to get a lease of the property to de-
fondant for tho term of live years; that

! witness went to Wiison and tried to per-
jsuade him to give the lease for five years,
but Wilson said: "No, I will not give it
for five years; I will give it for three."
Witness reported Wilson's answer to
defendant.

Michael Leahj- testified that lie "went,
at Mortality's request, to Mr. Wilson, to
see ifhe could get a lease for ten years,
and Mr. Wilson said he wduld not give it
for so long. I took that answer back to
him.* 1

H. Boettcher testified that in March,
1887, the rental value of the property as
leased to defendant was 552.50 per month.

ii.F. Conant testified that he had been
a collector of rents for about six years
and knew the rental value of the property,
and that the rental value of tho building
in March, 1887, "would be something like
£350. After the building was remodeled
and put in shape as it is now, the store-
room would have brought about $200 per
month at least. I don't know how many
rooms there are in the two upper lloors,
but they would have brought from X to
$10 a room, taken as a whole." (It is
stipulated that there are twenty-one
rooms on the two upper floors). Thero is
no other evidence us to the nental value of
the property than that of those two wit-
nesses. This testimony as to the rental
value of the property is cited, and con-
sidered relevant for no other purpose
than so far as it may tend to show de-
fendant's motive lor desiring a lone term
at the rent reserved in the lease.

The defendant testified that lie never
represented to plaintiff or to her hus-
band, that the lease drawn by him was
for the term offive years, but that he
drew the lease according to an under-
standing or«greoment had with tho hus-
band, which the husband was to advisethe plaintiff to accept; but he does not
testify that the plaintiff ever agreed to a
term of ten years, or that she was ever
informed that the lease drawn by him
was for a term of ten years, unless she
understood the reading thereof by the
notary. Nor does he testify that the"hus-
band over read or saw tue leaso drawn
by him, or that he ever informed thehusband that it was for a term of ten
years, but merely that ho drew the lease
according to a previous agreement with
the husband, which agreement the hus-
band, in his testimony, denies.

Under the settled rule of this court as to
conflicting evidence in cases of this kind,
I think the finding, as to plaintiff's mis-
take, should not be disturbed. The mist
take l>eing established, I think the cir-
cumstances tend to prove that the defend-
ant "knew orsuspected" it; and that the
finding to this effect should also be sus-
tained. The alleged fact that the defend-
ant knew or suspected the plaintiff's
mistake was not susceptible of direct
proof, except by the testimony of the de-
fendant, and it may bo of some signifi-
cance that defendant foiled to testify, on
his own behalf, that he did not know or
suspect the alleged mistake at the time of
the execution of tho lease.

2. Counsel for appellant contend that it
inessential to the support of the judgment
that the averments of the complaint to
the effect that the plaintiff -was of weak
mind, that the consideration was inade-
quate, and that the defendant fraudulently
concealed from tbe plaintiff a material
'part of the contents ofthe lease, orpre-
vented her from understanding it, should
have been proved and found.

The only fraud necessary to sustain the
judgment is such as may be inferred from
the lailure of the defendant to correct the
mistake oftho plaintiff, known to or sus-
pected by the former, at the time of the
execution ofthe lease. This is all that ia
required by Section£499 ol the Civil Code.
(Higgina vs. Parsons. Go Cal. 2JSO; Cleg-
horn vs. Zumwalt, 83 Cal. 150.)

There is nothing inconsistent with this
in the law of the case as laid down on the
former appeal. (77 Cal. sS*>.) Tliat ap-
peal was from a judgment for defendant
on demurrer to the original complaint,
which prayed for, only, a rescission of the
leaso: and it was merely decided that the
complaint was sufficient. Alter the cause
was remitted, the plaintiff amended her
prayer by asking the alternative relief of
revision of tho lease in case a rescission
whouM be denied. The complaint c oi>-

! tains several averments not essential to
this alternative relief: and. union.? them,

I inadequacy of consideration and weak-
mindedness of the plaintiff. Ifplaintiff
only intended to lease her property for a

j term of live years, instead of twenty
years, and the defendant knew or sus-
pected her true intention, it is quite Im-
material, for the purpose of merely re-
forming the lease, on the ground of mis-
lal.e, that the plaintiff was not weak-

i minded, and that the monthly rent re-
< served was an adequate consideration for

•a lease of twenty years. (Higgins vs.
I I'arsons and Clcghorn vs. ZurawalM
.supra.)

' For the purpose of testing tho suf-
ficiency ofthe findings the case should be
regarded, simply, as a case to reform the

! leaso under Section 3399 of the Civil Code
j on the ground ofa mistake of(he plaintiff

I known or suspected by defendant, in
I this view ofIt,all the objections on tlie
ground of insufficiency of the findings
not heretofore considered appear to be
irrelevant.

3. Appellant's counsel contend that
\u25a0 "the code provision (See. 3399 C. C.) was
I not framed to benefit the indifferent, or
| these who are grossly careless, and must
be construed a.s requiring the exercise ol
at least ordinary oarjg" and, therefore,
that relief should be cftnicd the plaintiff
on the ground of her neglect to give such
ordinary attention to the reading ofthe
tease by tbe notary as would have en-
abled her lo understand its contents. In
support of thispoint the cases ofHawkins
vsT Hawkins (50 Cal. 55S)and Metropoli-
tan Louti Association vs. Esche (76 Cal.
513) are cited. Neither of those cases is
in point. The former was an action to
avoid a written contract on the ground
that the plaintiffwas induced to sign it by
false representations of the defendants,
that '"it was like the verbal agree-
ment" which preceded it, and
which it was intended to replace,
the defendants knowing that the written
contract was not like the verbid agree-
ment; and tho plaintiff, believing
such representation of defendants to be
be true, signed the written contract with-
out reading it. although he had full
opportunity to do so. Tho lower court
sustained a general demurrer to the com-
plaint, and this was affirmed on appeal.
The complaint made neither a ease of
mutual mistake, nor a case of mistake of
one patty which the other knew or sus-
pected. Tho defendants were not mis-
taken, and it was not alleged that they
knew or suspected any mistake on the
part of the plaintiff. The object of tho
action was to annul a contract, simply on
the ground of such actual fraud as in-
duced a mistake on the part ofthe plaint-
iff, which the defendants were not al-
leged to have known or suspected. So,
In the latter case, when the defendants by
cross-complaint sought to reform the
bond on which the suit was brought, on
the ground ofmutual mistake of the par-
ties, it was found that there was no mis-
take on the put of the plaintiff; neither
was there any averment finding or pre-
tenso that the plaintiff know or sus-
pected any mistake on the part of tho
defendants.

4. As another distinct cause of action
the plaintiffalleged that some time afterthe execution of the written lease, and
while she was still ignorant that it was a
lease for ten years, instead of live years
.-he was induced by defendant to add an
additional story to the leased house, andto make other improvements, at a cost of913,200, in addition to tiie improvements
requited by the lease; and that defendant
verbally promised to pay a reasonable
rent for such improvements, in additionto the rent reserved by the lease; that
when these improvements were com-
pleted, oil or about January 5. I&SS, the
plaint iIfendeavored to agree with defend-ant as to the increase of rent on account
of said improvements, but defendant re-
fused to agree upon, or to pay, any addi-
tional rent for said improve'monts,
although the rental value ofthe property
was thereby increased $150 per month.The prayer as to this cause of action i>;
that tho leaso "be so amended and re- |
formed as to «irry out tho subsequent I
agreement with reference to the addi-
tional improvements put upon the prem-
ises, and to provide that the amount of
monthly rental shall be increased so as toinclude a reasonable rental on account of
said improvements, to-wit, the sum of
§lf<o per month."

Tho defendant denied that he induced
the plaintiff to make these additional im-
provements, or that he promised to pay
any additional rent therefor.The court expressly declined to find
upon the issue of fact as to these improve-
ments, "forthe reason that this court con-
siders and adjudges the same to be imma-
terial and not proper matter for adjudica-
tion in this case;" and, as a conclusion oflaw, further said: "The court does not de-
cide whether or not the plaintiff is en-
titled to recover from the defendant any
additional rental for additional improve-
ments made upon said premises by
thQ plaintiff after the execution of saidtease described in the complaint, and iho
court decides this case without prejudice
to the rights of either plaintiff or defend-
ant in the matter of said additional im-
provements."

Counsel for appellant insist that tho
court erred in thus disposing of this
branch of the case relating to tho addi-
tional improvements.

Itwillbe observed that this branch ofthe wise has no connection with the lease,
or with the cause of action to reform tiie
lease, as it'is founded upon an alleged j
subsequent parol agreement to pay rea- I
sonable rent for improvements addi- !
tional to those required by tho written
lease, and not upon any agreement or
promise to reform or alter tho written
lease. Nor does the judgment reforming
the written lease, in any degree, depend
upon the alleged subsequent agreement
as to additional improvements and rent
therefor: nor upon any fact alleged or
denied in relation thereto. Therefore, it
would not bo necessary or proj>er to :
reverse the judgment reforming the
written lease for any error (conceding 'there was error) in disposing of the dis- '\u25a0

tinct cause of action resting solely upon '•the alleged subsequent agreement. It
would seem that the effect of tho action of '
the court was a dismissal of the alleged
cause of action based on the subsequent 'agreement, without prejudice to the rights
of either party, for the reason that the 'court considered "the same to be imma-
terial, and not proper matter foradjudica- 'tion in the case." It is not qnite clear !
why the court so considered it. It
may have been because it was thought ;
to be improperly joined with the other :
cause of action; or, possibly, because the 'facts stated did not constitute a cause of ;
action. Ifso, the court should have sus- 'tamed defendant's demurrer on one of 'these grounds. But no point is made here 'on the overruling of the demurrer. If
the plaintiff was entitled to any relief
upon the alleged subsequent contract.it J
is clear that she was not entitled to the
specific relief prayed for, viz.: That the
written lease "be so amended and re-
formed as to carry out the subsequent
agreement with reference to tho addi-
tional improvements," for surely the
lease could not have been amended "or re- <
formed by incorporating into ita distinct
subsequent agreement. But whatever
may have been the ground upon which
the court based its action in substantially
dismissing this branch of tho ease with-
out prejudice to the parties, and whether ;
or not iterred in so doing, I think itap-
pears that the defendant was not thereby
injured.

I therefore think the judgment and [
order should be afiirmed.

Vax Clief, C.
We concur:

Belcher, C,
Foote, C.

THE COURT.
For tho reasons given in the foregoing .'

opinion the judgment and order are af-
firmed.

[Filed March 2, 1891.]
DEPARTMENT TWO.

People, Respondent, j
vs. \ No. 20,712.

James Barton, Appellant. J
The defendant was convicted by the

jurywhich tried him of burglary in the
lirst degree, lie pleaded not guilty as to
that charge, but admitted prior convic-
tion of grand larceny as charged in the
information.

The notice of appeal states that the ap-
peal is taken from the judgment, from an
order denying a motion in arrest of judg-
ment, and from an order denying a mo-
tion lor n now trial. (Tr. fol. iiS.) But it
nowhere appeal's that any such motions
were ever made or acted upon.

There is no bill of exceptions in the
record.

The first point made for a reversal af
the judgment is, that the time appointed

| for pronouncing it was not at least two
| days alter verdict, and is therefore in vio-
| hitkm of Section lUU of the Ponal Code.

The defendant seems to have made no
objection at any time to this action of the
trial court, and under the decision of the
appellate court in People vs. Men ((55 Cal.
174) the point made is without merit.

It is (toother claimed that the offense be-
j ing a felony, error is shown upon the
I minutes of the court, in that it is there
I stated that the charge to the jury was
I given orally. It is true that Sub. (i Hoc-
lion lOit.! of the Penal Code requires that
where the charge in such a case is not
given in writing itmust bo taken down
by the phonographic reporter. But it is
not made to appear here that it was not so
taken down, and the presumption must
be that it was. Tho defendant must show
error alnrmntively. (People vs. Tonielli,
81 Cal. 279; People vs. Carroll, SO Cal. 158;
People vs. Marks, 72 Cal. 40; People vs.
Huif, 72 Cal. 117; People vs. Leong Sing,
77 Cal. 119; People vs. Cline. 88 Cal. 877).

It is said that tho judgment wan illegal-
ly pronounced because it does not appear
from ttfe judgment roll that the doibnd-
ant was Informed, as he should have
been, under Section 1200, P. C, by the
court, or under its direction, ofthe nature
of the charge against him, or at his pica,
or of the verdict. Conceding that it ap-
pears to have been held in People vs.
Murback (64 Cal., • ;:72> that these
preliminary statements are neces-
sary, and that they form no part of
the judgment pronounced, yet it
does not appear in the record that such
statements were not made, and the pre-
sumption ninst be indulged that they
wore, unless the appellant hns shown to
the contrary, which lie has not done.

The prior conviction of larceny was
confessed by the defendant. (Fol. 15.)
The jury theu passed only upon the
charge of .burglary. (Fol. 17-18.) "The
judgment follows the verdict and confes-
sion of the defendant, and is in all re-
spects rogular," as we think. (Exparte"i oung Ah Gow, 73 Ca1.,442.) The admis-
sion of prior conviction of larceny here is
not shown to have been brought out by
any question of the court, but appear^, so
far as tne record shows, to have been vol-
untarily made when the defendant was
called on to plead. (Fol. 15.) As before
said, itis for the appellant who claim*er-ror to show it.

We percoivo no prejudicial error, and
advise that the judgment be affirmed.

Footk, C.
We concur:

Belcher. C.
Hayne, C.

THE COURT.
For the reasons given in the foregoing

opinion the judgment is affirmed.
[Filed March 2, 1891.]

DEPARTMENT O>TE.
Ex Pastes Irwin-}

os fNo. 20,793.
Habeas Corpus. J

The petitioner was convicted in,the Su-
perior Court of Sonoma County of the
crime ofgrand larceny, and on the same
day. and before sentence was pronounced
inthe first case» was convicted :of the
crime of burglary. He was sentenced by
the court toserve a term of nine years
in the State Prison in the grand larceny
case, and in the burglary case tbe court
imposed the sentence of"five years in the
State Prison, said term to commence at

the expiration of the term of nine years,
imposed in the grand larceny c:;se. His
lirst term of imprisonment commenced
on the 21st day of October, IS7O, and ho
remained in the State Prison until Au-
gust 21,1880, when he escaped therefrom.
Ho was captured and again confined
under the tirst judgment on the Oth {lay
ofNovember, ISSO. Thereafter an informa-
tion was filed against him in the Superior
Court of Marin County for "the crime of
escaping from prison, and he was tried,
convicted and sentenced to serve a term
of nine years, "said term of imprison-
ment to commence from the time he
would otherwise have been discharged
from said prison."

Allowing the credits provided for by
statute, tho petitioner's tirst term ex-
pired not later than December 9, IHB4, and
ifthe term of imprisonment for escaping
from the prison commenced to run at the
expiration of the term which lie was
serving when he escaped, all of the terms
of imprisonment imposed by the threo
judgments—allowing the credits provided
for by statute, all of which it is admitted
he has earned—have expired, and the pe-
titioner is entitled to his discharge.

Section 105 of the Penal Code provides
that "'every prisoner confined in the State
Prison for a term less than for life, who
escapes therefrom, is punishable by im-
prisonment in the State Prison for a tenii
equal in length to the term he was serv-
ing at the timeof such escape, said second
term ofimprisonment to commence from
the time he would otherwise have been
discharged from said prison." The last
cluuse of this section was added by
amendment of the section, in April. 1880,
and plainly states that the term of im-
prisonment for an escape from the prison
shall commence to run from the time
that the prisoner would have been dis-
charged from the prison ifhe had not es-
caped therefrom. The petitioner's term
of imprisonment for the escape did not
commence to run until be had served the
fourteen years imposed by tho two judg-
ments of the Superior Court, less credits Jallowed, because, except for his escapo,
he would not have been discharged from
the prison until he had .served out the full
term imposed by the two judgments.
The language of the section is unambigu-
ous, and its meaning is clear.

Petition denied. Pateusox, J.
Wo concur:

Haurisox, J.,
Uaroctte, J.
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Spring Is Here
When nearly everybody needs a good medi-

cine to purify the blood and tone up the

system. Hood's Sarsaparilla grows more

and more popular every year, for it is the

Ideal Spring Medicine. It possesses cura-
tive power Peculiar to Itself. For your

Spring Medicine this year be sure to. get

Hood's Sarsaparilla

dmngcfe jDaUij for the |£eb gjouse.

*• OPENING OF

SPRING STYLES
IN

Cntrimmed llioeiy, Hats and Bonnets,
STAPLES AND NOVELTIES,

IMPORTED AND DOMESTIC MANUFACTURE.

Paris, New York, Boston and Chicago Have Been Laid Under Contribution
and Their Choicest Trophies Secured.

IN THIS EXHIBITION:
Neapolitan Braid aud Fancy Straw Mixed, all colors and

black.
English Milan, all shapes, from small Toques up.
Broad Leghorn, plain and fancy edge, white or black.
Coburg, Opera and Imperial Braids, Everything new that

the season has produced, together with Trimmings.
Everything that the finger of Fashion points to is here.

NewSpringDressGoods
FOREIGN AND DOMESTIC.

French Sateens in many styles, with a very rich display of
the fashionable black ground, with sprigs, sprays and
dots of white.

American Sateens in variety.
Yard wide Challis in newest colorings and stylish figured

and barred black *

Three-quarter wide Challis in similar styles.
Imported Scotch Zephyrs.
Windsor Vervene.
Negeuse Suiting.
Cheviots, Ginghams, Percales, etc

ALL STYLES THE LATEST, WITH PRICES THE LOWEST 1

C. H. GILMAN,
RED HOUSE. Sacramento, CaL

We are a patient people—the
ox is nowhere in comparison.

We buy lamp-chimneys by the
dozen; they go on snapping and
popping and flying in pieces;
and we go on buying the very
same chimneys year after year.

Our dealer is willing to sell
us a chimney a week for every
lamp we burn—a hundred or
more a year—and we plow for
him, pay him for goading us.

Macbeth's " pearl top " and
**pearl glass " do not break
from heat; they are made of
tough glass.

As likely as not our dealer
would rather his chimneys
would break; "it's good for the
business," says he. He buys
the brittlest ones he can get.

*' What are you going to do
about it?"

KttStmiX. GTO.A.JUCBITH&CO.

TO WEAK MENESSparly deeny, waitlnc weakness, lost manhood, etc.,
I will fend a Tamable treatise (valed) containing
fUilparticulars lor home cure, FliKi: of chargo.
Aspiendld medical work; should be read by every
man who Is nervous and debilitated. Address,
rrofc F. c. fowUB, Hoodus, Coua.


