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SUPRENE COURT DRCISIONS.

[Filed March 5, 1891.]
IN BANK.
TrE ProrLE, Respondent, )

VS, No. 20,750.
Wi, TRAVERS, Appellant. J’

The appellant was convicted of murder
and appeals from the judgment, on the
Judgment-roll and a short bill of exeep-
tions which shows certain proceedings
had on a motion to set aside the indict-
ment, £z

1. Appellant, npon his arraignment,
moved to set aside the indictment upon
the ground that he had not been held to
answer when the Grand Jury whieh in-
dicted him was in session, and that the
Grand Jurors were -prejudiced against
him, and had unqualified inions that
he was guilty. He introduced on the mo-
tion an aflfidavit made by the County
Clerk and one made by himself, which
showed that he had not been held to
answer when he was indicted, and had
no opportunity to challenge the Grand
Jury. No other evidence. was intro-
duced. The bill of exceptions states that
“defendant then offered to leave  the
challenge to the said Grand Jurors who
indicted him to prove the challenge good,
and moved the court for reasonable time
and opportunity to examine each juroron
his voir dire in support of said challenge.
The court ()\'(‘l‘l'll[(‘,il said motion «and
challenge, and defendant excepted.” The
first part of the language above quoted is
obscure. It probably was intended to
state that defendant moved for leave to
challenge the Grand Jurors, and thus
“prove the challenge good.” At
all events, the idea of appellant seems
to have been that he had the right to have
the discharged Grand Jurors reassembled
in court, and to proceed to challenge them
formally, and to examine them on their
voir dire, just as he might have done he-
fore the indictment was found. But this
is evidently a mistaken notion of the
law. A challenge to a Grand Jurorisa
preliminary objection to the qualification
of the juror, and its purpose is to prohibit
the juror from sitting and inquiring into
. the charge against the party interposing
the challenge; and if the challenge be
allowed the juror ““cannot be present or
take part in the consideration of the
charge against the defendant who inter-
posed the challenge, or the deliberation
of the Grand Jury thereon.” (Penal

Code, Section 900.) It is clear that after a

Grand Jury has completed its work and
been discharged the conditions which

make a challenge possible no longer exist.

But a defendant who has been indicted

without an opportunity to challenge the

Grand Jury is not without remedy.
tion 995 of the Penal Code provides that
an indictment may be set aside “when
the defendant has not been held to answer
before the finding of the indictment, on

any ground which would kave been

good ground for challenge, either to
the panel or to any individual Grand

Juror.” This language clearly contem-

plates that the time for challenges has

passed, and provides that a defendant
may still prove any fact which ‘““would
have been good ground for challenge” if
he had had an opportunity to interpose it
at a time when a challenge was possible.
But the fact which would have been good
ground for challenge must be proven in
the ordinary way in which other facts are
proven, by theintroduction of evidence—
either by the examination of the jurors,
or by other competent evidence. For
this purpose, of course, defendant is en-
titl(«i to the process of subpoena to com-
pel the attendance of his witnesses; but
there is no process by which discharged

Grand Jurors can be re-assembled in

their official character, and subjected to

the original process of challenging. For

the purpose of producing this evidence a

defendant would, no doubt, upon a proper

showing, be entitled to a continuance;
but in the case at bar there was no such
showing. The appellant did not makeany

affidavit of merits, or diligence; nor did

he, by affidavit or otherwise, show that

he could produce a single item of evi-
dence tending to show the disqualifica-

tion of any Grand Juror. Indeed, he did

not make a regular motion for continu-

ance, but seemed to rely upon the sup-
posed right to have the court re-asssemble
the jury.

In People vs. Beatty (14 Cal. 567), re-
lied on by appellant on this point, the
only question was whether a Grand Jury
counld indict at all for a erime committed
during their session, and after they had
been impaneled; and the remark
of the Justice who delivered the
opinion about the right of challenge upon

See-

used in the progress of his reasoning, and
was not intended as the grave determina-
tion of a question not before him. There
is nothing in the other two cases cited
(People vs. Turner, 39 Cal. 376, and People
vs. Gerger, 49 Cal. 650) which determines
anything adversely to the views above
stated. We therefore think that the court
below did not committ any error in the
matter of the motion to set aside the in-
dictment.

2. The other points made by appellant
relate to instructions given to the jury,
and the first one objected to is as follows:

“Fourth—During the argument of this
case, your attention has been called to a
number of cases in which it was claimed
that juries had improperly convicted the
defendants. While it is true that inno-
cent persons have been convictéd in the
past, there is no proof in this case of any
such fact, and yow are not justified in con-
sidering such matters in determining the
guilt or innocence of this defendant—the

uilt or innocence of this defendant must

e determined from the evidence ad-
mitted in the case, and not from sym-
pathy or prejudice. If all eriminals
must go free because there is a possibility
of jurors making mistakes, society might
as well disband.” This instruction was
clearly erroneous. In the first place,
it is objectionable—although perhaps
not fatally so—on account of its
apparent hostility to the defendant.

he jury would be very apt to
get the impression from it that the
court considered the defendant as one of
the *“‘criminals’ alluded to, and feared that
the jury would fail to conviet him on ac-
count of “sympathy ’or prejudice.”” In
the second place it is objectionable as an
argument in favor of the prosecution on
the weight of evidence, and thus was an
invasion of the province of the jury; for

*“to  weigh the evidence and find
the facts, is in this State the ex-
clusive province of the jury; and
with the performance of that duty

the Judge cannot interfere without a
palpable violation of the organic law.”
(People vs. Dick, 34 Cal, 666; People vs.
Fong Ching, 78 Cal. 173.) In the third
place, if it can be considered asa direction
about law, and not an argument about
facts, it is still clearly erroneous. It was
probably founded on The People vs. Cro-
nin, (34 Ca., 191); but the instruction which
was approved in that case, although itself
somew hat extreme, was far different from
the one given in the case at bar. In the
Cronin case the court, in its instruection
on this point, after stating the fact that
counsel for defendant had—as in the case
at bar—alluded to ecases where upon cir-
cumstantial evidence innocent men had
been convicted, told the jury, among
other things, that “‘the quotation of such
cases s proper tn order to make the jury

- HIS INHERITANGCE.

Serofula is a form of blood poison
descending from parent to child. Mer-
c\iry and potash dry up scrofulous
sores and bottle up the poison in the
system. S.S. 8., drives the poison
out through the pores of the skin!

Her Boy. "

Swift's Specific (S. S. S.,) cured my little
boy of hereditary scrofula, which broke out
all overhis face. For a year he had suffered,
and I had givenup all hopes of his recovery,
when at lengthI was induced touse S. S. S.
After using a few bottles he was entirely
cured. Not a symptom now remains of the
disease. This was three years ago.

MRgs. T. L. MATHERS, Matherville, Miss.

Book on Blood and Skin Diseases Free.

; - : asket rovided there
arraignment was evidently mere dictum, | & ked, p

careful in arriving at a proper conclusion
from such (circumstantial) evidence.”
Butin the case at bar the court told the
jury “*you are not justified in considering
such matters.” But the jury had tke
right to consider that innocent men had
been convieted; for the difference in the
weight of evidence required in civil and
criminal cases, and the doctrine of
reasonable doubt - itself, are founded
upon the danger of destroying life or
li{wrty upon evidence that does mnot
produce thorough conviection, and that
danger is based, in great part, upon
hnman experience. The court seemed to
think that the fact of former unjust con-
vietiens  could not be considered be-
cayse “there is mno proof in this case of
any such fact;” but that such cases have
occurred is ‘a matter of common knowl-
edge; whieh the court, itself, admitted
when it said, *‘It is true that innocent
persons have been convieted in the past.”’
If the eourt had xim{)ly told the jury that
if they were satistied beyond a rcason-
able doubt, by the evidence before them,
that the deiendant was guilty, they
should not be deterred from so find-
ing merely because there had been some
innocent men convicted, the instruction
might not have been objectionable; but to
tell them that in coming to their conclu-
sion they should not consider the danger
of convicting an innocent man was clearly
erroneous. And it certainly does not
appear that the whole instruction was not
prejudicial to appellant. We think,
therefore, that for the giving of this in-
struction the judgment should be re-
versed. (It may be remarked that the
propriety of counsel reading toa jury
from law books is not here involved. 1t
does not appear whether that was done,

or whether counsel merely alluded to the |

subject oraliy; but if there was such read-
ing it ceccurred withont objection.)

As the case must be re-tried it is neces-
sary to notice one or two other matters.

3. In the instructions given upon the
subject of insanity there was no error
prejudicial to appellant. They are some-
what voluminous; but the main propo-
siion contained in them was.that a per-
son is presumed to be sane until the
contrary is shown, and that the burden is
on a defendant of showing insanity by a
preponderance of evidence. This rule
has been established in this State by a
long line of authorities. (People vs. My-
ers, 20 Cai. 518; People vs. Coffman, 24
Id. 237; People vs. McDonald, 47 7d. 134;
People vs. Wilson, /d. 13; People vs.
Messersmith, 61 7d. 264; People vs. Ham-
ilton, 62 Zd. 377; People vs. Kernaghan,
72 Cal. 609; People vs. Eubanks, 24 Pac.
R. 1014.) And this long line of decisions
cannot be held to have been overruled by
People vs. Bushton (80 Cal. 160}, where
the defense was accident, and People vs,
Elliott (7. 296), where the defense was
seif-defense., In those cases the couit
was dealing entirely with those “cir-
cumstanees” referred to in Section 1105 of
the Penal Code. which mitigate or justify
or excuse an act done by a sane man who
might comnit a crime; and its attention
was not called in any way to that un-
usual and” peculiar mental condition
catled *“insanity,” which renders a man
utterly incapable of committing ¢rime st
all. 1In the opinionof the court in People
vs. Bushton reference is made to People
vs. Smith (59 Cal. 607), and People vs.
Flanagan (60 Cal. 3), in which the very
doctrine of the Bushton case was stated;
but in those cases—where the defenses
were self-defense and defense of prop-
erty—the court certainiy did not intend
to overthrow the settied rule of the court
on the subject of insanity. We are clear,
therefore, that the undisturbed law of
this State still is that the burden of show-
ing insanity is upon a defendant who
sceks shelter under it as a defense.

In an instruction asked by defendant,
and given, there occurs these words:
“Or if you have a reasonable doubt as to
his sanity you eannot convict him of any
degree of crime, but should acquit him.”
This, ot course, is conflicting with the
other instructions on the subject of in-
sanity ; but as it was favorable to defend-
ant, the conflict would not, of itself, be
good for reversal. At another trial this
confliet can be avoided.

4. We see no error in the instructions
given on the subject of intoxication. As
to the instructions asked by appsdllant
on the subject of delirium tremens, ete.,
it is sufficient to say that settled inzanity
produced by a long continued intoxica-
tion affects responsibility in the same
way as insanity produced by any other
cause. But it must be *‘settled insanity,”
and not merely a teinporary mental con-
dition produced by recent use of intoxi-
cating liquor. And an instruection to that
effect should be given on another tyial if
be evidenee to
which such an instruction would apply.
Tltere are no other points necessary to be
noticed. :

It may be remarked, in conclusion, that
in nearly every instance where this court
has solved a doubtful proposition in favor
of the aflirmance of the judgment, the
decision has been made the basis and
pretext for further excursions in the
same direction into the realm of unques-
tionable error.

The judgment is reversed and the cause
remanded for a new trial.

McFARLAND, J.

‘We concur:

DeHaveNs, J.,
SHARPSTEIN, J.,
Bearry, C. J.,
HARRISON, J.
DISSENTING OPINION.

The practical administration of justice
should not be defeated by a too rigid ad-
hesion to a close and techniecal analysis of
the instructions of the lower court. And
conceding this instruction to be obnox-
ious to eriticism, of which fact I have some
doubt, yet its weaknesses form too slight
a basis for a reversal of the judgment
in this case.

I do not believe that the fact of inno-
cent men having been convicted in the
past was a matter to be considered by the
jury in making up their minds as to the
guilt or innocence of this defendant.
Such fact could not add to or take away
one jot from the weight to be given every
piece of evidence in the case. It was the
duty of the jury to be convinced beyond
a reasonable doubt from all the evidence
in the case of the guilt of the defendant
before they could convict, and the fact
of innocent men having been convicted
in the past should not and could not have
impregnated itself into the question of
reasonable doubt in any way.

The jurors in this case, under their
oaths, were bound to try this defendant,
in the same manner, under the same
rules of law, and give him the full bene-
fit of all the shields, with which the law
surrounds every defendant, whether as a
rmatter of fact no innocent men ever nad
been convicted in the past or whether
such econvictions by our courts of justice
were an ordinary occurrence.

I see nothing in the instraction to in-
dicate hostility toward the defendant.
The words “sympathy”’ and “prejudice”
as used applied equally as strong in his
favor as against him. Ifall “defendants”
must gofree * * #* 7 consider would
have been a more appropriate expres-
sion, than if all “‘criminals” must go
free. * ¥ * Yet I do not think a jury
would get the impression, and am sure
that it ought not to get the impression,
that by the use of the word ‘“‘criminals”
as used in the instruction, the court in-
tended to refer to the defendant as one of
that class.

I think the judgment should be

affirmed. GAROUTTE, J,
i [Filed March 5, 1891.]

DEPARTMENT ONE.
ORTEGA,

Appellant,

VS. No. 13,889,
CORDERO,

Respondent.

Action to recover balance of unpaid
purchase money for land sold and con-
veyed by plaintiff to defendant. Jude-
ment for defendant, from which plaintiff
appeals on the judgment-roll.

it is alleged in the complaint that on
or about November 22, 1883, the plaintiff
agreed to sell to the defendant, and the
defendent agreed to purchase from the
plaintiff, one undivided third part of a
tract of land, deseribed in the complaint,
containing about one thousand acres, of
the value of not less than $3,300, for the
consideration, and upon the terms here-
inafter stated. That at the date of the
said agreement the plaintiff was indebted
to various persons in various sums,
amounting to about $1,400. ‘““That as

efrt of t.hg eonsldgation f%r said purchase
endant agreed to pay off and
all of plaintif’s aforesaid indeb:
amounting :

and for the remainder of said considera-
tion to pay to plaintiff, over and above
said indebtedness, the sum of $1.500, and,
in earnest of said agreement, said defend-
ant then and there paid plaintift the sum
of $25, part of said $1,500, payable to
plaintiff under said agreement.

“Plaintiff avers that he has inall re-
spects fully performed on his part all the
obligations of the agreement of purchase
and sale above stated. That on or about
the 25th day of January, 1889, he exe-
cuted, acknowledged and delivered to
| said defendant his (plaintiff’s) deed con-
'\-'oying the land above mentioned in ac-
| cordance with, and pursuznt to, said
agreement of sale.”” That said deed was
adeed of grant, bargain and sale, and
was prepared, as he is informed and Ve-
lieves, under the direction of the defend-
ant, and was recorded by request of the
defendant on the day of its date.

“Plaintiff avers that notwithstanding
the recital of full payment on said deed,
that no part of the said £1,500 due and
payable by defendant to plaintiff under
the aforesaid agreement of sale and pur-
chase has ever been paid plaintitf, ex-
cepting the s of $25 herecinbefore men-
| tioned, and that the balance of said con-
sideration, to wit: The sum of 31,475 is
still due and unpaid to plainti(t from said
defendant, who has neglected and re-
fused, and still negleets and refuses to
| pay the same, or any portion thereof, al-
though requested to pay said sum.”

For want of information or belief, the
defendant, in his answer, denied that the
value of the land was not less than £3,300.
The answer then proceeds as follows:

““Denies that the deed mentioned in the
{ amended complaint herein was prepared
i under direction of defendant.

“Denies that no part of the 81,500 due
and payable by defendant has ever been
paid plaintiff, except the sum of twenty-
five dollars, and avers that he has paid to
plaintiff the full amount of the purchase
price of said land.

“Denies that the sum of $1,475, or any
sum, is due or unpaid to plaintiii’ from
defendant.

*“Wherefore defendant demands judg-
ment that plaintiit take nothing by this
l action and for his costs.””

After finding the value of the property
to have been $3,300 at the time of the pur-
chase, and at the time of the trial, as al-
leged in the complaint, the court made the
| following tindings:

2. “That on or about the
January, 1889. the plaintift” agreed to sell
to the defendant, and the defendant
agreed to buy of the plaintiff the plaint-

ifi'’s one-third interest in said land
for the sum of 81,500, and the
dlaintitt  thereupon executed, ac-

knowledged and delivered to defendant a
deed of grant, bargain and sale, convey-
ing to the defendant his said one-third in-

stated in said deed was $1,500.

3. ““That the defendant Las fully paid to
plaintiff’ said sum of $1,500, and there is
no part thereof now duae or unpaid; that
said sum of §1,500 was paid in the follow-
ing manner; the “m('-:m‘:mt liguidated and
discharged debts due by plaintiff to vari-
jous persons amounting to $1,625, said
| debts being paid by consent of plaintiff.

4. ““T'hat the defendant did not at any
time agree to pay or give to plaintiff any
| consideration other than said sum of
[ §1.5%0 for his said one-third interest in
said land.

‘“*As a conclusion of law from the fore-
going facts, the court finds that the de-
fendant is cutitled to judgment against
the plaintiff, that he take nothing by
this action, and for his costs of suit, and
it is ordered that judgment be entered ac-
cordingiy.”

The appellant malkes the point that the
findings of fact are inconsistent with, and
contradictory of, the facts admitted and
established by the pleadings; and this
point seems to be well taken.

The agreemment as stated in the com-

fied by the answer; nor is any other
agreement set up in the answer; yet, the
fourth finding of fact tlatly contradicts a
material part of the agreement as alleged
in the complaint.

By the agreement established by the
pleadings, the defendant was to pay debts
of plaintiff amounting to $1,400, and in
addition thereto, was to pay directly to
plaintifi’ §1,500; but the iourth finding,
read in connection with the third, is, that
defendant never agreed to pay any other
consideration for the conveyance than to

ay debts of plaintiff amounting to 81,500.
This contradicts the admitted allegation
of the complaint that the defendant
agreed to pay directly to plaintift’ $1,500
in addition to the payment of $1,400 to
plaintift’s creditors.

So far as the second finding sets forth an
agreement of a different date and consid-
eration from that alleged in the com-
plaint, it is entirely outside of the issues
made by the pleadings. The agreement
to convey for a consideration of $1,500, re-
ferred to in the second finding, seems to
have been inferred from the recital of that
consideration in the deed of January 25th,
executed in pursuance of the agreement
alleged in the complaint. Butno such
inference was justifiable, since it was
averred in the complaint, and not denied
in the answer, that the deed did not recite
the full consideration.

In Burnett vs. Stearns (33 Cal. 469), it is
said: *The findings should be confined
to the facts in issue. The provinee of the
court in respect to facts, is to determine,
but not raise issues. It is insisted on the
other side, that it will be presumed the
court found the fact in question from
competent evidence. The answer is, it
would not be presumed that evidence
was introduced to contradict the admis-
sion of record.” This ease is emphatic-
ally aflirmed in Gregory vs. Nelson (41
Cal. 279) where, among other things, it is
said: **This court cannot presume that the
trial court required or permitted evidence
to be introduced on the trial for the pur-
pose of establishing or rebutting allega-
tions of the complaint not denied by the
answer; nor can it be presuimed that any
evidence was received by the trial court,
except such as was pertinent to the issues
made or tendered by the pleadings, and
evidence tending to rebut such legitimate
evidence.” To the same effect are the
following cases: Hicks vs. Murray (43
Cal. 515), Bradley vs. Cronise (46 Cal. 287),
Estate of McKinley (49 Cal. 152), MeDon-
ald vs. Homestead Ass'n (51 Cal. 210),
Hill vs. Den (54 Cal. 20), Tracy vs. Craig
(55 Cal. 91), Silvey vs. Neary (59 Cal. 97),
Campe vs. Lassen (67 Cal. 570).

In the matter of the estate of Doyle (73
Cal. 570) the court, py Mr. Justice Me-
Kinstry, said: “When a trial is had by
the court without a jury, a fact admitted
by the pleadings should be treated as
‘found.” #* # = 1f the court does find
adversely to the admission, such finding
should be disregarded in determining the
question whether the proper conclusion
of law was drawn from the facts found
and admitted by the pleadings., # = =
In such case the facts alleged must he as-
sumed to exist. Any finding adverse to
the admitted facts drops from the record,
and any legal conclusion which is not up-
held by the admitted facts is erroneouns.”
See also Reinhart vs. Lugo, (75 Cal. 639)
and Gould vs. Stafford (77 Cal. 66).

The class of cases cited by eounsel for
respondent, such as White vs. S, R. & S.
Q. R. R. Co. (50 Cal. 417), Tevis vs. Hicks
(41 Cal. 123), Smith vs. Penny (44 Cal, 161)
and Horton vs. Domingues (68 Cal. 642)@|
has no proper application to the facts or
this case. In that class of cases it appears
of record, that the parties have actually
tried issues outside of the pleadings with-
out objection, and by tacit consent, as if
the issues had been made by the plead-
ings, and under such circumstances that
if one party had objected, the other might
have supplied or cured the defect by
amendment of his pleading, or other-
wise mitigated the effect of the objec-
tion. The principle upon which these
decisions rest, is that of equitable estop-
pel—it being eld that a party whoac-
quiesces and participates in the trial of
an issne without objection, as if it arose
from the pleadings, when he might have
objected on‘the gronnd that the issue was
not made by the pleadings, in the trial
court, where the objection might have
been met by amendment of the pleadings
or otherwise, so that it would have op-
erated less injuriously on the other party
than if first made on appeal, has thereby
waived the objection and mislead the
other party to understand that the issue
was .f’m rly made; and, therefore,
should not- be heard to make it on ap-
peal. To justify this application of the
princi of estoppel it should appear
from the record on appeal, among the
other elements of an pel, that the

y and intentionally tried

25th day of |

plaint is not denied or in any way quali- |

PAGES.
-

ltho estoppel is invoked consciously
| participated or acquiesced in such trial,
fasifthe issue had been made by the
| pleadings, and in such manner as may
| have induced the other party to believe
| that the issne had been properly made,
or diverted his attention from the fact
that it was not made by the pleadings.

It would seem that some of the de-
cisions in the class of cases under con-
sideration have gone to the verge of the
province of waivers and equitable estop-
pels, and press to encroach upon the do-
main of the law of pleading and evidence,
particularly Sections 462, 588, 589 and 390
of the Code of Civil Procedure. Section
500 provides: *“An issue of fact arises.
1. Upon a material allegation in the com-
plaint controverted by the answer;”
# #® % and Section 462 provides:
“Every material allegation of the com-
plaint not controverted by the answer
must, for the purposes of the action, be
taken to be true.” >

It is not within the diseretionary power
of any court to dispense with these pro-
visions, yet they are not violated by a
décision of the appellate court, that a
party, by his conduct at the trial, is
|vslopp(-41 from asserting, on appeal, for
i the first time, that a izet found by the
| trial court was not within the issues made
{ by the pleading, since such a decision
assumes that the fact foumd was within

tioned only upon the ground that the
facts of record arve insnfiicient to ereate
i the alleged estoppel.
should be of a natnre and efiect similar to
those required to efiect an estoppel in
pais in other cases; but, upon a super-
ficial view, there is a seeming conilict in
the cases as to how the facts shiall be made
to appear. Must the conduct of the party,
which estops him, pesitively appear upon

the mere purpose of upholdine the de-
cision of the trial conurt? We have seen
that the cases of Burnett vs. Stearns,
Gregory vs. Nelson, and In re Doyle are
expressly opposed to any such presump-
tion; but in the case of Horton vs. Do-
mingues (68 Cal, 642), cited by respondent,
there is a dictum, at least, in favor of such
a presumption.  In this last ease it was
conceded that the agreement pleaded and
relied upon by the defendant in his eross-
l complaint was void, but the court found
i:\ subsequent agreement, which was not
{ pleaded, which is tully set out in the find-

meint was rendered.
Justice Thornton, said :

It is objected that the finding is not
within the issues.
nothing to the contrary, we must presuine
that testimony was introduced to estab-
lish the facts found by this tinding.
does not appear that any objection was

‘ ] [ made by the plaintiff to the evidence that |
terest in said land, and the consideration |

it was inadinissible under the pleadings
as not being within the issues joined.
Asthe record stands, it appears that the
| cause was tried as if the agreeinent founsd
| was putin issae. Under such eircum-

| Slances, we canuot permit the objection |
of |

{to be now made that this finding is
matters outside of the issues joined in the
cause. It should not be permitied that
the plaintift should allow the cause to be
tried as if issues are regnlarly joined, and
when the resualt is a judgiment adverse to

| nis elaims, urge in this court that no sach |

{ issue was inade in the court below.””

This case is not tully reported. 3y re-
ferring to the original record it will be
seen that the subscquent agreement was
| (impertectly) pleaded, and that the judg-
ment-roll coniains a bill of exceptions
| showing thai testimony suflicient to jus-
tity the {inding of the subsequent agree-

without objection, on the ground that the
subsequent agreement was not pleaded.
Theretore, there was no oceasion or room
for a presumption that ““testimony was in-
troduced to establish the facts found” by
the finding set outin the opinion, as to the
subscequent agreement. Farther on the
learned Justice says: “As the record
| stands it appears that the ecause was tried
| as i’ the agreement found was put in
{issue.””  This must be understood as
referring to the evidenece contained in the
bill of exceptions. So understood, it
shows that the learned Justice did not
rely upon any presumption to establish
the fact that testimony was introduced,
without objection, to prove the subse-
quent agreement on which the judgment
rested.

In the judgment-roll of the case at bar
there is no bill of exceptions, nor any-
thing to show that any evidence was .in-
troduced tending to prove a subsequent
or other contract than that alleged in the
complaint and notdenied in the answer,or
tending to show, contrary to the admis-
sion of the pleadings, that the deed of
January 25, 1889, from plaintiff to de-
fendant, correctly recited the full consid-
eration for the conveéyance.

Perhaps the pléa of payment, in the ab-
sence of a special demurrer, sufficiently
tendered an issue as to payment; but the
| findings show that the only payment by
{ defendant was $1,500, made by liquidat-
ing and discharging debts due by plaint-
iff to various persons, amounting "to
31,625, by consent of plaintitf. Thus
leaving a baiance of the contract price
due the plaintiff of at least $1,375.

I think the judgment should be re-
versed and the cause remanded for a new
trial, with leave to the parties to amend
their pleadings if they so desire.

VAN Crier, C.

We concuar:
Bercuen, ¢
Foorg, C.

THE COURT.

For the reasons given in the foregoifig
opinion the judgment is reversed and the
cause remanded for a new trial, with
leave to the parties to amend their plead-
ings if they so desire.

iy B et
: genuine Angostura Bitters eure in-
f ion and restore the appetite. Every
druggist keeps them. Dr. J. G. B. Sie-
gert & Sons, sole manfacturers.

- Children

always

SCOTT'S
EMULSION

of pure Cod Liver Oll with Hypo-
phosphites of Lime and Scda Is
almost as palatocble as milk.
Children enjoy It rather than
otherwise. A MARVE!.LOUS FLESH
PRCDUCER It is Indeed, and the
little lads and lassies who take cold
easlly, may be fortified a2gainst a
cough that might prove sericus, by
taking Scott’s Emulsion after their
meals during the winter season.

Beware of substitutions and imitations.

]RUNKENNESS

QUOR HARIT.

AL THE WORLD THERE /S BUT ONE CURS.

B2 HAINES GOLDEN SPECIFIC

can begivenin coffee, tea, orinarticlesof 5.
Wwithout the knowledge of patient if ‘necessary
it is absolutely harmless and will effect a perms
nent and speedy cure, whether the patient is
mod%r:vﬁcﬂri nlkt" oran slcoholiic :n-ecg I;l‘ 1?' -
ER 3 operates 80 quietly and with su
certainty that 5 & -4
:&nience.

the patient undergoes no ince
and scon his complete reformation
43 page book lree.pTobe had of

JOSEPH HAHN & 0., Fifth and J Streets.

SHERWOOD HALL NURSERIES,

Timothy Hopkins,
MENLO PARK, SAN MATEO COUNTY, CAL.

Carnations, Roses, Chrysanthemums
and Cut Flowers.
B"SWE?}T PEA SEED A SPECTALTY.<Ga

GUTHRIE BROS.,

by thmmuoa cti f
e uction of pertinent evi-

RACTICAL PLUMBERS, STEAM AND

the issues, and its prepriety can he ques-'

Doubtless the facts |

the record? or, may it be presumed for !

ing, and in accordance with which judg- |
This court, by Mr. |

As the record shows |

It |

ment was introduced by the defendant |

Capay Yalleg Lands,

Busy Fruit-Growers in a Pretty
Yolo Valley—Tancred and Its

Adjoining Farms. ‘
N THE SPRING OF LAST YEAR

Robert A. and Neal D. Barker associated
themselves with William McKay, all of Oak-
land, with a view of searching out a suitable
location in which to engage in the profitable
occupation of fruit-growing. After visiting
many loealities, they deeided on the Capay
| Valley, Yolo County, and the Rhodes tract at
Tancred,

Negotiations were opened with the Capay
Valley Land Company, owning the traet in
question.  With W. H. Mills, the G:neral
Agent of that comipany, they arranzed for the
purchase of about 220 acres of foothill land.
This being more than they had thought of
i taking for their own use, they spoke to a
friends about it, with the result
that the fract was divided among the follow-
ing peopic: B. L. Hickok, 40 acres; W.T.
Barnett, 20 aecres; N. T. Greathead, 20 aeres;
Mrs. L, Greathead, 20 acres; W. McKay, 20
acres; N. D. Barker, 20 acres; R. A. Barker,

unumber of

lett, 10 acres; Joseph Barker, 10 acres; A. W.
| Kelly, 10 acres, and Frederick Kelly, 10 acres.
So far this had been merely a private ven-

| ture of the gentlemen above named, bat in
talking up the question of dividing the land
already purchased, it was found that so many
more would like to join it than the area of the
| purchase would admit of, that it was sug-
| gested on ail hands, “Why not get some more
land and divide it up in the same way?”
Then followed the idea of a stocic company to
take hold of a larger tract and arrange for the
cultivation of the whole of it, after subdividing
it according to the requirements of the sub-
scribers.

A provisional beard was fTormed, a
| Prospectus issued, and finally, on the 5th of
Junc, 1890, the Western Co-operative Col-
onization and Improvement Company was
duly registered and proceeded to business,
with the following officers: President, Will-
iam McKay; Viee-President, M. P. Brown;
Directors—H. (. Ellis, Charles Brooke and
R. A. Barker; Secretary and General Manager,
Neal D. Barker; Solicitor, C. E. Snook: Treas-
urer, First National Bank of Oakland.

The balance of the tract, 373 acres, was pur-
chased. A contract was entered into for the
purchase ot a larre number of fruit trees,
vines, ete. This early purchase of trees was
the means of saving between 83,000 and
$4,000 to the company, the prices in some
cases having more than doubled since then.

The ideas which the prospectus set forth
have been but slightly modified and the
progress of the company has been uninter-
rupvted. Those who went into it doubtingly
have become enthusiastic, and almost all the
members arranged to set out all their lands in
fruit trees, ete., the first year. Consequently
in this, the first season, some 40,000 trees and
between 20,000 and 30,000 vines will be
planted.

The satisfactory working of this scheme has
had the effect of attracting considerable at-
tention to the work of the Colony Company,
and a number of people are now desirous of
joining in with them. An additional 200
acres have been added to the sixty acres
originally purchased. F

For the company is predieted a very bright
future, as well as for the beautiful valley in
which their operations are conducted. How
this marvelous little garden has come to be so
long neglected is a puzzle to every one who
has visited it, but one thing is very sure, and
that is that this neglect will never again be
felt in the valley.

The fruits set out are mostly of the standard
varieties—peaches, apricots, Bartlett peaars,
prunes, figs, raisin grapes, ete., while along
both sides of the avennes, throughout the
tract, walnuts will throw their graceful shade,
A considerable number of citrus trees are also
being set out; quite a sufiicient number to
demonstrate that these fruits can be success-
fully grown in the valley, about which the
colonists appear to have no doubt, provided
proper care is given to the young trees. Neal
D, Barker, General Manager of the company,
resides on the tract, and to his eare is to be as-
cribed much of the suceess of the venture.

Mention should be made of the town-site,
about which there is a pleasant innovation
which might with proflt be followed by more
ambitious places. A small park of some three
acres has been laid out right in the center of
the town. This park it is proposed to beautify
by planting in it from time to time as many
of the beauties and curiositics of tree and
shrub life as may be obtained by diligent
search and a wise expenditure of money. It
is not expected that Tancred will ever be a
large and busy eity, but it is thought that it
can be made a very pleasant little place to
dwell in.

A petition has been cirenlated recently and
very largely signed, askinz the conntiy to ac-
cept Island avenue, on the colony tract,as a
county road, and to build a bridge across

“ache Creek at this point, in order to give the
settlers on the east side of the creek access to
Tancred Station. The Tancred colonists are
quite willing to give the necessary right of
way, and are very desirous of having a bridge
there, as the colony lands extend along both
sides of the stream. It is thought that:it
would be a very wise expenditure of public
money to grant them this very necessary im-
provement, as the operations of such com-
panies are of widespread benefit to the whole
county and State. The attractions and com-
forts of the cities are well known, but to those
who are willing to settle on the land and show
that the country also affords attractions and
comforts and ways of making money pleas-
antly, every inducement should be held forth.

The following is a list of the principal mem-
bers of the Tanered Colony, with the number
of acres owned by each, and a fact worthy of
mention is that in each gontract or deed is-
sued by the Colony Company there is a pro-
vision that no intoxiecating liquor shall ever
be manufactured or sold on the land. The ap-
parent success of the enterprise shows that
the ideas and plans of the colony, as set forth
in the prospectus some time ago, are not im-
practicable: C.T. Hull, Berkeley, 5 acres; W.
P. Hammon, Oakland, 14 acres; C.S. Kasson,
San Franciseo, 11 acres; Jos. Barker, 10 acres;
A. W. Kelly, Kincardine, Ont., 5 acres; N. T.
Greathead, 5 acres; R. G. Greathead, Oakland,
10 acres; R. A. Barker, San Francisco, 10
acres; N. D. Barker, Tancred, 10 acres; Dr. K.
Favor, San Francisco, 27 acres; J. P. Brownlee,
Kincardine, Ont.,, 9 acres; W. T. Barnett,

| Berkeley, 5 acres; M. P. Brown, 10 acres;

Chas. Brook, Sr., Oakland, 10 acres; W. C.
Boutelle, Berkeley, 20 acres; Mrs. T. A. Crelin,
Oakland, 5 acres; C. H. Peach, Tancred, 5
acres; H. C. Ellis, Oakland, 10 acres; J. Van-
stone, Winnipeg, 10 acres; E. A. Vanstone,
Tancred, 5 acres; E. Wadsworth, Sacramento,
5 acres; M. A. Thomas, Cakland, 6 acres;
James Graham, San Francisco, 11 acres; A.
Stark, 12 acres; J. Stark, 10 acres; Mrs., M.
Vrooman, 5 acres; C. E. Snook, 10 acres; C.
T. Greathead, 12 acres; Win. McKay, 5 aeres;

C. Wooley, Brooklyn, N. Y., 10 acres; Mrs. H.
Beckley, Oakland, 5 acres; T. A. Marriett, 5
acres; J. €. Harrison, Tancred, 5 acres. The
land reserved by the Colony Company, in-

i e

20 acres; J. P. Brownlee, 20 acres; E, H. Has- |

and Business Men's Hotel in San Francisco.

guaranteed.

.
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Edwin R, Alsip & To., RVreal Estate Agents,

SOUTH ~- SACRAMENTO!

All Lots Withdrawn From Sale Until Affer

The Next Auction,

Which will be held as soon as the weather

will permit.

Y street to be graded and a

couple of the blocks to be leveled and
graded. We have only a few left.

BARGAINS WILL BE SECURED.

- WE ARE NOW OFFERING--

Malf Aceres for Sale.

THE TERMS are

one-fourth cash, de-~

ferred payments in monthiy installments

of 10, purchaser

payving taxes on lots.

Remember these prices stand for 15 days

only HALF ACRES from

$250 to $425

cach on same terms.

15 We will build a dwelling on any lot paid for, and take the cost

of dwelling in these payments:
installments of $15, with interest at

Ope-fifth down, balance in monthly

7 per ceni. per annum.

Every young gentleman

and lady who wishes a

safe investment should purchase a lot.

—APPLY TO—

L AL

& O, Managers,

Real Estate and Insurance Agents, 1015 Fourth St., Sacramento.

otels and Restaurvants,

0 -——_'Eﬂ—

GOLDEN EAGLE HOTEL,
Corner Seventh and K Streets.

TRICTLY FIRST-CLASS. FREE'’'BUS TO
and from the cars.
W. 0. BOWERS, Proprietor.

TRICTLY FIRST-CLASS, FREE 'BUS TO

and from the cars, B. B. BROWN, for-
merly of the State House Hol('l,_I'ﬁru»pl_"gelorr.

b |
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WESTERN HOTEL,

HE LEADING HOUSE OF SACRA-
mento, Cal. Meals, 25 cents. WM. LAND,
Proprietor. Free "Bus to and from hotel.

23

THE SADDLE ROCK
Restaurant and Oyster House.

IRST-CILASS HOUSE IN EVERY RE-
F spect. Ladies’ dining-room separate. Open
day and night., BUCKMANN & CARRA-
GHER, Proprietors. No. 1019 Second street,
between J and K, Sacramento.

PACIFIC HOTEL,
Corner K and Fifth Streets, Sacramento.
ENTRALLY LOCATED, AND CONVE-
nient to all places of amusement. The best
family Hotel in the city. The table alwayvs
supplied with the best the market atfords.
Street Cars from the depot pass the door every
five minutes. Meals, 25 cents,
”(_‘. F 's‘l.\f(}l@_‘l‘QN, ‘Pmprieto»r. b

INTERNATIONAL HOTEL.
CHEAP FURNISHED RCOMS BY THE

day, week or month.
W. Al (-"_"\,'%‘},‘YELI" Proprictor.

BROOKLYN HOTEL,
USH STREET, BETWEEN MONTGOM-
ery and Sansome, San Francisco: con-
ducted on both the European and American
lan. This Hotel is under the management of
‘harles Montgomery, and is the best Family

Home comforts, euisine unexcelled, first-class
service, highest standard of respectability
Board and room per day, $1 25
to $2; singleroom, 50 cents to $1 per night.
I'ree coach to and from the Hotel. [mri-1yTTSu

. ST. DAVID'S,
715 Howard Street, near Third, San Francisco.
FIRST-CLASS LODGING HOTEL, CON-

Mrs, Win. McKay, Oakland, 5 acres; Mrs. B«

Jruiis, Geeds, JProdiuce, @tc, |
W. R. STRONG COMPANY,
—HEADQUARTERS FOR—

Alfalfa Seed, Ete.

&3 Oregon Potatoes in Lots to Suite

~ S. GERSON & CO.,

—WHOLESALE—

Fruit, Produce and Commission Merchants,
SACRAMENTO, CAL.
_P.0.Box 170. SR S e
W. H. WOOD & CO.,
Wholesale Dealers and Shippers of

California. Fruits, Potatoes, Beans,
BUTTER, ETC, j
I_\’(ls; 17 to _)_;5_1 Street, Sacramento.
CURTIS BROS. & CO.,
General Cnmmisiaion Merchants,

Q ¢ i Nt
Wholesale Dealers in Fruit and Produce, i
308, 310, 312 K St., Sacramento.
Telephone 37._‘_~ 2 Postoflice Box 335.
EUGENE J. GREGORY.  FRANK GREGORY.
5 S
GREGORY BROS. CO., |
UUUE._\‘S()RS TO GREGORY, BARNES &
Co., Nos. 126 and 12S J st., Sacramento.
wholvsuh; dealers in Produce and Fruit. Full
Stocks of Potatoes, Vegetables, Green and
Dried Fruits, Beans, Alfalfa, Butter, Eggzs,

Cheese, Poultry, ete., always on hand. Orders
filled at LOWEST R;\’l‘lig. 2

giqimrﬁ,- Iline, Beer, Gic,

‘CITY BREWERY, '
FRANK RUHSTALLER, Proprietor,
Corner Twelfth and H Streets.

GENUL\’E LAGER BEER AND PORTER.
: 5 felq-t

FINEST LUNCH HOUSE IN THE CITY.
APITAL ALE VAULTS, NAGELE &
SVENSSON, Proprietors. Lunch from 11

A. M. to 2 P, M. Clam Chowder and Mussel

Soup every evening from 6 to 12 o’cloek,

Finest brands of Wines, Liquors and Cigars,

CONCORDIA BEER HALL,

No. 1621 Fourth Street.
AVING MADEEXTENSIVE IMPROVE-

II ments the public are now cordially in-'

vited to a first-class resort. Sandwiches of all

kinds. Bufialo Beer on draught and in bot-
tles. The finest Wines, Liquors and Cigars on
hand. H. KOHNE, Proprictor.

EBNER BROS.

116-118 X Street, Front and Second,
Sacramento,
MPORTERS AND WHOLESALE DEAT-~

ers in Wines and Liquors. Agents for the
'cilv_br_u‘tg-d' Pommery and Greno Champagne,

M. CRONAN., .

230 K St., and 1108-1110 Third St.,
Sacramento, Cal.,

MPORTER AND WHOLESALE DEALER

in Fine Whiskies, Brandies and Cham-
pagne.

>

JAMES WOODBURN,

No. 417 X Street, Saeramento, Cal.

MPORTER AND WHOLESALE DEALE

in Fine ’\Vhi}tkies. Brandies, Wines au%
Liquor.y. Thanking my old friends and pa-
trons for their former patronage, I solieit u
continuance of the same. All orders will be
promptly and cheerfully fiiled, .

Railroad Time Table,

SOUTHERN PACIFIC COMPANY
{PACIFIC SYSTEM.]
JANUARY 19, 139L
Trains Leave anm Due to Arr

Sacramento:
— T e

Arrive at

e
LEAVE  TRAINS RUN

DAILY. |ARRIVE
6:15 A ..

-.Calistoga,

e " 3 . - and Napa.. ‘ ?
taining 200 rooms ; waterand gas in cach 3:05 P.....Calistoe 1 - 11:40 A
room ; no hetter beds in the world; no guest | 12:30 A Ashian, ?uﬁ?golft?tl\)ﬁd 8:40 P
allowed 1o use the linen once used by another; 4:30 P Deming, K1 Paso anid e 5:55 A,
a large reading room; hot and cold. water 7:30 P Knights Tandinge st 7:00 F
baths7ﬁree. tf’rlce of eze:,‘o;ox}\r%—'—‘f’er)nigm,rgo 10:50 Al........... s Angzeles S atic éﬁg }t

nd 75 cents; per w s X 2 upwards. W C1€S... ..., 3

tgpen ol night. . K. HUGHES, ?’mpl‘ietqr. eﬂam} iast—Second
&% At Market-street Ferry take Omnibus |{Central Atlant 2:25 A
Line of street cars for Third and Howard. TTS or Ogden and I e
\ . sy : i B ole. 7l 10:30 A
{ 1 3 via TVsvi 230 A
DISSOLUTION OF COPARTNERSHIP, | 200 &1 ket Vi, drivitie] 10:50 X
S 618 A SS:‘; lf-f‘.{:{fiim via Benicial 11:40 A
. it ancisco .95

OTICE 1S HEREBY GIVEN THATTHE |  8:40 A San Francisco vi poniod 12:35 &
cogartnership heretofore existing be- 3:05 P San Franciseo via Benicia| ~ 8:40 P
tween the undersigned, under the firm name | *10:00 A/San Francisco via steamer 36:00 A
of POSTEL & SCHNEERR, has this day been | 10:50 AlSan . viss Livermore] '5.50 B
dissolved by mutual consent. CONSTANT | 10.50 A .. 580 P
SCHNERR, havlgggurchased all the interest 4:30 P 38 A
of HENRY J. STEL, will continue the 6:15 A 11:40 A
ggslnﬁsﬁ under tilsle ;u;:{lne Cl’(‘l g SCHN ERRbit gé)éi E: : 840 P

& accounts of the old firm are payable i 2 kto: e -
to Mr. SCHNERR, and he has assumedallof | _4:30 P R ton :gg &'}{ g:gg E
the firnv’s liabilities. :llfgg = Jruckeeand Reno. '} 2:25 3

en arce . 2 3
" “HENRY J. POSTEL. 12:05 pI TIG iRG Beno--| 815 A
EGOSW . . CONNEANT SOWMERR. |, €15 & S 7
To _ WEAK MEN tho “cittets ut | 78:35 Al Foiiom and Piacerviiic| 1540 &
. et tow Saspiemne | 21O P oliom and Placotviti-iei1is &
mﬁi‘m\e treatise ﬁletam% da: ‘;Dday excepted. +Sunday dnlm
W’“ for cure, B taer% Xcepted. A.—For morning. 1-?,._130, ak

A i wu:;“ should z"m Rt}on. % .

Prof. F- c. T. B CoARD GRAY, Gen. Trafic Manager,

H._ GQODMAN, General Passenger Agent,

_.A-u_‘__‘

g .




