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For appellant, R. H. Lindsay, Gray <fc
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IN BANK.

Preble et al., i

}Xo 13710f
Abrahams, Appellant.

The plaintiffs in their complaint allege
that on the 13th day ofJanuary, 18SS. they
and the defendant entered into au agree-
ment, of which the following is a copy:

"Biggs, January IS, 1888.
"This agreement made and entered into

by C. S. Preble and C. S. Young of Reno,
Nevada, and Ju Abrahams of the same
place; said Preble A Young agree to sell I
to A. Abrahams of Reno, for §123 per I
acre, for forty acres of the eighty-acre
tract at Biggs, and upon tho payment of
the said sum said parties of the first part
Bhall make, execute and acknowledge
ami deliver unto the party of the sewnd
part a good and sufficient deed, vesting 'the title of said property in parly ofsec-
ond part. Preble _fe YOL'N*G,

"A. Abkauams.
"Witness, M. Bioos, Jr."
Plaintiffs further allege that when said

Agreement was written, itwas understood
between all the parties thereto that the
same should contain a clause obliging said
defendant to buy said land at sakl price
of one hu ltdred and twenty-live'dollars
per acre, and the omission of such a clause
therefrom was wholly accidental and un-
intentional. That between the words
"said Preble and Young agree to sell to
Abrahams, of Reno," and the words "for
one hundred and twenty-live dollars per
acre for forty acres of the eighty-acre
tract at Biggs" in said contrail, there
should have been inserted the words "and
Baid Abrahams agrees to purchase."
That the omission was the result ofa mu-
tual mistake, etc. Plaintiffs farther al-
lege that they have kept and performed
all the terms, covenants and conditions
on their part to be performed, and that
defendant refuses to keep or perform any
of the terms, covenants or conditions of
Baid contract on his part, aud refuses to
purchase said land or pay plaintiffs there-
for. Wherefore plaintiffs pray to liave
eaid contract reformed so as to make it
obligatory upon defendant to purchase
saiii land at the price agreed upon, and
that as so reformed itbe construed and
enforced. In his answer the defendant
denies all the material allegations of the
complaint, except the making of the
memorandum in writing, a copy
of which is contained in the
complaint. Evidence was introduced
by the plaintiffs tending to prove the
alleged mistake in the memorandum in
writing of the agreement between the
parties, and by the defendant tending to
prove that there was no mistake. Opon
all the material issues the court found in
favor of the plaintill's, and decreed tho
reformation of the contract and a specific
performance ofit, as prayed In the com-
plaint. Defend sat moved for a now trial
upon a statement. The motion was de-
nied, and from the judgment and from
the order denying the motion for a new
trial defendant appeals.

Everything relating to the reformation
of the contract may be eliminated from
tho case, because the contract, as re-
formed, means just what it did before it
was reformed. ' Without any reformation
itobligated the defendant as strongly to
buy and pay the price specified lor the
land as it did tho plaintiffs to sell it for
that price.

Appellant contends that the agreement
which it is sought to havo specifically
performed is "ah agreement, the terms of
which are not sufficiently certain to make
tho precise act which is to be done clearly
ascertainable," and, therefore, cannot bo
specifically performed. (C. C, Sec. 3.'S!H».)

The contention is that the agreement to
sell "fortyacres of the eighty-acre tract
at Biggs" is not sufficiently certain to
make the precise act which is to be done
clearly ascertainable. This is the only
agreement in writing, between the par-
ties, for the sale or purchase of any real
estate; and im agreement not in writing,
for the sale and purchase ofreal estate, is
void. And the description of the prop-
erty in the written agreement is so en-
tirely uncertain as to render the instru-
ment inoperative and void, unless we can
go beyond the face of it to ascertain its
meaning. Parol evidence is always ad-
missible to explain the surrounding cir-
cumstances, and situation and relations
of the parties, at and immediately before
the execution of tho contract, in order to
connect tho description with tho thing
intended, and thereby to identify the
subject-matter, and to explain all techni-
cal terms and phrases used in a
local or special sense. (Pomeroy on
Contracts, Sec. 152.) It appears liy the
written agreement that the parties in-
tended a sale and purchase of land, and
that it was "forty acres of the eighty-
acre tract at Biggs." If tho vendors
owned an eighty-acre tract at Bii_gs, wo
would assume that they intended to sell
forty acres ofthe eighty-acre tract owned
by them at Biggs. Evidonce was intro-
duced which tended to prove the location
and description of tho eighty-acre tract
at Biggs, and in what part ofthe tract the
forty acres which plaintiffs agreed to sell
to defendant was situated. The court, in
effect, found tbat at the date of said agree-
ment one Mrs. Biggs was desirous of
purchasing one-half of said eighty-acre
tract, i. c.: the western half, upon which
thero were valuable improvements. Slur
offered to pay for that half 95,000. Plaint-
iffs would not accept her oiler,but offore- 1
to sell tho entire eighty-acre tract for
$10,000. Thereupon defendant agreed
with plaintill's that if they would
sell to Mrs. Biggs the western half
of said eighty-aero tract for $125 per
nero, he, defendantj would purchase
the other half of said eighty-aero
tract and pay $125 per aero therefor. The
finding is justified by the evidence, and
there is no specification of tlieparticulars
in which tho evidence is insufficient to
justify that finding. The contracts to sell
lo Mrs. Biggs one-half of said eighty-acre
tract, and to tho defendant the other half
thereof, were mado at tho same time and
plane. We think tho evidence makes the
subject matter sufficiently certain, and
thai is all that is necessary. Professor
Pomeroy says: "Itis not strictly accurate
to say that the subject-matter must lie
absolutely certain from the writing itself,
or by reference to some other writing.
Iho true rule is, that the situation of the
parties and the surrounding circum-
stances, when the contract was made, can
be shown by parol evidence, so that tho
court may be placed in the position ofthe
parties tticniselves; and if then tho sub-
ject-matter is identified, and tlie terms ap-
pear reasonably certain, it is enough."
U'omeroy on Contracts, Section 227, Bl)
Tiiis is'in consonance with the maxim
"<y rt urn est quod ccstum reddi p'-tcst." The
evidence clearly shows that the parties
perfectly understood that the sale and
purchase was not of an undivided in-
terest of forty acros in a tract ofeighty
acres but of forty acres in severalty. The
defendant docs not claim in his answer,
nor in his evidence, that he intended to
purchase an undivided interest in the
eighty-acre tract. liedenies that he in-
tended or agreed to purchase any In-
terest whatever. Nothing is mademoregear by the evidence than that Mrs.
Biggs, with the full knowledge ofall the
parties, purchased the forty acres of said
Oighty-acre tract upou wiiich the im-
provements were located. This is clearly
si. citied in the written agreement be-
tween her and the plaintiffs. They
agreed to sell her forty acres, including
the buildings and orchards ou the forty
acres, to be taken by her where tho
]reuses and barns and orchards were at
that time, and the same place on
which Mr. Bigrgs, Jr. and hisfinmlv wero
residing. This and the agreement" to sell
to the defendant were contemporaneous.
The defendant, if he agreed to purchase
anything, agreed to purchase the forty
Mies teuiahiing after the forty acres pur-
« hased by Mrs. Biggs had been segre-
-1 ated from said eighty-acre tract.
' By the judgment of the court below

the plaintiffs are required "to execute,
duly acknowledge and deliver to said de-
fendant a good and sufficient deed of cou-
vevanee in fee, and free and clear of all
incumbrances, the form of the same to be
settled and approved by the Judge of
aaid Superior Court, ifthe parties differ
respecting it, of the followingdescribed
premises, to wit.: Forty acres of land,
***in_r tan p«st»rTi half r\f aairl pi_rrrht.v-*»ci «

tract described in said complaint and tho
part thereof not heretofore conveyed to
m. Bigtrs, Jr., said eighty-acre tract
being one of the tracts into which
the ranch known as Bigg's upper
ranch is divided, und upoil the western
half of which tlie dwelling-house aud
buildings used in connection with said
ranch are situated, allbeing situated near
Biggs, in said Butte county." And it is
lurther adjudged, that if said defendant
refuse to receive said deed, the plaintiffs
tile tho same with the Clerk of the court;
and that upon such delivery or tiling of
said conveyance the defendant pay to tho
plaintill's, or their attorney, the sum of
live thous...ud dolUr*., the purchase price
named in said agreement.

It is urged on behalf ofthe defendant
that sr:id premises are incumbered, and
therefore he ought uot to bo compelled
to accept a conveyance of them.
He is not compelled to accept a con-
veyance which does not vest in him the

Ifee free of all incumbrances, lie was
ionce tendered a conveyance which he did
not refuse to accept on the ground that it
did not convey the premises tree of all

Iincumbrances, out on the ground that he
| ______

never agreed to purchase tho premi-
| Ul. Ho is amply protected by the judg-
! meut against any incumbrances, and un-
til ho is tendered a conveyance free of all
incumbrances he is not compelled to ac-
cept it or to pay anything tothe plaintiffs.

Tho errors of law, specified, are snch as
could not have affected the substantial
rights of the parties, and, therefore, must
be disregarded.

Judgment and order affirmed.
Sharpstein, J.

Wo concur:
HARRISON, J.,
I*.!-.\u25a0l'Ai'.i,..xn, J.,
I'ellavi.n, J.,
Gaiioutti:, J.

[Filed March 7,1891.]
IN BANK.

Logan et al., Appellants, )
vs. \ So. 13,!>22.

Rose et al.. Respondents. J
This action was for damage against

Rose, as road master, and tho other de-
fendants as his employers, advisers,
etc., for the removal of embankments or
approaches to tin* plaintill's' warehouses,

x\t tbe trial, on the conclusion of tho
tbe plaintiffs' case, it appeared that
neither (Jray, .Streeter nor Smith, throe
of the defendant-*, had anything to do
with the matter, so that a uon-suit was
granted as to them.

Alter the argument and submission of
the ease, the court, sitting without a jury,
"avo judgment in favor of the defendant 4

Rose for costs, and dismissed the plaint-
ill's' complaint on its merits. From the
judgment and an order denying a new
trial thG plaintiffs appeal.

Tliey claimed the right to uso and pos-
sess tho land in controversy under a lease
from the Central Paeitic Bailroad Com-
pany, who had derived its title liy deed
from Charles Crocker, and he by deed
from the "Contract and Finance Com-
pany." The defendants claimed that the
land was dedicated to the use of the pub-
lic as a street in the town of Biggs, in
Butte County, before the plaintill's ob-
tained their lease.. The main question at issue hero is
whether the tenth finding of fact in
reference to that dedication is sustained
by the evidence. The plaintill's claim
that the street was dedicated only to the
extent of sixty feet in width, but admit
that if tho dedicatod width was of as
much as eighty feet then the judgment
and order should lie affirmed.

The theory of tho case as presented by
the appellants seems to be that Charles
Crocker (In whom the legal title was -vested by the Contract and Financo
Company on October 2t>, 1875), by his
deed ot "April 28, 1886, conveying to the
Central Pacilic Railroad Campany a strip
of land ninety feet wide, which was a
part of the laud he acquired by his deed
from the Contract and Finance Company,
revoked any oiler of dedication of tho
land in controversy as a street which had
been before made, and that this revoca-
tion took place prior to any acceptance
by tho public of the street.

Thero was evidence which tended to
show that as carls* as 1870-1871 thero was
a map made of the town of West Biggs by \u25a0

tho then owner of the land, Opon which
there was laid out blocks and streets,
which last were all indicated to be eighty
feet wide, except the one in controversy
here, called "California street," Between
the east lino of the blocks of land, as laid
out, and the track of the Central P_ioific
Railroad, that map shows a space of 150
feet wide, in which is written the words
"California street." While the Contract
and Finance Company owned land iv
Biggs, they made deeds to V. Bunnell, J.
R. Buflington, M. Rosenberg and T. R.
Fleming of certain portions of It de-
scribed as being in certain "blocks" as
laid down on that map. When Crocker
became the owner he made deeds of other
lands so described, with reference to that
map, to T. R. Fleming, Benjamin Mc-
Vay, Sylvanus Shnrtleff', S. .Stockwell,
WilliamBolt and Barney Mushholt.

-The map as originally made contained
the words, between the front of blocks
on tho west side of the railroad track,
"California street." A line in pencil
running along the space between the
front row of blocks on tliewest side, and
the railroad track, aud running through
the written words, "California street,"
indicated tho street as sixty feet wide.
This line was run in pencil just before
the deed of Charles Crocker to the Central
Pacific Railroad Company, which deed
was not made until April 28, 1880, many
years aftor the map was made, and the
deeds to tho various parties to whom Mr.
Crocker and the Contract and Finance
Company had sold blocks or parts of
blocks of iand withreference to the map,
thu lirst deed of the latter having been

I mado as early as August 18,1873, and tho
! earliest of the former having been May

15, 1878, the last of these deeds to in-
dividuals having been made by Mr.
Crocker on October 11, 1884.

The evidonce introduced by the defend-
ant tended to show that tho public had
used this strip marked "California street"
as a highway or street for about fifteen
years before the commencement of this
action, to the extent of eighty feet wide,
and that the encroachments removed by
the defendant were upon the line of the
street, taking it at eighty feet.

lt is apparently claimed by the plaint-
ill's that even if a dedication of the street
at eighty feet wide had been offered by
the making of the map and the sale of
land with reference thereto, that when
Charles Crocker, in 1886, deeded the
ninety feet wide strip to tho Central Pa-
cilic Railroad Company, that this was a
revocation of the offer, and that up to
that timo the public had uever accepted
the dedication by user.

Itwas said in People vs. Reed, (81 Cal.
79): "Conceding that a platting of prop-
erty and sale of lots constitutes a dedica-
tion, as between the owner and purchas-
ers under him, of the streets delineated
on the map, in order to constitute a dedi-
cation which can be taken advantage of
by tho public authorities of a city, the
offer of dedication must have been ac-
cepted by such authorities, either by
user or some formal act of accept-
ance." AndatpageSOitsaid: "Suehaccept-
ance must be within a reasonable time
after such offer cf dedication, and'if not
accepted, the owner may resume the pos-
session ofthe property and thereby re-
voke his offer."

Tested by these rules, -which seem to
have been approved in City of Eureka
vs. Croghan (81 Cal. 5:27), and City ofEu-
reka vs. Armstrong (83 Cal. l__3', it ap-
pears to ns that in this case there existed
a sul-ieicnt offer of dedication, by the
making of the map, and the sale of lands
with reference thereto. The user by the
public for a long timo prior to what is
claimed to have been a revocation by the
deed of C_uir.es Crocker to the Central
Pacific Railroad Company, under
whom the plaintiffs claim by
lease of the premises, is a suifieient ac •
ceptance of such offered dedication to
make it complete l>efore the attempted
revocation, at least to the extent of a
street eighty feet in width, which is
enough for the purposes of this matter.

The further point is made that Charles
Crocker, as trustee of the Central Pacific
Railroad Company, had no authority to
dedicate the laud fora street. It does not
appear distinctly from the record,
whether the Contract and Finance Com-
Eany or Mr. Crocker flrst made the map,

ut they both sold land with reference to
it, and the land was accepted by the pub-
lic in using it as a street and highway, as
against both of them. But in addition to
this, there is nothing in the record to
"how any trust exprMned in tho d«v.

from the Contract and Finance Company
to Crocker. On the face of the deed it
must be presumed that he took the fee
simple title to the laud. (C. C. P. Sec.
1105; Mabury vs. Ruiz. 58 Cal. 11-15.)

There is nothing iv the evidence suffi-
cient to rebut this presumption, or to
show any kind of a trust capacity which
Crocker bore inconsistent with tho right
to dedicate the land. At the most the pit ml
evidence was a declaration or opinion of
the witness that Crocker held the land in
a trust capacity, but as to the character of
that trust no evidem.e whatever is given.
We think the evidence sufficient to sus-
tain the finding, and advise that the
judgment and order be affirmed.

I'OOTE, C.
I concur:

Van- Ci.ief, C.
Iconcur in tho conclusion.

llayse, C.
THE COURT.

For the reasons given in the foregoing
opinion the judgmeut and order arc af-
firmed.

a I

[Filed March 7, 1891.]
IN BANK.

William W. Wrex, ]
Respondent,
vs. j-No. 13.424.

John M. Manoax asdß.
E. Hyde, Appellant. J

THE COURT.
When this cause was pending in de-

partment an opinion was prepared by
Commissioner Belcher. After bearing in
bank, and due consideration of the caso,
we aro satisfied with that opinion, and
with tho conclusion therein reached. The
opinion is as follows :

"This action was brought to determine
a contest as to the right to purchase from
the State a certain hall section of swamp
and overflowed land, situate in Tulare
County. The trial court gave judgment
for tho oliuntiff, from which and from an
order denying him a new trial, the de-
fondant. Hyde, appeals.

"The material (acta ofthe case areas
follows: On the 2d day of July, 187!'. tho
defendant-, Mangan, filed in the r_.tn.tc

Survoyor-f.enorr.l's ollico his apnlic:.tr..u
to puivhaso a section of land under the
law providing for the salo of swamp and
overflowed lands. At that time the
township in which the section applied
for was situated, had not been surveyed,
and tho section had not been segregated
as swi'.mp and overflowed hmd by au-
thority of the United States. In KSSOthe
township was surveyed in the field, and
on the (Un day of February, 1881, lho 'own-
ship plat was approved by the I'nited
Stales Surveyor-!.enoral and filed in his
office.

"<»n this plat the section waa marked
and designated as swamp and overflowed.
At the time of tiling his application .Man-
gan was qualified to purchase swamp
land from the State, and the application
was verified and stated all the facts re-
quired liy taw for that purpose. Italso
had attached to it a certificate of tho
County Surveyor that he had surveyed
tho section, and a certificate of tiioReg-
ister of the (Jutted Statos Land Office of
tho district, in which tho land was situ-
ated, that there was no pre-emption,
homestead, or other filing ofrecord in his
oilice on tlie said section. Tho applica-
tion remained unacted upon until the '____.(
day of September, 1883, when it was ap-
proved by the Surveyor-General, and
thereafter, on the 24th of November fol-
lowing, a certificate of purchase for the
land was issued to Mangan. Afterwards,
liy mesne conveyances and assignments,
defendant Hyde became tho successor
in interest ofMangan in the land and cer-
tificate.

"In February, 1888, the plaintiff set-
tled on the north half of the section, ap-
plied for by Mangan, and on the 17tiiday of
March following he filed in thu Stale Sur-
veyor General's ollico his application to
purchase tho half section so settled upon.
The application was properly verified,
and stated, among other things, that the
land applied for was suitable for cultiva-
tion, and that there were no settlers
thereon other than the applicant, and that
ho was an actual settler thereon. Plaint-
iffalso filed at the same time his verified
protest against the issuance of any fur-
ther evidence of title to the said half sec-
tion to Mangan orhis successor in interest,
on the ground that the said land was not
segregated by authority of tho United
States until the year 1881, and that tho
samo was suitable for cultivation, and
neither Mangan nor his successor in in-
terest had ever been a settler thereon.

"The contest thus raised was referred
for determination to the Superior Court
of Tulare County, and this action was
thereafter commenced in proper time.

"As conclusions of law from tho facts,
tho court below found as to tho plaintiff!
that he was entitled to purchase tho land
applied for by him and to have his appli-
cation approved by the Surveyor-Gen-
eral ; and as to the defendants, that the
application of Mangan aud the certificate
of purchase issued thereon, in so far as
they relate to the lands in controversy,
were illegal, null and void, and that
neither ot the defendants bad any right
to purchase the said land, or any right,
title, interest or estate therein.

"1. The first point, made for a reversal
of the judgment, is that the evidence was
insufficient to justify tho findings, that
the land in controversy, and each legal
subdivision thereof, was suitable for cul-
tivation, and that tho plaintiff was an
actual settler thereon when he filed his
application. This point cannot bo sus-
tained, lt is unnecessary to recite the
testimony, but, in our opinion, it was
amply sufficient to establish both propo-
sitions.

"2. The only other point presented is
that one seeking to purchase swamp
land may make his application to pur-
chase the same before the land is segre-
gated to the Stato as swamp and over-
flowed by authority of the I'nited States,
and that Mangan's application was,
therefore, not promaturely filed. But in
Garfield vs. Wilson (74 Cal. 178) this court
held otherwise. In that case itwas said
that 'since 1874 no application to purchase
swamp land has been authorized until
after the land has been segregated as such
by authority of the United States,' citing
Sections .'5441, 8443 and 3445 ofthe Political
Code. That decision, if correct, and we
think it is, is decisive of tho question.
(See also Tubus vs. Wilhoit, 73 Cal. 01.)"

For the reasons giveu in the foregoing
opinion tho judgment and order appealed
from are affirmed.

[Filed March 7, 1891.]
IN BANK.

INVance. }^0.13,594.
This appeal is from a judgment in a

case of contempt, and tho respondent
moves to dismiss the appeal on the
ground that an appeal does not lio in
such a case because it is provided by the
Code of Civil Procedure that "the judg-
ment and orders of the court or Judge,
made in cases of contempt, are final and
conclusive." In Tyler vs. Connolly, 65
Cal. 30, the question is carefully consid-
ered, and tho conclusion reached that no
appeal lias from a judgment imposing a
fine of more than 4J300 for a contempt of
court, expressly overruling People vs.
O'Neil, 47 Cal. 109. Tyler vs. Connolly
was followed in Sanchez vs. Newman, TO
Id. 210.

We see no ground for disturbing the

rule laid down in Tyler vs. Connolly,
supra.

Appeal dismissed. SnARPSTEiN. J.
\V o concur:

McFarland, J.,
DeHavks, J.,
Garoutte, J.,
Harrison, J.,
Paterson, J.,
Beatty, C. J.

[Filed March 7,1891.]
IN BANK.

The People, Respondent, )
vs. \ No. 20,601.

Chew Si.no Wino, AppellantJ
The defendant was by information

charged with tho murder of one Levy
Jing. Ho was tried and convicted of
murder in the first decree, and sentenced
to be Imprisoned for life, lie appeals
from tho judgment and order refusing
him a new trial.

Vpon the trial one Chang Fook, a
witness for the people, testified: "I was
suing Up Bakers alley on the night of
the l.'ith ot July, 1880. in San Franc.sco.sr s • j s .lw \jeny jingcoming down
the alley and tho defendant coming seven
or eight steps behind him. I saw the do-
fondant firoa pistol at Levy Jing. After
the defendant fired tlu*shot lit* ran back
up the "alloy, while Levy Jing kind of
hurried oil' down towards Dupont street.
* *. * When X saw Levy Jing shot he
ran down the alloy. * • • Ho said,
'save life,'and he said "Sun Wing has
shot mc.' "There was also introduced the dying
declarations of lho deooa-od, which were
in substance that the defendant shot dims
that be turned and saw him; that defend-
ant followedhim out of his room, lie
Further said: "Ho accused mo of asking
Otra_ Moon for money. I did not attempt
to hurt him or any one."

This was all of The evidence in tho case
tending to show the circumstances of the
shooting, and the eoort gave the follow-
ing instruction to the jury:

"If the testimony bearing upon the
question of the killing, so far simply as
the deceased is concerned, and the means
by which he came to his ond, are believed
by you, it would undoubtedly make out
a case by tho proeeeujtion ofmurder in
the first degree, under th;r statutes. Tho
testimony tends to show under the cir-
cumstances that tho killing — whoever
committed it—must have been deliberate,
must bave been premeditatod, must have
been unlawful, ami must bave been ma-
licious. All the elements of murder in
the first degree occur upon the testimony,
ifbelieved, as given in the case, and by
the conversation of certain persons. The
only question would bo as to who com*
mittee the murder. The testimony is, I
believe, uncontradicted, that this man,
tiie decea.-ed, was shot in that alley, in
what is called Chinatown in this ciiy, hi
thi» night, in the back, that ho ran a snort
distance, fell and was picked up, and
died of thru wound, and that the mur-
derer— s<> far as the immediate evidence
is concerned, as to the act of killing—
escaped from the spot without any fur-
ther detection than this given by the tes-
timony of one witness wiio professes to
have seen the transac.ion."

This instruction contravenes Section 1!)

of Article VI. of tho Constitution of this
State, which declares : "Judges slurll not
charge juries v.ith respect to matters of
fact, but may stato the testimony and de-
clare the law." (People vs. Ybarra, 17
CaL 171 ; People vs. An Lee, 00 Cal. 86.)

In People vs. Ybarra, supra, the court,
speaking through Cope, J., say: "This
provision is violated whenever a Judge
so instructs as to force the jury to a par-
ticular conclusion upon the whole or any
part <sf the. cas:, or to take away their ex-
clusive right to weigh the evidence and
determine the facts. Tho moaning ofthe
provision is that tho Judge shall decide
upon tho law, and the jury upon tho
facts, and thai the former shail not invade
the province nor usurp the powers of the
latter. The Judge has no more right to
control the opinion of the jury upon a
matter of fact, than the jury*havo to
disregard tho directions of the Judge
Upon a matter oflaw."

Thore is no question arising in a trial
for murder, moro peculiarly or purely
one offact, than tho one whethor the kill-
ing was done with deliberation and pre-
meditation, or in the decision of which
so much is necessarily left to tho sound
sense, discretion and experience of tho
jury who, undor tho Constitution, aro
made tho exclusive triers of that issue.
In Peoplo vs. Ah Loe IGO Cal. 80), this
court said: "And we thinkit to be wellset-
tled in this State, thai itwas error to in-
struct tho jury that there were no circum-
stances inthe ease to reduce the offense
below that ofmurder in the lirst degree.
The question whethor the killing was
perpetrated with the deliberation and
premeditation necessary to constitute it
murder in the first degree, was ouo
which it was "peculiarly tho province of
tho jury to determine.'"

Ifthe witnesses in this caso had testi-
fied to a takiug of tho life of deceased,
under any of tho circumstances enumer-
ated by Section 189 of the Penal Code ea
conclusive evidence of murder in the
first degree, such as by means of poison,
lying in wait or torture, it may be that
so instruction in the form given by tho
court below could be upheld, as in that
case, ifthe evidence were true, it could
be said as a matter of law, that the
crime committed was murder in tho first
degree because the act itself is made con-
clusive evidence of tho fact that it was
willful, deliberate and premeditated.
But tho question arising upon tho evi-
dence hero is far different, and whether
the shooting of Levy Jing was willful,
deliberate and premeditated was purely a
question offact to be determined as an in-
ference from all the circumstances sur-
rounding the net, and was solely a matter
for the jury to find and declare for them-
selves. No matter how clearly it may
havo appeared to tho court that the cir-
cumstances or manner of the killing, as
given by the witness, would, if truly
given, furnish sufficient evidence of
everything essential to make the killing
murder in tho first degree, stillthe Consti-
tution forbade the Judge to announce his
conclusion to the jury, and the defendant
was entitled to have that question sub-
mitted for decision to the jury alone, as
being the only persons authorized to pass
upon it, and was entitled to a verdict,
based upon their own judgment, entirely
uninfluenced by the opinion of the court
as to what inferences of fact should be
drawn from the evidence relating to this
particular fact.

2. Nor arc we permitted here to weigh
the testimony for the purpose of de-
termining whether the verdict ofthejury
is not right upon the evidence. What
was said by the court in Peoplo vs. Va-
lencia (43 Cal. 556) is in point here: "We
are not justified in saying that the error
was productive of no injury to the de-
fendants, because we may bo satisfied
that the juryought to have found from
tho evidence, as they did, that the de-
fendants are guilty of murder in the first
degree. The question as to tho delibera-
tion and premeditation of the defendants
is ono which is peculiarly the province of
the jury to determine; and should we
sustain the charge ofthe court, because of
the apparently satisfactory character of
the evidence, that question would vir-
tually be withdrawn from the jury."

3. The error in this charge was not

cured by this subsequent statement of
the court: "I am not allowed to assist
you in any way by suggestions ou tlie
testimony. And if you should think
that there is any intimation of my opin-
ion, or anything else, you should utterly
disregard it. It is only your business to
decide these questious of fact."

This was not a withdrawal or a qualifi-
cation of the former statement of the
court, that the killing of Levy Jing was
murder in tho first degree, if tho wit-
nesses for the prosecution wero believed.

Other parts of the charge are excepted
to, but it is not necessary to pass upon
any other assignment of error in the case.

cfudgment and order reversed. .^,

deHave>-, J.t;
We concur:

MI.'rARLAND, J.,
t«AKOUTTI_, J.,
Harrison, J.,
Patkrson, J.,
SHAEPSTKIX, J.,
Beatty, C J.

THE COURT.

For the reason giveu in the foregoing
opinion the judgment and order appealed
from are affirmed.

[Filed March 7,1891.]
IN BANK.

Fdward Moore, Appellant,)
vs. \ No. 13.G18.J. F. Moody, Respondent. j

This is an action to recover tho sum of
HBO 80, balance of account, for goods al-
leged to havo been sold and delivered by
C. E. Williams & Co., plaintitTs assign-
ors, to defendant. Tiie answer denied all
the material averments of tho complaint.
The court below found upon all ths issues
against the plaintiff, and gave judgment
tbr the defendant, from wiiich and from
an order denying a new trial plaintiff ap-
peals.

It is claimed for appellant that tho
findings of fact were not justified by tho
evidence, and thrtt the judgment should
therefore be reversed. N» brief has been
iiii d ou behalf of-respondent.

The seventh finding reads as follows :
"The said C. E. Williams A Co. did not

soil lo the defendant any of said merchan-
dise, and defendant did not pur. base the
same, and tho defendant was not at the
time oftho commencement of this action
and is not indebted to tho plaintiff in any
sum."

This finding, if justified, is conclusive
ofthe case. And, after carefully review-
ing the testimony brought up _____

the
record, we think it is justified and must
be sustained. !

No useful purpose would bo accom-
plished; by stating the probative facts at
length, and we therefore omit to do so.

Wiß advise that the judgment and order
appealed from be affirmed.

Wo concur:_ Belcher, C.
Van Ci.iek, C,
Foote, C.

-*
For a disordered liver try Beecham's

Pills.
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The Beauty Of It
"Is that Hood's Sarsaparilla gives such

perfect satisfaction," writes a prominent
druggist recendy, after speaking of the large

sales of this excellent medicine. We firmly

believe there is nothing equal to Hood's

Sarsaparilla to purify the blood and make

the weak strong. If you have That Tired
Feeling, or if your blood is impure take

Hood's Sarsaparilla

DR.ABERNETHY'S
I Gli GINGEIi

£Y'3XO&&9 ("arps CBAMI'H and COLIC

piT.l." \u25a0*r_"*S?^ "'l 's composed of the purest

''tfr*9^"^*'' i materia's *
«lll(* represents the

.\u25a0 r^y^iK *l ll!"medicinal value of JamaicaIS /Dit-.j.H\ ft n. • _, _.-_.. _r _.
_B?F_?*__tßa <,in«er 1!1 tl,e h'ghi-'st degree of
PKRJBRAiIg perfection."

iL v^w73 UM' T' V.'EXZELL,
r.'-l-s --s Analytical ChemisLcJJ2^E_^__
ti-i.., i'j,,_g-a_j Hold by Druraistit nnd Wine
fer—-py .Z7-T3 Mi*v.*l:_iiits.

p™^"?_'»" JOS. t SOUTHEK _'AKTTTAGTUEIKTG CO.,
sa:n t'i'.ANC'I.SCO.

DR. LESLIE'S •
QPECIAL

PRESCRIPTIO |\|
IS THE ONLY KNOWN

KEMEIIY TN TIIE
WORLD

THAT WILL AIWOLUTELX
CURE

"SICK HEADACHE!
TESTIMONIALS.

TOD & CRAWFORD,
Commission Mercliants nnd Dealers in

Bnlldinp Material.
Santa Rosa, CaL, Jan. 10.1891.

Bkiggs Medicine Co.—Gents: Yours of tho
15th received. Ishall bo glad to assist you in
proiiiotitii; the sale of Dr. I-eslic'R Bpeciul Pre-
scription. Indee.l, most or what Ihave bought
of you in the past four years lias been given
away, myself having been completely cured
after a life-time of headache, as I shall glndly
ceitlfy. Siiould you write to either Dr. Mark-
ell or Dr. Mason, of this place, you may refer
to Tod &Crawford, as to the" superiority of
your Special Prescription. Yours truly,

WILL."TOD.
Price, 'iii Cents. Sold by all Druggists.

Briggs Medicine Co., San Francisco, Cal.
mrlS-d-fcwl y

W. L. DOUGLAS
4fc<*% C-SJI-^ICr an<l othpr spec-ai--4S__l 2^ ?li %_* tt_L tle3 r"r Gentlemen,
___*• a \u25a0** "\u25a0 Ladrcs, etc., are war-
ranted, and so stamped on bottom. Addresi
W.L.DOUGLAS, Brocktoa, Mnss. SoldHy

WEIXSTOCK, LUBIN 4 CO., Agents,
Nos. 400 to 418 X street, Sacramento.

jfi T,,-5 of" aeknotrledgod
.--sSS^'*" lf"j0 l^'''-rlin7 remedy for
£UgEy<- rrr—r in f-onorrhre^n _t G.ee'.
jmyiTdJlrAY*l.^The only cote remedy for

Wtuj 1 Drescrfbe itand feel
oSSa ar**-<*'\u25a0.* ''* safe in iecommeu Jing it
BSS«Th_Ev»hsCheh-''*lCo, to all sn-Terern.wa. ancMHiry 9R-S a. j. stoner, m. d.,
\^^ C. B. >-\u25a0 DICATUB. lii.

7 fi__- i-_rr 'n *»oM t>V l_*rv._.|f**_t__U
Tnd.-^»_-___^^_.jlM pbsce ".a.ot..

(g^ERBOpSOFYQLJTHrem^B_an__B '»' NEKVOT7B DEHIiITY jVILLS. AU
StBP ___rS '"rr* sufTerinff from Kcrvous Debiiitvl_MßpE_i sn'' Vi'eakneas. aud having Leen uu--:..*-
T-y^y cewfully treated, wl!l <__.d this famcu., __^*^^ remedy a certain and speedy e"nre forlort manhood, premature decay. Inability, lack ofcontidence. mental dcnreEaion, palpitation of tho

heart weak memory, e__haa?tod v.tajty. bad dreams,«c. Prtoeßliierboi.orSboxeo. which willonrc mostcases, for«i, poetpaid. Address or call on
N. E. MBDICAL INSTITF TE,

84 Tremont Row. Ik-rton. Mra.

vmwEStm&TStatt
>>*-

E_«_DE Beal rrd Treatise, rr. plaining atw>
_W_-"^i_.Al'iwa»'<l perfect CCIIE without-
ST!3n_UH«"o''-ia<*J* drurrr-rln*.-.'.rLf-tMan
*-?Ji"fUriWh..*.l. SerT..u_ n. Ml.tr. I-.<*l: oi

Ylgorand Development, Pirmattire Deellne, Funo
Uonal Dlw.rdeni. Kidney and Bladder Irtseai-ea, eta

Uinv TBI jUjgjjjX- 19 ltd, fit*.»W !««. •<• »

i U ff-CAfV tWlfcil youthfuUrrrora
early decay, wajrtinj;weakneiu, lost manhood, etc.,
1 will send a valuabl*? treatise (scaled) containing
-udrr.'.rt'.-'ilarg for home core, Fiil_i_ of eha_-f?«.
A splendid me<Ucal vrorl-; should be read by every
man who is nervous snd der/Ul_aV*d. Address,
ProC F. C. I'O.VLKB,JTIo odua. Coon.

TiilS WEEK
WE VQ_ SELL

CALIFORNIA GLAZE FRUIT
AT

FIFTY CENTS^PER POUND.
Send a Box to Yonr Eastern Friends.

H. FISHER & CC)~sio J STREET.
mrl-tf

J. O. WACHTER. B. C. BECK.

WACHTER & BECK,
(Successors to Oscar S. Flint)

Ice Cream and Candy Parlors
WHOLESALE ICE CREAM ORDERS A

SPECIALTY.
MO. Q2-4- -J STRE E X.

mrt2?tr
GUTHRIE; BROS.,

PRACTICAL PLUM.SERS, STEAM AND
Gas Fitters. l.ooliDz and Jobbing. Terms

reasonable. 127 J Street.

•Kirn© jEablev

SOCTHEROIiFTcIOMPANY
[PACIFIC SYSTEM.]

JANUAJRY 19, 1891.
Trains Leave and, are Dne to Arrive at

Sacramento:

LEAVE I TRAINS. RUN DAILY. jARRIVE
6:15 AJ Callstoga and Napa 11:40 A
3:05 P CalLstoga and Napa S:4O P

12:50 A ...Ashlau . ami Portland... 5:55 A
4:80 P Deming, El P.iso aad East 7:00 P
7:30 P. Knights Landing 7:10 A

10:50 A' Los Angeles 9:35 A
lOgden and Jia-st—Second

12:05 Pi Cl'.iss 2:25 A
[Central Atlantic Express

11:00 Pi for Ogdoji and East 8:15 A
3:00 Pi Oroville 10:30 A
3:00 P Red Blufl' via Marvsville 10:30 A

10:40 Aj.Bedding via Willows... 4:00 P
2:25 A San Francisco via Bt-hicia 11:40 A
6:15 A San Francisco via Bcuiciri 12:35 A
8:40 A San Francisco via Benicia 10:40 P
3:05 P.San Francisco viaßenicia 8:40 P

*T0:00 AISan Francisco via steamer ?6:00 A
10:50 A,San Fran, via Livermore 2:50 P
10.50 A rHanJose 2:50 P

4:30 P Sauta Barbara 9:35 A
6:15 A Santa Rosa 11:40 A
3:05 P Hauta Ro3a S:4O P
8:50 A! Stockton and Gait 7:00 P
4-SO P Stockton and Gait 9:35 A

12:05 Pi Truckee and Reuo 2:25 A
11:00 P; Truckee. and Keno 8:15 A
12:05 P' Colfax 6:15 A
6:15 Al Vallejo 11:40 A
3:05 P! Vallejo.- t8:40 P

•6:35 A...Folsom and Placerviile. *2:40 P
»3:10 P Folsom and Piaoerville..i*ll:3s A
•Sijnday excepted. fSunday only. (Mon-

day excepted. A.—For morn ing. P.—For af-
ternoon.

RICHARD GRAY, Gen. TrafficManager.
T. H. GOODMAN, General Pa.vsenger Agent.

SEND THE WEEKLY UNION TO YOUB
friends ln the East.

-tghcms-cfr I>aUß -for the £lel> S«nt*»e.

T"
In our new spring stock of Hats

and Bonnets finrd every synonym
for caprice, and all the fantastic vo- fvC^IJ eabulary willbutt mark the strange l^vagaries of present fashion. New
goods daily. Eastern prices.

MILLINERY PARLORS.\u25a0 -i,. _\u25a0— \u25a0-,n \u25a0*\u25a0\u25a0\u25a0 r--_—_ .—r-,MM, IMI„ , m ma^^m^u^i__i_u_miLM*i*^.m.A

\u25a0—. a i .. . „

BLACK HOSIERY!
Everybody wants black. That's cor-

rect. It's the style. Everybody's crow is
the blackest. We give our brands and
prices. We are satisfied ours are as good
as the market holds. Never mind if our
prices are a little below others. We war-
rant the goods:

Infants' Hermsdorf Imported Brack Cot-
•ton Hose, positively fast, 4 to s£, 25e
per pair.

Infants' Black Imperial Lisfce Thread
Hose, with silk heels and toes (the
Daisy dye), 50c per pair.

Misses' Fast Black (Hermsdorf dye) Rib-
bed Hose, double kneesj, heels and
toes, extra length, 25c per pair.

Ladies' Hermsdorf Dye Black Cotton
Hose, guaranteed not to crock or
stain, 25c per pair.

Ladies' Hermsdorf Black Lisle Hose (the
Sewgal brand), absolutely fast and
stainless, spliced heels and toes; extra
fine quality, 45c per pair.

Ladies' Black Cashmere Hose, all wool,
fast dye, silk heels and'toes, 75e.

Ladies' Black Italian Aillj-silk Plaited
Hose, 75e.

Ladies' Black, all pure silk, double heels
and toes; warranted stainless; Lon-
don length, $1 per paiir.

Men's Lisle Fast Black Half Hose, 25e
per pair.

C. H. GILMAN,
RED HOUSE, Sacramento, Cal.
OHM^Of OR ABOUT MARCH mk

THE FINEST AND MOST COMPLETE STOCK OF

Imported Millinery
EVER PRESENTED.

626 J STREET. 623 J STREET.

Miss S. T. Mi Hoover,
(LATE OF XEW YORK), PROPRIETRESS.

ARARE OPPORTUNITY
Good Agricultural Land for $10

to $20 per Acre.

The Pacific Improvement Company has re-
cently purchased twelve thousand acres of.
land In the hesvrt of Tehama County, for the
purpose ol promoting subdivision and settle- 'ment. This land embraces lands from flrst-
class Sacramento Valley agricultural land, to^land of fair average quality, and is offered at ,
from,Slotos2o per acre, In subdivisions of*
40, 80, 120, 160 and 320 acres. L.

The terms upon which theseiands are offered
are especially attractive. They willbe sold ln'^
subdivisions, as above indicated, by the pay- '*ment of interest ontly for three years, at whichf
time the purchaser can begin tho payment of

•principal by paying the flrstof five equal an-
nual installments. Thus no part of the prin-£
cipal is to be pisA for three years, and then \u0084

tho purchaser is to have five years ln which to**_
pay five equal annual installments, with in-'
terest at the rat'v of 7 per cent, per annum, .
making payments extending over a period of "
eight years. Intending purchasers are ay
Btircd that this in an opportunity to purchase
land of fair average quality at $10 por acre,/
and good agricultural land at 320 au acre,
with other grades of land at prices to corre- \
spond between these, figures.

The assertion is frequently mado that good 1

lands, suitable for general liirming. and espe-
cially adapted for fruit-growing, cannot be
had in California for less than from $60 to
glOOan acre. An examination of the land 1

subject of this advertisement will prove to
home-seekers tliat this ls an opportunity for
the purchase ofgood agricultural land at 820
an acre, and for qualities grading down to fair
agricultural l_vnd at $10 an acre, on terms of
payment which shonld make the disposition
ofthose lands to actual settlers a result easy
of accomplis hlment.

The primary ohject of the purchase of this
body ofland was the breaking up of a largo
holding for the purpose of promoting its set-
tlement in smaller quantities and its devotion
to diligent husbandry.

For further particulars call upon, or address,
WM. H. MILLS,

Land Agenit of the C. P. R. R., Fourth and
Townsend sis.. San Francisco, Cal. fe!4-2m

KOTICE TO THE PUBLIC.

HAVING PURCHASED THE YOLO
Market of Dobner <S_ Co., we willnot bo

responsible lor any debts contracted by Dob-
ner A Co. befOT/o owr purchase.

mrl2-St -\u25a0**_. .I.BTIKR<fcJ. DANQUART._
PHELAN BUILDINK,SAX FRANCISCO,

Cal., March 14. 1891.—Sealed proposals,
in triplicate, willbe received here, and at the
offices ofthe. Acting Commissaries of Subsist-
ence at the following posts, viz.: Alcatraz
Island, Ac gel Island, Benicia Ban-racks, Pre-
sidio ofSji_j. Frcucisc.-o. Forts Bidwell. Gaston
ami Mas-oii, until 12 m. MONDAY,April 27,
IS9I, and then opened, lor furnishing tho
Kresh BeCf and Fresh Mutton, from the block,that may be required ut those posts by tho
Subsistence Department, during the iiscal
year corumencing July 1. iwlll. Preierenccgiven io articles of domestic production, con-ditions <jfquality and price (including in tho
price of foreign ,production or manu:aciurcs
the duty thereon) being equal. The Govern-
ment reserves the right to rejett any or all
bids. "Circulaj of Instructions to Bidders"
willbe furnished 011 application to the Post
Commissaries, or to JOHN P. HAWHINS,
Lieut. Oo_, A. C. G. S- U. S. A.

____rl_.ltJ-_77-_^p*_»<-6


