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SUPREME COURT DECISIONS

[Filed at Sacramento, March 19, 1891.]

Appeal from the Superior Court of Las-
sen County—Phil. W. Keyser, Judge.

For appellants, A. L. Hart and S. Solon
Holl.

For respondents, J. D. Goodwin, D. W.
Jenksand W, N. Goodwin.

IN BANK.
ELEANOR MURDOCK, Ad-
ministratrix, Respondent,
VS,
C. W, CLARKE ET AL., Ap- [

pellants, J

February 4, 1875, Adam Murdock bor-
rowed from the defendant Clarke 88.500,
and executed to him his promissery note ‘
therefor ‘‘with interest thereon at the |
rate of one and one-fourth per cent. per
month from said 4th day of February,
1875, interest payable semi-annually, and
if not so paid to be added to the principal
and bear a like rate of interest;’ and at
the same time conveyed to him certain
real property consisting of the *Big Val-
ley Ranch” and the “Beaver Creck
Ranch” “for the purpose of securing the
payment of said promissory note accord-
ing to the terms thereof.”” March 22, 1875,
Clarke conveyed to his co-defendant Cox
an equal one-half of the interest in said
note and security, and on the same day
Murdock borrowed trom Clarke and Cox
the further sum of £5,000, for which he
gave them his promissory note for that
amount “with interest at the rate of one
and a half per cent. per month from date
until paid.” At that time it was agreed
between Murdock and the defendants
that the defendanuts‘ should have and hold
the possession and control” of the said
real estate, together with certain per-
sonal property ‘‘until the said promis-
gory notes, with interest thereon, to-
gether with such further amounts orsums
as should be advanced and paid out by
gaid Clarke and Cox for said Murdock,
#hould be fully paid to them.” ;’\})ril 10,
1875, a bill of sale of said personal prop-
erty was executed by Murdock to
Clarke and Cox *“in pursuance of
said agreement, and as further security
for the payment of said several amounts.”
The defendants took possession of the
ranches aforesaid on. the 22d day of
March, 1875, and after the execution of
the bill of sale therefor they also took pos- |
ecssion of certain of the personal property |
therem described. After the execution of |
said bill of sale the defendants at the re-
guest of Murdock advanced and paid to
and for his use and benefit other sums of
money, for some of which he gave them
his note ‘*with interest at the rate of one
and one-half per cent. per month,” and
for a portion of which *“no note or instru-
ment in writing has ever been given.”
Murdock died intestate December 7, 1875,
and thereafter his administratrix (the re-
spondent herein) brought this action
against the defendants for an accounting
of the money received by them; znd in
the prayer to her complaint asked ‘“‘that
such sum as may be necessary for that
purpose be appropriated to the payment
of the said sums of money borrowed of
the said defendants by the said Adam
BMurdock, with the interest thercon; and
that said applications of said money to
such payment be made as of the date at
which the said money was received by |
the defendants.”’ |

The case came on for trial April 30, |

1858, and in its decision, rendered Febru- |
ary 18, 1889, the court settled the account |
of the defendants from the time they took
possession of said property down to May
1, 1888, 1Inits findings of fact the court
found “‘that sinece they have been in the
possession of said property, as aforesaid, |
the total expense of defendants in the |
necessary and proper management and
care of said property, properly chargeable
to said estate, has Dbeen 34,338 57, and |
their receipts from the products of said
ranches, the sales of cattle and leases of
hay land,have amounted to $48,160 45.”
The court also found that the defendants
had, in addition to realizing the toregoing
amounts from said property, made use of
the property so held by them for their |
own benefit, and that ‘‘the value of the |
use and occupation of the said ranches on |
the part of the defendants for their own
stock since the 1st day of November, 1877,
up to the present time, is §1,000 per an-
num, and t‘ml the defendants are properly
chargeable therewith.” It also tound
“‘that no part of any money received by
the defendants from the sale of stock or
other products of the ranch, or from the
leasing of hay land, has been applied to
the payment of the debts due to them by
the estate of Adam Murdock;” and, in
conclusion, *‘that upon a full accounting
the plaintiff was indebted to the defend-
ants on the 1Ist day of May, 1888, in the
sum of $20.752 59  no credit for ‘com-
pounding of interest being allowed de-
fendanis.” From these findings the
court found as its conclusion of law that
the plaintiff was entitled to a reconvey-
ance of the property ‘““upon the payment to
said Cox and Clarke of the said sum of |
$20,752 59, with simple interest on the |
notes held by them against said estate
since the 1st day of May, 1888, and such
further sum as may have been expended
by them for the benetit of said estate since
said date, less such sum as they may have |
received from said estate by the sale of
cattle and other products, and the leasing
of hay land, and less a rental of $1,000 per
annum since said date for the use of said
ranches for their own stoeck ;”’ and direct-
ed a decree to be entered accordingly.
Prior to the entry of the decree a supple-
mental account, renderéd under the fore-
going directions, from May 1,
settled by the court, and in its decree,
after settling said account, the court found
that there was a total of $31,926 37 due and
owing from the plaintiffto the defendants,
and directed and decreed that ‘“‘upon the
payment by plaintiff to the defendants of
the said sum of §31,926 37, within thirty
days after the entry of this decree, tho
defendants shall convey to the estate of
Adam Murdock, deceased,” 21l the said
roperty then remaining in their hands.
This decree was entered July 3, 1889, and
ihereafter the defendants appealed to this
court “from the part of the judgment and
decree rendered In favor of said defend-
ants against said plaintiff, and which ad-
judgzes that no credit for compounding of
interest be allowed the defendants, and |
which adjudges that there was due from
the plaintiff to the defendants at the date
of filing said decree, $31,926 37 only.”

The points presented on behalf of the
appeliants are that the court should have
computed interest upon the £8,500 note by
compounding the same according to its
terms, and that the same rate of compu-
tation should be continued until the entrg
of the decree.

1. The rules governing the application
of indefinite payments made by a debtor
to his creditor, to whom he owes different
obligations, had their origin. in the civil i
Jaw; but in those countries where the
common law prevails the rules of the
civil law have been greatly modified, and
in some respects entirely repudiated. ‘
Both systems concur in giving to the!
debtor the right to designate at the time of |
the payment the debt to whi¢h he wishes |
the payment applied. Both systems also
hold that if the debtor shall not then |
designate the debt to which he wishes the |
P2yment applied, the creditor may make |
application of the payment, and that, if |
neither make such application, it shall be |
made by the court. The principles upcn |
which the application is to be made by
the creditor or by the court differ widely
in the two systems. By the rules of the
civil law, if the debtor at the time ot
payment makes no application thereof,
it is the duty of the creditor to make ap-
plication in accordance with the supposed
intention of the debtor, and to that debt
ll{gun Wwhich the creditor would have ap-
plied it had he been the debtor; and that
any application by the court must be
made to that debt which the debtor at
the time had the most interest to dis-
charge, irrespective of its effedts upon the
creditor. (1 Domat’s Civil Law, Book 4,
Title 1, Sec. 4; 1 Evans’ Pothier on Obl.,
p. 528; Civil Code of La., Arts. 2163 to
2166.)

This rule has been recognized in some
of the States of this country, but in the
courts of the United States and of the
greater number of the individual States,
it has been repudiated, and it may now
be considered as the setiled rule in this
country wherever the Common Law pre-
vails that when neither party to the trans-
action makes any application of the pay-
ment, and there are different debts due
from the debtor to the creditor, the law
will make the application in such a man-
ner, in view of all the circumstances of
the case, as is mostin accordance with
Justice and equity, and will best protect
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“itor by any application that may be made

| tion that the payment was actually re-

1888, was |

and maintain the rights of both parties.
(Field vs. Holland, 6 Cranch &; Logan vs.
Mason, 6 Watts & S. 9; Stone vs. Sey-
mour, 15 Wend. 19; Smith vs. Lloyd, 11
Leigh, 511; Allen vs. Culver, 3 Denio, 284;
Story’s Eq. Jur. 459 b: 2 Greenleaf on Ev.
Sec. 533.)

One of the elements underlying the rale
for the protection of each party in his
rights is that the burden shall be made as
light upon the debtor as is consistent with
giving to the creditor all that the debtor
has bound himself to pay. If the cred-

for him can receive all for which the
debtor is under an obligation to him, itis
but equity that it should be applied in
such a mode as will be least onerous to |
the debtor. On the other hand, whentho |
interest of the debtor cannot be promoted
by any particular application of the pay- |
ment, or when it isa matter of indiffer-
ence to him in which mode the applica-
tion is made, the law raises a presump- |

ceived intthe way that was of most ad- |
vantage to the creditor. If the applica-
tion can be so made as to discharge all the
obligations of the debtor without increas-
ing his burden, it will be deemed indiffer-
ent to him upon which obligation the pay-
ment shall be applied. The principles of
this rule find their application in cases
where it is held that a pavment is to be
applied to interest, instead of principal;
to an interest-pearing debi in preference
to one bearing no interest; to the
payment of legal interest instead of that
which is usurious; to a debit that has ma-
tured rather than to one not yet due; to
the payment of legal items in an account,
rather than those which are illezal; and,
on the other hand, for the purpnose of
protecting the rights @f the creditor, a
payment will be applied to the earlier
items of an acconnt in preference tolater
ones; to an unsecured debt, in preference
to cone for which he holds security;
and, when he has more than one security,
to that debt for Avhieh the security is the
most precarious. No specific rule can be
Iaid down that will embrace all the cases
that may arise forits application,inasmuch
as the infinite variety of human trans-
actions cannot be ineluded within the
limits of a formulated rule; and, there- |
fore, courts must be governed by princi- |
ples, rather than by fixed rules. 1Ia this
State an attempt has been made for the |
guidance of couris in this matter, but the
rules there preseribed are insuflicient for |
all occasions, and do not embirace even
the conditions of the present case. Sec. |
1479, C. C., provides: # #® # | |
**5. If neither party makes suech &ppli- |
cation within the time prescribed herein,

the performance must be applied to the |

extinction of obligations in the following |
> =

order; and, if there be inore than one obli- | man, was “placed . :
| ander the control and directi
{ Jeet to the orders of the conductor of said

gation of a particular class, to the extine-
tion of all in that class, ratably:

ot B8
performance;

*(2.) Of prineipal due at that time;

“(3.) Of the obligation eariiest in date
of maturity;

‘‘(4.) Of an obligation not secured by a
lien or collateral underiaking;

*(5.) Of an obligation secured by a lien
or collateral nndertaking.”

Neither g@f these subdivisions is directly
applieable to the facts in this case. All of
the obligations of Murdock are equally

i secured, and the moneys received by the

defendants were at no time sutficient to
extinguish all of the interest then due
upon the prineipal obligations. The ob-
ligations also bear different rates of in-
terest, and upon one of them the interest
is to be compounded semi-annually, whilg
the others bear only simple interest.
Hence, instead of having the Civil Code
ag a guide, the court was compelled to
take as its guide the eqguitable principles
found in the above rule. Under theso
principles it was its duty to apply the
payments that had been from time to time
received by the defendants to those obli-

| gations which were most onerous to the

plaintitl, so long as none of those obliga-
tions were impaired. Ordinarily this
rule would require the paymentto be ap-
plied in the extinguishment of the inter-
est upon that obligation which bore the
highest rate; but, inasmuch as in the

resent case the obligation which bore a
ower rate of interest provided for com-
pounding that interest, that became the
most onerous, and, within the principles
above stated, was the first to be extin-
guished, especially since thereby the de-
fendants would suffer no loss, but receive
all that Murdocic had obligated himself to
pay to them.

The findings show that from the time
the defendants took possession of the
property they were in the annual receipt
of an income therefrom far in excess of
their expenditures for its care and pres-
ervation, and that from that date until
the timme of the aecounting they had in their
hands moneys belonging to the plaintifi,
which, added to the amount of annual
benefit which they derived from the
property, and for which the court found
they were indebted to the plaintiff,
greatly exceeded the interest accruing
upon the $5,500 note. It would be con-

trary to all principles of equity and jus- |

tice for them to retain this money in
their hands and at the same time insist
that the interest upon the #8,500 note
which they held against Murdock should
accumulate by being compounded ac-
cording to its terms. It was their duty
to apply these moneys, as fast as they
were received, to keeping down the in-
terest upon the obligations for which
they held the property as security, and
upon that obligation which was most on-
erous to Murdoclk, and upon which the
court must presume he would have in-
tended the. application, as being most
beneficial to himi. In applying money
that had been received by the detfendants,
first to the discharge of the interest upon
the obligation which provided for its
compounding, and whatever surplus
there might be to the reduction of the in-

| terest upon the other obligation, the court

acted in accordance with the principles of
the above rule, making the burden upon
the plaintifl the Ieast onerous consistent
with the obligations that had been made
by Murdock, and at the same time giving
to the defendants all the money, that they

| could have received had Murdock paid

them from time to time the semi-annual
interest as it fell due, with the moneys
which they held in their hands for him.

This application of the money in the

hands of the defendants to the discharge |

of the interest upon the $8,500 note, in-
stead of being *‘a modification ot the con-
tract entered into between the parties,”
as is stated in appellants’ points, is in re-
ality an exact compliance with the con-
tract. In this inode the interest on the
nofe that was “payable semi-annually”’
was discharged in exact accordance with
the terms of the note. The defendants
received all that Murdock had agreed to
pay them, and at the very time that such

! pavment was to he made, and at the same

time the burden of the different obliga-

| tions was made lighter upon the plaintiff

than it would have been had the other
course been followed.

The findings do not show the tabulation
or stating of the account between the
parties, but merely give the amount of
the receipts and disbursements for each
year and the .result of the accounting,
“without making any allowance for com-
pound interest.”” This result is consistent
with the rule we have above stated. In-
asmuch as the evidence upon which the
findings were made is not before us, and
the findings themseclves do not show the
several dates at which the money was re-
ceived by the defendants, or present any
facts inconsistent with reaching this re-
sult, upon the principies herein laid
down, we must assume that it is correct.
We do not understand that the appellants
contest the accuracy of the computation
upon this principle. They contend that
the account should have been stated by
allowing compound interest.

2. The settlement of the account by the ‘

court as of May 1, 1858, was an adjudica-
tion by it of the amount then dge from
the plaintiff to the defendants, and was in
the nature of a verdict or finding for that
amount. A finding by the court in an
action upon a promissory note embraces
the whole amount dae for principal and
interest thereon at the.date of the finding,
and bears interest therefrom asa whole
at the legal rate, and not acecording to the
rate of interest stipulated in the note.
{Alpers vs, Schammel, 75 Cal. 590; Mill
Co. vs. Machine Works, 82 Cal. 184.) Sec-
tion 1035, C. C. P., prescribes that: ‘““The
clerk must include in the judgment en-
tered up by him, any interest on the ver-
dict or decision of the court, from the
time it was rendered or made.” Under
this rule the defendants had no reason to
complain of the mode of computation
xlxdop:ed by the court in its conclusion of
aw. ;

Of interest due at the time of the |

In the present case, the account having
been originally setiled as of May 1, 1855,
but the decision of the court not having
been made until February 18,1889 and
the deiendants having in the meantime
made expenditures and received income
from the property, a supplemental ac-
count was required. When the court

came to seitle that supplemental actount |

it found *‘that since the trial of said cause,

on the 1st day of. May, 1888, and .up to |

said 19th day of June, 1889, the said de-
fendants have expended. on bghalf of said
estate the sum ol $6,360 25, and have re-
ceived as” proceeds of said property the
sum of $4,186 47, leaving due to thg de-

| fendanis for expeunditure overand above

receipts, in addition to the said suimn of
520,752 59, ihe sum of. $2,173 78, muking o

| total of £31,926 27 now due and owing |

from the plaintifi’ to the defendants.”?
Wecannot say froin' this atatement in

the decree that a proper compuitation of

the amount to which the defendants were

| entitled was not properly made by the

court, inasmuch as it is not shown at
what dates the moneys were respectively
received or expended by the defendants.
We find no error in that portion of the
judgment from which the defendants
have appealed, and it is, therefore,
aflirmed. HAarr1son, J.
We concur:
DeHavex, J.,’
SHARPSTRIN, J.,
PATERSON, J.,
GAROUTIE, J.

[Filed at Sacramento, March 19, 1891.]
Appeal from- Superior Court of Piacer
Counzy—B.. 17, Myres, Judge.
For appellants, D. M. Deimas and Rob-
ert J. Deviin. ;
For respondent, Hale & Cru’z.
IN BANK,
KATe CoNGRAVE BT AL, Plaint- )
iiis and Appellants, {
,
|

x VS,

SouTHERN Pacrric R. R. Co.,
Detendant and Respondent. |
This action was brourht

widow and infant son of . 108

the
{on-

by
W.

a

grave, deceased, to recover damages for |

atier,

the death of the who was killed by
an accident on a railroad train of the de-
fendant,
the coart below;
plaintiffs declining to amend, judement
went for defendani. From this juidgment
plaintitls appeal. :

The complaint avers that said Con- |

grave, deceased, was a brokeman in de-

| fendant’s employ upon a train which left

the town of Truckee on Mareh 19, 1353,
| and stugted westward, destined for Sacra-
nu-mol‘City. It is-averred, in gene
terms, that the deceased, as such by
by said defenrdant
on and sub-

train;”’ but it is not averred thas the acci-
| dent -‘which resulted in the death was
caused, in whole or in pari; by any order

deceased, or that any ore
whatever was so given. On the othor
huand it appears ailirmatively that the

accident was notcaused by any order or |

direction given by the conduetor to said
deceased. The complaint proceeds to state
in. detail the circumstances, facts and
causes which produced the accident by
which the deceased was killed; and they
are briefly as follows: The train, pro-
| ceeding westward, had to pass a cortain
| station called Tamarack. “‘According to
| the rules and regulations, time-tables ani

;schedules, made by said defendant to
| govern and regalate the movements of its
| trains upon its aforesaid roads, and the
{ times of the arrivals and dcpartures of
| said trains from stations, and for the in-
| struction and guidance of its conductors,”
said train ought to have lefl Tamarack at
the hour of 55 minutes past 12 o’ciock,
noon, of said day, and not earlier; and it
was ‘‘the duty of said conductor’’ not to
have allowed the train to start before said
time. But the conductor *‘in disregard
of the aforesaid rules, regulations, time-
tables and schedules of said defendant,”
“negligenily and recklessly ordered,
caused and permitted said train to leave
said Tamarack station in its westward-
bound course a long time beifore the ex-
piration of the proper and schedule time
as aforesaid,” viz: at 45 minutes past 12
o’clock. “By reason of said negligence,

from said Tamarack station before its
proper and schedule time, as aforesaid,”
the train collided with another train, and
by said collision the decsased was killed.
It is stated by way of recital that he was
killed “while at his post obeying the or-
ders and directions of said conductor, and

ut there is no averment that any par-
ticular order was given, or that any such
order contributed in the slightest degree
to the accident or to the death. The de-
murrer contained the general ground of
want of facts, and also sruui.’ll grounds—
one being that the complaint was uncer-
tain, etc., because ‘‘it does not appear
therefrom what were the duties, or any of
them, required of or to be performed by
James W, Congrave, mentioned in said
complaint as brakeman on the train
mentioned therein.”

We think that the demurrer was
properly sustained and that the judg-
ment should be affirmed.

complaint that the deceased and the con-
ductor were cn-emﬁloyes of defendant.
' Tt is also clear that the death was caused
{ by the negligence and breach of duty of
| the conduetor in starting the train before
2 schedule time ; no other cause of the ac-
j cident is intimated in the ecomplaint.
| There is no averment that the defendant
was negligent in the selection of the con-
ductor. And the general rule (whatever
exceptions there may be to it) is well
settled in England and the United States,
and particularly in this State, that a mas-
ter is not liable to his servant for dam-
ages sustained by the negligent act of a
fellow-servant, unless the master was
negligent in the selection of the servant
at fault. It is hardly necessary to cite
authorities on this point, as we do not
understand counsel for appellant to con-
tend against the general rule as above
stated. The earliest cases upon the sub-
ject m this country in which the prin-
ciple was applied to railroad companies
{and their employes, are Murray vs. R.
R. Co., decided by the Supreme Court of
South Carolina in 1841 (1 McMulan 385),
and Farwell vs. Boston and W. R. R.
Co., decided in 1542 by the Supreme
Court of Mussavhusetts, Chief Justice
Shaw delivering the opinion. (4 Met. 59.)
| These leading cases were generally fol-
ilowud in the United States. Very few
| cases can be found which deny the gen-
eral rule. They were also followed in
i England. (Hutchinson vs. York N. & B.
{ R. Co., 5 Exch. R. 345; Wigmore vs. Jay,
5 Exch. R. 354; Bartonshill vs. Reid, 3d
Macqueen H. L. Cases, 266.) "We need
not allude further to authorities in other
jurisdictions, as this court has fre-
quently approved the rule. In Yeo-
mans vs. Contra Costa S. N. Co. (4
Cal. 71), the point was directly involved,
and the court, among other things, say:
*“The defendants excepted to these in-
structions, and contend that the case is
within the reason of the rule that an em-
ployer is not responsible to his employe
for injuries resulting from the negligence,
carelessless or unskillfulness of a fellow
employe engaged in the same general

business. The rule itself cannot be ques-
tioned. It has been settled by a uniform

series of both English and American de-
cisions. The question comes upen the
application of the principle to the present
case.”” (In that case it was held that
plaintiff, who was an express agent, was
a passenger, and not an employe of de-
fendant.) In Hogan vs. Central P. R. R.
Co. (49 Cal. 128), the court say: “In Yeo-
mans vs. Contra Costa S. N. Co. we an-
nounced the rule of law on this subject,
and referred to many of the author-
ities by which it is sustained. The cases
are very numerous, many of them being
cited by defendant, and they are to the
eifect that the master is not liable for in-
juries suffered by a servant through the
negligence of a fellow servant, unless the
master was negligent in the selection of
the servant, in fault. The early cases in

yiseonsin, Indiana and Ohio, relied on
by plaintiff as sustaining his view of the
law, have since been overruled or disap-
proved.” Oiher cases to the same point
are Collier vs. Steinhart (51 Cal. 116,
McLean vs. Blue Tent G. M. Co. (51 Cal.
256), McDonald vs. Hazelhue (53 Cal. 35),
Brown vs. C.P. R. R. Co. (72 Cal. 523),
Fagundes vs. C, P. R. R. Co. (79 Cal. 97).

It is true, however, that there has been
some difference of opinion as to the
meaning of the phrase ‘‘fellow servants;”’
and a few of the cases haye recognized a

N P
TOrT) 18 e1t

+ No.13,395 |

A demurrer to the complaint |
| was sustained by

and, |

or direciion given by said conducior to |
ter or direction |

recklessness and breach of duty of said |
conductor, and the departure of said train |

{;erfm‘miug his duties as such brakeman;”’ |

It is entirely clear on the face of the |

o AT
distinetion growi}lg out * of different
grades of employment, There has also
been récognized in a few instances what
may be called the doetrine of ‘‘vice
principalship;” that is, where one gen-
eral employe is held to have been given
the entire and unlimited’ control and
management of the whole business of the
prineipal, so that he stands in all respects
m kis principal’s place, and all his negli-
gent acts aro deemed to be the direct acts
of the principal. ~And upon these as-
serted principles we understand appel-
lant to mainly rest this case. It is con-
| tended that as the conductor was superior
| in grade to the deceased brakeman, and
! had certain authority over him, and as
| the conductor, with respect to the run-
| ning of the train, was the viee principal,
therefore the general rule applicable to
{ fellow servants does not apply. In sup-
{ port of this position the ease of Chicago
{ and M, R. R. Co. vs. Ross (112 U. S. Ren.

}

od.
!

The Iacts of the last-named case are not
{ exactly like those in the case at bar, It
fmay be assamed, however, that the
'opinion of the majority of the court in
| that case is favorable to the appellants’
i contention. That seems to be the view
! taken by the four: dissenting Justices—

Bradley, Matthews, Gray, and Blatch-
| ford ; for, in expressing their dissent,
| tiey say : “We think that the conductor
{ of the railroad train-in this case was a fel-
i low servant of the railroad company with
the other employes on the train. We
think that to hold otherwise would be to
break down the long established rule
with regard to the exemntion from re-
sponsibility of employers for injuries to
! t}wir servants by the negligence of heir
| feliow servants.””  Bud it is to be observed
{ that the majority of the ecourt were not
i governed or restrained by any statutory
 provision. They were at entirve liberty to
\
|
i
|

considar the philosophy of the subject,
and to follow the direction of their own
| indgments as to what should be the rule.
[ The decision was not given in view of the
statunlory law of Catifornia  upon the
nt, or of any simibive law of any other

itions of the Xmployer,” it pro-
oilows: *“Section 1870. Anem-
1 is not bound to indemnifv his
[employe for losses suffered by the latier
| in consequence, of the ordinary risks of
| business in which he is employed, nor in
consequence  of the negligence of
another person employed by
saine employer @m the sane general
business, unless he has neglected to use
ordinary care in the selection of the
enlpable employe.” This séction of the
code not only re-states the rule first es-
tablished by judicial decision, as to in-
jury received throngh the negligence of a
fellow-servant, but it clears awayv to a
great extent the difliculties which may
have existed as to the meaning of *‘fel-
i low-servants.” It declares them to bhe
those employed *in the same general
business.” And if the employes on a
train of ears, including the engineer, the
conductor, the fireman, and the brake-
man, are not persons cm*»loyml in the
same business, it would be diffienlt to
imagine a set of men who could be con-
idered as so cmployed. They are on
thie same train; their duties all appertain
i to the ranning of that train; each }ims his
| own work to do, and the joint work of all
is necessary to the business; thoey are al-
{ most counstantly in close relations and
| personal contact with each other; they
{ have the fullest opportunities for know-
| ing each other’s qualifications as to care-
’ fulness and skill, and detecting any fail-
ure of duty; andto them applies peculiar-
ly the reasoning upon which the general
rule was originally founded.

This clause of the Code has received
judicial construction.  In MecLean vs.
Blue Point Gravel M. Co. (51 Cal. 253),
blaintiff was employed to work in a
1ydraulic mine. One Kegan was ‘“fore-
man of all work,” with ‘‘authority to
{ employ and discharge hands.” Through
the negligence of Kegan plaintiff was in-
jured by a blast. Judgment in the trial
court went for defendaut, and on appeal
”;)Iuintiﬂ‘s counsel conténded, as an ex-
‘ ception to the general rule, “that the em-
| ployer is liable for iujury to a subordi-
| nate servant by the negligence of # su-
1
|
‘
|
|

| S

{ perior.”” The court affirmed the judg-
{ ment, and in its opinion, after quoting
section 1970, said:  “The injury to the
| plaintiff was caused by'the negligence of
.kq-g:m, the foreman of defendant, who
{ was a fellow servant wiith the plaintiti—
| ‘another person employed by the same
| employer in the same general business,’
| that is the business of working the mine
| of defendant—Kegan being in the blast-
|ing, and plaintifi in the hydraulic de-

| partment of the ‘general business,” #* #
The law ot this State respecting this sub-
| jeet, as set forth in the Code referred to,
| recogmnizes no distinetion growing out of
| grades of employment’ of the respective
| employes; nor does it'give any effect

|to the ecircumstanca, that the fol-
low servant through whose negligence
the injury came was the suberior

of the plaintiff in the general service
in ‘which they were in ¢ommon engaged;
and the alleged distinction in this respect
insisted upon by the defendant’s counsel,
founded, as he eclaims, on the general
principles of law, and the adjudged cases
require no examination at our hands.
(Collier vs. Steinhart, ante, p. 116.)”” It is
clear that in deciding this case the court
determined that the code swept away the
distinctions which appear in some of the
‘‘adjudged cases,”” on the subject of fel-
low servants. Collier vs. Steinhart, re-
ferred to in the opinion (51 Cal. 116),
is still stronger to the point decided. Both
of these cases were approved in McDon-
ald vs. Hazeltine (53 Cal. 35), which was
also a case where an employe was , in-
jured through the carclessness of a fore-
man. These cases were again followed
and approved in Stevens vs. Doe (73 Cal.
26), where it was held that “the foreman
of‘a mine and a miner employed to work
under his directions are fellow servants;
and the owner of the mine is not liable
for injuries caused to the latter through
the negligence of the foreman, unless %xe
failed to use ordinary care in the selection
of the foreman.” The same doctrine was
announced in Brown vs. C. P. R. R. Co.
(72 Cal. 523), and Fagundes vs. C. P. R. R.
Go. (79 Cal. 97).

It is contended, however, that the
| principal may give an employe such au-
thority as will constitute him a *‘vice
principal;” that in that instance such em-
| ploye stands in the shoes of the prinecipal,
and the latter is liable for the employe’s
negligence by which another employe is
injured; and that in the case at bar the
conductor was such vice principal. The
authorities mainly relied on for this con-
tention are Beeson vs. Green Mountain
(57 Cal. 20); Brown vs, Sennett (68 Cal.
225); Sanborn  yvs. Madéra Flume Com-
pany (70 Cal. 261), and McCune vs, South-
ern Pacific Railroad Company (66 Cal.
302).

In the Beeson case the death of the de-
ceased was caused by a defective pipe in
a mine; and the only point decided was
that a prinecipal is liable for injury to an
employe caused by defective mgachinery.
The principle that it is the duty of an em-
ployer, himself, to provide safe materials
and structures, has never been disputed.
There is some language used in the
opinion which, perhaps, goes further—
for which reason, probably, three Justices
dissented. But the case decides nothing
more than as above stated.

In Sanborn vs. Madera Flume Com-
pany, the plaintiff was injured by defect-
ive machinery used in a saw-mill, and
the court decided, according to the well-
settled rule, that, ‘it is the duty of the
owner of a saw-mill to furnish suitable
and safe machinery for the use of his em-
ployes.”

Brown vs. Sennett, and McCune vs. S.
P. R. R. Co., seem to recognize to some
extent the doctrine of vice principalshi
{ In the former case it was held that ‘“‘the
| foreman of a gang of men to whom a
stevedore delegates the entire management
of the work of unloading a vessel, with
Jull direction to control and supervise it,
is not a fellow-servant with his subordi-
nate employes.”” The court says in its
opinion that the “defendants abdicated
the control and management of the en-
tire work to the foreman, and gave him
full diseretion to control and supervise
it.”’ Heemployed the men,and the court
holds that *‘the foreman was therefore in

the performance of the ‘job’ in place of
the master.” The case 'is decid by a
were majority of the coart; it makes no

allusion to the language of the code, and

is hard to reconcile with some former de-

cisions—particularly with Collier vs.-

Steinhart, above mentioned (51 Cal. 116),

and McLean vs. Blue Tent G. M. Co.
assuming the

£

supra. But case to be cor-

. Ay
- TR
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rectly decided, the facts were very differ-
ent from those in the case at bar.

In McCune vs. Cal. S, R. R. Co., a de-
partment decision, the defendant was en-
gaged in constructing a railroad. The
plaintiff was injured by the negligence of
one Fisher, who ‘‘was material agent and
train dispatcher for defendant, and had
charge of the moving of trains.”” The
negligence consisted in his carelessly
sending ount a special train which collided
with a handear on which plaintiff and
others were riding, and injured plaintiff,
*A ruale of the company declared that no
extra engine, either with or without
train, unless in eompany with a regular
train, would pass over any portion of the
road except on an order jrom the material
agent or train dispatcher.’ The court
say: ‘“‘He represented the defendant;
was a vice-principal; he employed and
discharged men, and directed the move-
ments of the trains. When he directed the
extra train to go up the road, the com-
pany directed it.”” Assuming this casenot
1o be in conflict with the numerous deci-
sions above noticed, itis clearthat it is not
autherity for appeéllant in the case at bar,
The material man and train dispatcher
scems to have had control of the entire
business of constructing the railroad.
He employed and discharged men, and
moved all the trains at his own will,
without any restraint. The defendant
seems to have ‘‘abdicated’” in favor of
this gencral agent. Butin the case at
bar the conductor was merely an ordi-
nary employe, who worked with other
employes on a train, each having
certain duties to perforin. He had
no power to ‘“direct the movenient
of trains.” He had no authority
to direct the movement of the particular
irain on which he was employed, except
in_accordance with the regulations and
sthedules and time-tables by whieh the
defendant directed the work to be done.
tte had no power to employ or discharge
men. It cannot be sail that when he
started the train before the schedule time
‘‘the company directed it.” He was not
then acting for the defendant, but against
its express orders. He did not therefore
come within the doctrine of vice-prinei-
palship—assmuning that there may be
cazos to which that doctrine would ap-
ply. DMoreover, it was said, and we

| think it was clearly intended to be de-

the |
{ & track-worker and a conductor were all

| testimony of witnesses were used u

|

|
{

|

{

|

{ eided in Brown vs. C. P. R. R. Co. (72

Cal. 523) that the brakeman and con-
ductor on a railroad train are fellow-
servants, and in Fagundes vs. C. P. R, R.
Co. (supra) it was held that a laborer,

fellow-servants,

Our conclusion is that, on the facts of this
case as presented in the complaint. the

| deceased and the conductor were persons

“employed by the same employer in the
same general business” within the mean-
ing of Section 1970 of the {ivil Code, and
that, therefore, the defendant is not liable
for the death of the one caused by the
negligence of the other. Judgment af-
firmed. MCFARLAND, J.
We concur:

D Havex, J.,

HARRISON, J.,

Parersoxn, J.,

SITARPSTEIN, J.

[Filed at San Francisco March 24, 1891.]

Appeal from Superior Court, San Fran-
cisco, Dapartment No. 1—Eugene R. Gar-
ber, Judge.

For appellant, E. D. Wheeler and Bar-
clay Henley.

For respondent, H. E. Highton, H. C.
McPFike and J. A. Cooper.

DEPARTMENT TWO.
WHITE, Appellant, 1
VS, No. 14,293.
WuirE, Respondent. )

This is an appeal from an order made
after final judgment, directing the appel-
lant to pay to the respondent the sum of
$7,500, for the purpose of paying certain of
her attorneys for professional services
rendered to her in the action.

The respondent moves to dismiss this
appeal upon the ground, among others
stated, ‘““The order appealed from was
made after final judgment, and no bill of
exceptions to the making of said order
was ever served, settled, allowed or

| filed.”

The transcript on appeal herein pur-
ports to show that certain affidavits and
DOT

;ho hearing of the motion, which resu{ted
in the order appealed from, but there is

| no bill of exceptions in the record. In

the case of Somers vs. Somers, (81 Cal.
603,) the members of this court were di-
vided as to the proper practice to be pur-
sued in authenticating the record on ap-
peal from this class of orders, but since
then the court has adopted Rule 32,
which we think should be deemed as set-
tling the practice, so far as relates to ap-
peals taken since it went into effect; and
this appeal having been taken since that
date, the rule is decisive of the question
arising on this motion. The ruleis as
follows:

*In all cases of appeal to this court from
orders of inferior courts the papers and
evidenco used or taken on the hearing of
the motion must be authenticated by in-
corporating the same in a bill of excep-
tions, except where another mode of
authorization is provided by law.””

Appellant suggests a diminution of the
record so as to have the transeript herein
properly certified by the eclerk of the
court below; but it is manifest that such
certificate conld not supply the place of a
bill of exceptions, whichis required by
the rule {'ust quoted.

Appeal dismissed; remittitur stayed for
thirty days. De HAVEN, J.

We concur:

McFARLAND, J.,
SHARPSTEIN, J.

Mrs. Shaw is said to have made §15,000
by her whistling the last season. Thou-
sands of women who want $15,000 have to
“whistle for it,” and then they don’t get
it.—Norristown Herald.

-

“WHAT it costs” must be carefully con-

sidered by the great majority of eople,
in buyx_nf: even necessities. ood’s
Sarsaparilla combines positive economy

with great medicinal power. It is the
only medicine of which can truly be said
‘100 Doses One Dollar.”’

Both the method and results when
Syrup of Figs is taken; it is pleasant
and refreshing to the taste, and acts
ntly yet promptly on the Kidneys,
iver and Bowels, cleanses the sys-
tem effectually, dispels colds, head-
aches and fevers and cures habitual
constipation. Syrup of Figs is the
only remedy of its kind ever pro-
duced, pleasing to the taste and ac-
ceptable to the stomach, prompt in
its action and truly beneficial in its
effects, prepared only from the most
healthy and agreeable substances, its
manu{l excellent qualities commend it
to and have made it the most
popular remedy known.
yrup of Figs is for sale in 50c
and $1 bottles by all leading drug-
gists. Any reliable ist who
may not have it on hand will pro-
cure it promptly for any cne who
wishes to try it. Do not accept any
substitute.

CALIFORNIA FI6 SYRUP CO.

8AN FRANCISCO, CAL,
s KY. YEW YORK, N.Y.

GChanged Daily Tor the Ved House.

OWING TO THE BAD FATTH OF MANY OF THE MERCHANTS
AGREEING SOMETIME AGO TO CLOSE THEIR BUSINESS AT 6
O’CLOCK P. M., AND HAVING BROKEN IN SOON AFTER, THERE-
FORE FROM THIS DATE OUR STORES WILL BE OPEN UNTIL 8

O’CLOCK FOR BUSINESS.

SPECIALS IN MILLINERY.

The most popular Shade Hat for this season is the Leghorn.

The astonish-

ingly low prices for these goeds place them within the reach of all.
Large wreaths of flowers are used for trimming, and also tips and

ribbon. We have special values

sevecsscsnns

in Untrimmed Leghorns at

...... v 80, 78 and 98 cents and ap
We have made a special price on our Ladies’ and Misses’ Broad-brim Milan

Braid Shade Hats, in black and colors, trimmed with long wreath
R SR bR R e e L

ceresssssenrene

Ladies’ Lace Toques, handsomely trimmed with flowers and ribbons..$3 30
Children’s Sailor School Hats.......c.ceveuvneniniiinininnnnnnnnn......18 cents

$1O--Men’s

Gur $10 Men's Suits, in medinm and

Suits--$10.

heavy weight, are the best we have ever

offered for (hal price, desivable pattorns, well made and perfect-fiting garments.

Men’s Gray All-wool Cheviot Sack Suits, sizes 35 to 42...................$10
Men’s Mixed Brown All-wool Sack Cheviot Suits, sizes 35 to 42...,......$10
Men’s Double and Twist Light Gray Cassimere Sack Suits...............$10
Men’s Dark Brown Hair-line Sack Suits...............cecevinirnnnenn.... $10
Men’s Extra-heavy Dark Gray All-wool Sack Suits........ccevvnennee.....$10
Men’s Steel-mixed Double and Twist Cassimere Sack Suits...............510
Men’s Dark Brown Check Cassimere Cutaway Frock Suits................$10

JRA VALEEN

Men’s Half-wool Dark Satinet Pants..

.......... srvesnes

MEN

Men’'s Geay Wook Cassimere PaBRIS .G .. iiie oovirioisnsivoces ioebs
Men’s Heavy All-wool Cheviot Pants.....cc.ccouveieennrnncnnrencionnen
Men’s Black Wool Cheviot Pants.......
Men’s Dark Fancy-striped Wool Cassimere Pants.....................
Men’s Dark Silk and Wool Cassimere Pants...

2 00
2 80
2 80
3 00
3 80

tessssencasrssrnessneneaes

Men’s Medium-weight Fancy-striped Worsted Pants....c...ceeveneeee. & QO
L] L

NEW IN STOCK TO-DAY.

Three Cases of Boys' Clothing of Superior Value.

300 Boys’ Fancy Check Cotton Cassimere Knee-pants Suits, ages 4

Wt . Sl ey i o $1 00
150 Boys’ Dark Brown Check Satinet Kuee-pants Suits................ 1 28
200 Boys’ Dark Mixed Knee-pants Suifs.................. AR RRREIEA T e O 5

175 Boys’ Dark Gray Check Moleskin Knee-pants Suits............... 2 00

C. H. GILMAN,
RED HOUSE. Sacramento, Cal.

TH]

Now in progress.

= GRAND OP.

Most successful of the season.

“NING

MILLINERY---IMPORTED STOCK.

Latest Designs and Novelties in Spring Goods.

The New York Milliner,

S. T. MI HOOVER, 025 J Street.

gmisceuaneoua.

Real Gstate, @Gtc,

ARARE OPPORTUNITY

‘Good Agricultural Land for $10
to $20 per Acre.

The Pacific Improvement Company has re-
cently purchased twelve thousand acres of
land in the heart of Tehama County, for the
purpose of promoting subdivision and settle-
ment. This land embraces lands from first-
class Sacramento Valley agricultural land, to
land of fair average quality, and is offered at
from $10 to §20 per acre, in subdivisions of
40, 80, 120, 160 and 320 acres.

The terms upon which these lands are offered
are especially attractive. They will be sold in
subdivisions, as above indicated, by the- pay-
ment of interest only for three years, at which
time the purchaser can begin the payment ot
principal by paying the first of five equal an-
nual installments. Thus no partof the prin-
cipal is to be paid for three years, and then
the purchaser is to have five years in which to
pay five equal annual installments, with in-
terest at the rate of 7 per cent. per annum,
making payments extending over a period of
eight years. Intending purchasers are as-
sured that this is an opportunity to purchase
land of fair average quality at $10 per acre,
and good agricultural land at $20 an acre,
with other grades of land at prices to corre-
spond between these figures,

The assertion is frequently made that good
lands, suitabie for general farming, and espe-
clally adapted for fruit-growing, cannot be
had in California for less than from $60 to
$100 an acre. An examination of the land
subjeet of this advertisement will prove to
home-seekers that this is an opportunity for
the purchase of good agricultural land at $20
an acre, and for qualities grading down to fair
agricultural land at $10 an acre, on terms of
payment which should malke the disposition
of these lands to actual settlers a result easy
of accomplishment.

The primary object of the purchase of this
body of land was the breaking up of a large
holding for the purpose of promoting its set-
tlement in smaller quantities and its devotion
to diligent husbandry.

For further particulars call upon, or address,

WM. H. MILLS,
Land Agent of the C. P. R. R., Fourth and
Townsend sts., San Francisco, Cal. fel4-2m

H.S.CROCKER &CO0.

208 and 210 J Street,

The Leading Stationers, Printers
~and Lithographers.

Agents for Caligraph Type
Writer and Supplies.

4

MANUFACTURERS _OF, BLANK BOOKS.

CAUTION AGAINST FRAUD.
IN T Kgm OF THE ESTATE OF
THO ; RIGAN, 1, now
mdtng in the Probate no final acecount
ever been made nor no final settle tas

yet. ’ MARGRET HARRIG
and Adminls

tragrix.

PROPOSAILS

=——FOR— :

Purchase of Bond

Bast Riverside lrrigation Distriet.

EALED PROPUSALS FOR THE PUR-

chase of the bonds of East Riverside Irri-
gation District, to the amount of one hundred
and fifty thousand (8150,000), will be
received by the Board of Directors of said dis-
trict, at their office In East Riverside, San
Bernardino County, State of California, till 1
o’clock p. M. of the 22d day of APRIL, 1891,
at which time and place said board will open
the proposals and award the purchase to the
highest responsible bidder.

Said bonds are a portion of a series of bonds
amounting in the regate to two hundred
and fifty thousan ($250,000), issued
by authority of and pursuant to the provisions
of an Act of the Legisiature of the State of
California, entitled “An Act to provide for the
organization and government of irrigation
districts, and to provide for the acquisition of
water and other property, and for the distri-
bution of water thereby for irrigation pur-
poses,” approved March 7, 1887, and also by
authority of and in accordance with the vote
of the qualified electors of sald irrigation dis-
trict, at a special eclection held ember
24, 1890. <

Said bonds bear interest from the 1st day ot
January, 18 91, at the rate of six (6) per cent,
per annum, payable on the 1st day of January
and July in each year.

The principal of each ot said bonds is pay-
able as foilows, to wit: At the expiration of
eleven ?'em’s, five per cent. thereof; at the
expiration of twelve years, six per cent.; at
the expiration of thirteen years, seven per
cent.; at the expiration of fourteen years,
eight per cent.; at the expiration of tifteen
vears, nine per ceni.; at the expiration of
sixteen years, ten per cent.; ai the expiration
of seventeen years, eleven per cent.; at the
expiration of eighteen years, thirteen per cent.;
at the expiration of nineteen years, fiftcen ;‘)er
cent.; at the expiration of twenty ycars, six-
teen per cent. Coupons for the several pay-
ments of principal and interest are attached
to each bond. :

None of said bonds will be sold for less than
ninety (90) per cent. of the face value thereof.

Suig board reserves the right to reject any
or all bids.

All bids should be addressed to EastRiver-
side Irrigation District, San Bernardino
County, Callfornia, and marked “Proposals
for Purchase of Bonds.”

By order of the Board of Directors of East
Riverside Irrigation Distriet.

East Riverside, San Bernardino County,
California, March 17, 1891,

HENRY W. ROBINSON, President-

J. A. VAN ARSDALE, Secretary. mr26-20t

FRIEND & TERRY
Lumber Company.

LIAIN YARD AND OFFICE 1310 SEC-
ond street. Branch Yard, corner Twellth
and J streets.

LAWK :-: MOWERS :-: REPAIRED.

3 Fourteen years experience.
Saw Filing and General Repairing,
H

C. CLINC 824 K Street, .
. 7 "Opposite Hale Bros. Store. mroo-tf




