
[Filed at Sacramento, March 19, 1891.]
Apneal from the Superior Court of Tu-

lare County— Wm. W. Cross, Judge.
For appellants, O. L. Abbott.
For respondent, N. O. Bradley and G.

E. Lawrence.
INBANK.

In the Matter op D. L.)
WuionT kt ai,., j-No. 13,806

Insolvents. J
The onlyquestions presented by this ap-

peal are as to the sufficiency of the peti-
tion and the verilicaticu. They are as
follows :

"In the Superior Court of the County
of Tulare, State of California. In the
matter of D.L.Wright and W. B. Wright,
co-partners, doing business under the
firm name of D.L. and W. B. Wright, in-
solvent debtors.

"To the honorable, the Superior Court
of the County of Tulare, State of Califor-
nia:

"The petition of D. S. Cohn and S.
Cohn, doing business nnder the firm
iuur.e of Conn <V Co., Frederick Kern,
Matthew McGovern, Frank T. Elam and
George Wright, respectfully shows: That
petitioners are each residents of the State
of California, and that D. L. Wright and
W. B.Wright, co-partners doing business
under the firm name of D. L. 4b W. B.
Wright, above named, are residents of
the County of Tulare, State aforesaid, and
are indebted to your petitioners as fol-
lows: To said firmof Cohn A Co. in the
sum of $1,241 85, on a promissory note exe-
cuted and delivered by said firmof D. L.
nnd W. B. Wright to said firm of Cohn &
Co., of date October 28, 1889, for the prin-
cipal sum of §1,375, bearing interest at tho
rate of 10 per cent, per annum, no part of
"which has been paid, save and except the
sum of £152 15, leaving now due on said
note the sum of #1,241 85, to Frederick
Kern in the sum of$60 75 forgoods, wares
and merchandize sold and delivered to
said insolvents withinthe last two years;
to Matthew McGovern in the sum of
§>8 50, for care ofteam and liverybill,fur-
nished within two years last past; to
Frank T. Elam in the sum of #7 85, for
blacksmithing and lumber, furnished
\u25a0within two years last past; George Wright
in the sum of§6, for brick and mortar,
furnished within two years last past— in
all $1,324 (.i5; and each and all of said sums
are now due, and the same or no part
thereof has been paid, and neither of said
petitioners has become a creditor of said
linn of I>. L.A W. B. Wright by assign-
ment within thirty days prior to the filing
of this petition; that said D. L.&W. B.
Wright, copartners as aforesaid, were on
the 7th day of December, 1889, insolvent;
that said firm of D. L.<fc W. B. Wright
did, on orabout the 7th day of December,
1889, transfer and convey to one E. E.
biddings and John Nance their certain
livery stable and outfit, and their stock
belonging to said livery stable, and other
property, situate in the town of Dinuba,
and in Tulare County, with intent to de-
lay, defraud and hinder their creditors,
and your petitioners herein, from collect-
ing their just claims against said firm;
that said firm of D. L. A W. B. Wright
have transferred and conveyed all their
property within thirty days fast past, and
now have no property, as yourpetitioners
are informed and believe, subject to at-
tachment.

"Wherefore your petitioners pray that
the said court issue its order to said I).L.
<fc W. B. Wright, co-partners doing busi-ness under the firmname of D. L. & W.
B. Wright to show cause at a time and a
place fixed by the court, why they should
not be adjudged insolvent debtors, and
the surrender of their estate be made for
the benefit of their creditors in manner
required of insolvent debtors.

his
Matthew x McGovern.

mark,
Frederick Kern,
B.8. Cohn &S. Conx,

Co-partners as Cohn <fe Co..
Frank T. Hi,am,
GteOBOK WiiiiillT."

Witness to signature of Matthew Me-Govern, N.O. Bradley.
"State of California, \

County of Tulare. J ss#

"D.S. Cohn, Matthew McGovern and
Frederick Kern being each severally and
duly sworn, says: That he has heard read
the foregoing petition and knows tho
contents thereof; and that the same is
true of his own knowledge, except as to
those matters therein stated on informa-
tion and belief, and as to those matters
that he believes itto be true, and said D.
S. Colin, above named, further says thatlieis now and wasal all times herein men-
tioned a member of the firmof Cohn <fc
Co. above named.

inpoint of time. She voluntarily went
into a dangerous place where she had no
right to be, and the brakemen very fool-
ishly allowed her to do so. The fatal
mistake after this was innot thinking of
the ftict that the box-cars were wider
than the flat-cars; and this was evi- i
dently shared by nil the parties. The

'
plaintiff probably was correct in the
opinion which she expressed to Mrs.
Shively shortly after the accident. "She
said it was some of her foolishness

—
it

was her own fault. Iasked her, What
in the world did you go inthere for? She
said some of her own foolishness."
Ithink the judgment and order ap-

pealed from should be reversed and the
cause remanded for a new trial.

Van Ci^ief, C.
We concur:
Belcher, C,
Footk, C,

THE COURT.
[Beatty, C. J., dissenting.]

For the reasons given inthe foregoing
opinion, the judgment and order appealed '
from are reversed, and the cause re- j
manded fora new trial.

[Filed March 21st.]
Habeas corpus.
Police Court, San Francisco.
For petitioner. Benj. B. Huskell.
For people, District Attorney Wm. S.

Barnes.
IN BANK.

Er paute Estrado.— No. 20,819.
The petitioner is held in the. enstody of

the Chief ofPolice of the City and County I
Iof San Francisco, under a commitment |
|which recites an order of the Police
j.Judge holding her to answer "onacharge
jof felony, to-wil: enticing a minor away
for the purpose of prostitution, commit-
ted as follows: Saul Cora Estrado did, in
the City and County ofSan Francisco, on
the 25th day of February iflßl. willfully,
unlawfully and feloniously, take away a
certain female under the age of eighteen
years"

—
naming her— "of the age of sev-

enteen years, fromher father, for tho pur-
pose of prostitution."
Itis claimed that the imprisonment of

the petitioner is unlawful for two reas-
ons :

First—Because the order recited in tlio
commitment does not show that tin-
father of the girl from whom she wits
taken had the legal cure of her person;
and.

/Second
—

Because the evidence adduce I
at the examination does not show any
reasonable or probable cause for {raiding
that the petitioner is guilty of the offense
charged.

The firstground is not alleged in the
petition upon which the writ Was issued
but is taken by way of objection lo the
return, and rests upon counsel* con-
struction ofSection 2«7 of the Penal Code,
which reads as follows:

"Section 267. Every person who takes
away any female under tho age of
eighteen years from her lather, mother,
guardian, orother person haying the legal
charge of her person, without their con-
sent, for the purpose of prostitution, is
punishable by imprisonment in the State
prison not exceeding five years and a

j linonot exceeding one thousand dollars.''
According to the construction of this

j section contended for, itis not sufficient
to allege and prove that a girlhas been
taken away from her father, mother or
guardian; itmust also be alleged that the
father, mother or guardian had the legal
charge of her person.

Buta father, mother or guardian neces-
sarily has the legal charge of the person
of a minor child or ward, and the true
construction of the statute only requires

Iaverment and proof of legal custody
Iwhen the child is taken from some other
j person.

Moreover, a defect in the commitment
indescribing the ofien.se is immaterial if
it is sufficiently described in the order
indorsed on the depositions, (ex parte
Keil,85Cat 30iJ, and cases cited), and itis
not alleged in this case, either in the pe-
titionor by wayof traverse tothe return,
that a suth'cient order was not so indorsed.

Th-* second ground relied on is, if pos-sible, more barren of merit than the first.
We note in passing, that tho petition, so

far as this ground is concerned, was
wholly insufficient to call for the issu-
ance of the writunder the decision inEx
parte Walpolo (fel Cal. 584). But the writ
was issued, and on the return enough of
the depositions was read to siiow that tho

Ipetitioner induced a girl of seventeen
years to go to a house ofprostitution for
the ostensible purpose of domestic
service. She did not disclose to the girl,
or her father, what the character of the
place was. Itis contended that this does
not show that the purpose of taking the
girlto the house was to make her a pros-
titute. But clearly, such evidence would
sustain a verdict against the petitioner.
jitis not to be supposed that a procuress
will furnish direct and positive proof of
her guilt by openly proposing a life of
shame to a girlthat she is seeking to lead
astray; on the contrary, every motive of
policy willconspire to induce her to pur-
sue a course of indirection in carrying
out her design, and she is to be judged

; not by What she says so much a.s by what
she does. (People vs. Marshall, *59 Cal.

Ifa person is to be presumed to intend
Ithe natural consequences of his acts, it is
certainly fair to presume that when a
woman takes a young girl, without the

i knowledge or consent of her parents, and
puts her to work as a domestic servant in
a house of prostitution, she intends to
lead her to take up that sort of life; for, it
is very certain, that amidst such sur-
roundings she cannot long preserve either
reputation or modesty.

And a court should" look with extreme
suspicion upon such an excuse as the pe-
titioiier offers for her conduct. To treat
itwith any favor would make the nefari-
ous trafficof which she is accused easy
and safe— when it ought to bo made diffi-
cultana dangerous. An example which
would enforce the lesson that domestic
servants for.such places are to be sought
outside of the ranKs of immature girls
would bo extremely salutary.

The prisoner is remanded.
Bkatty, C. J.

We concur:
QjLROUTTK, J.,
DkHavkn, J.,
M< Fakj.axd, J.,
Shakpstein, J.,
IIVKKISON, J.

these words as actually used by the wit-
ness.

And ifin other portions of the wit-
ness' testimony he made statements
contradictory to those just quoted, or
which more fullycoincide with the views
of his testimony as expressed by the
Court in his charge to the jury, then itis
pre-eminently the duty ofthe lory to say
from all his statements what is the sub-
stance of his testimony, as to what did
occur at the moment "when these two
parties met.

At the conclusion of this instruction to
tho jury the Court used this language:
"Other witnesses corroborate in whole or
In part that portion of the prosecutor's
statement of the transaction alter tho con-
flict had commenced."
Itappears tLie parties came to blows,

were separated, and then the shooting
followed. Tliis is the very moment of
time ut which the crime was committed,
ifcommitted at all. and for the Court to
tell the jury that the testimony of the
witness Potter as to those important mat-
ters is corroborated by other witnesses
sorely prejudiced the rights of the de-
fendant to iiis great disadvantage, and
violated that constitutional prohibition
that juries must not be charged as to
matters of fact.
Ijimii an examination of tho other

points relied upon by apoellant, we findno error.
Por the foregoing reasons lot the judg-

ment be reversed, and the causo re-
manded for a new trial.

Garoutte, J.
We concur:

Harrison, J.,
1'ATKIISOX,J.

[Filed inSan Francisco, March 24, 1891.]
Mandamus.
For petitioners, J. H. Magoffey.
For respondents, C. W. Thomas.

IN BANK.
A. C. RUQOLES ET AL., ]

Petitioners,

Board of Trustees of the fNo" 14>39G-
City ok Woodland,

Respondents. J
Mandamus to compel the respondents

to call and provide for the holding of an
election of city officers.

Prior to May 6, 1890, the city of Wood-
land, in Yolo County, Avas a municipal
corporation under a special charter. On
that date it proposition to reorganize as a
city ofthe fifth class, under the general
incorporation Act, approved March 13,
1883, was (Inly submitted to tho electors
of said city and approved by a majority
vote.

Thereafter, on June 16, 1890, at a special
election held inobedience to the provis-
ions of Section 4 of said Act, the respond-
ents and other city officers enumerated
in Section 7">l, /. <•., the officers of a city
Of the firth class, were duly elected and
have ever since been acting as such.

The petitioners, who are citizens, tax-
payers and electors of said city, have de-
manded that the respondents call a general
city election to be held on the second
Monday of April, 1891, for the choice of
successors to themselves and the othor
officers enumerated inSection 751; but the
respondents on March 9, 1891, by formal
resolution entered apon their minutes,
refusod to call such election, whereupon
this proceeding was commenced.
Itis proper to say that this refusal of the

respondents to call an election for the
choice oftheir successors does not appear
to have been inspired byany wish to pro-
long their own tenure of officebeyond the
term fixed by law, but only by the desire
to secure an authoritative construction of
two apDarently conflicting provisions of
the statute in order that the city may
proceed regularly and lawfully under its
new charter.

By Section 4 of the Act referred to itis
provided that the officers chosen at the
special election, to bo held within six
weeks after the vote infavor ofreorganiza-
tionis declared, shall hold their respective
offices "onlyuntil the next general muni-
cipal election to be held in such city and
county, city or town, and until their suc-
cessors are elected and qualified."

By Section 752 of said Act itis provided
that all the elective officers ot cities of
the fifthclass shall be chosen at a general
municipal election to be held therein on
the second Monday in Aprilin each odd-
numbered year. The Marshal, Assessor,
etc., are to hold their offices for two years
from and after the Monday followingthe
day of their election, and the members of
the Board of Trustees are to hold for four
years from and after the same date, and
until their successors are elected and
qualified.

So far all the provisions of the statute
are perfectly consistent and unqualifiedly
support the contention of petitioners
that an election must be held on the sec-
ond Monday of Aprilof this year.

But Section 752 contains aproviso that
the first Board of Trustees "elected under
the provisions of this Act shall at their
first meeting so classify themselves by
lot as that three of their number shall go
out ofoffice at the expiration of two years
and two at the expiration of four years."
Itcannot be denied that the respond-

ents are embraced by the terms of this
mroviso, for unquestionably they are the
first Board of Trustees elected under the
provisions of this Act. Butifthe proviso
isconstrued literally it is directly incon-
flict withthe provision of Section 4, that
the Trustees elected at the first (the special)
election are to hold only tillthe next gen-
eral municipal election, and until their
successors are elected and qualified.

To reconcile this conflict, and to render
the various provisions of the Act sensible
and coherent, it is necessary in place of
the words "this Act" in the proviso, to
read thin section or thin chapter. And this
accords withthe evident intention of the
Legislature, which was that all the elect-
ive onieers of the city should be chosen
at thq same time, and mitor upon their re-
spective offices at the same time. As to
all other officers except members of the
Boards of Trustees, Education, etc., there
is no doubt that they must be elected on
the second Monday of Aprilof the odd
numbered years, and hold their respect-
ive offices for two years from the follow-
ing Monday. We think it clear that the
Trustees (except those drawing the short
term after the first general election, and
those elected provisionally at the special
election) are to hold four years from the
same date.

his
Matthew x McGovern,

mark
Frederick Kern,
1). 8. Cohn."

Witness to signature of Matthew Mc-
Govern. N. O. Bradley.

The objection to the petition is that it
does not show that the creditors were
creditors of the partnership, rather than
of D. L.and \\.B. Wright, as Individ-
uals. The allegation is that D. L. and
W. B. Wright, doing business as part-
ners under the firm name of 1). L. and
W. B. Wright, are indebted, etc.—and
Jiot that the firm of D. L.and W B
Wright are indebted, etc. Ithink this
averment can only be understood as
changing that the indebtedness arose inthe business of the co-partnership.

There is no provision in tho Insolvent
Act for adjudging two or more persons
insolvent and providing for a joint as-signment except Section 35, which au-
thorizes such proceedings in favor of or
against partners, in reference to partner-
ship debts and \u25a0aseta Insuch ease the
proceeding is properly foror against them
individually as partners. This must be
bo, for the separate estate of each mem-
ber of tho firm also passes to the as-
signee. And such was the practice inbankruptcy in the Federal courts. Part-
nership debts are, after all, only joint ob-ligatious. and the linn cannot be insolv-
ent unless the individual members are
bo. It is doubtless necessary to show
•what the partnership debts are, for vari-
ous questions are likely to arise between
individual and linn creditors inmarshal-ing of the assets and paying debts. Tho
form adopted here in the averment of thepartnership Indebtedness is quite similar
to that which has always been employed
in pleading partnership indebtedness
and Ithink is sufficient.

The objection to the verification is thAt
itis in the usual form lor the verificationof a pleading, which includes matters
stated on Information and belief.There are no iiuitters in tho petition
Stated to be on information and belief,
and the statute does not prescribe the
form of the verification. Where differ-ent creditors, however, having severaldebts, ar<- required to join in a verifica-tion, some ot the matters must neces-
sarily bo stated upon the information and
belief of each of the affiants.

1 think the petition and verificationsufficient, and the judgment and orders
appealed from should be affirmed.__

r Temple, C.
>\ c concur:

Van Clief, C,
Foote, C.

THE COrRT.

From these views it followsthat a per-
emptory writ should issue as prayed.

So ordered. Beatty, C. J.
We concur:

DkHavrx,J.,
McFakland. J.t
P vti;i;.son, J.,
SIIARPSTKIN, J.,
Garot:tte, J.,
Harrison, J.

[Filed March 25, 1891.]
Appeal irom Superior Court of Stanis-

laus County
—

William O. Minor, Judgo.
For appellant, E. G. Knapp, T. Z.

Blakeman and Wright &Hazen.
For respondents," Turner <fe Maddux

andJ. H.Bucld.
INBANK.

Mori/rox vs. Kxapp-No. 12,212.
InMoulton vs. Knapp, 85 Cal. 385 (this

cause), an injunction had been granted on
a verified complaint alone. Itwas held
that plaintiff's remedy, ifany they had,
was by motion to set aside the execution,
and to stay all process until the expira-
tion of the year; that plaintiffs were not
entitled to an injunction. That decision
is the law oftho case, and is conclusive of
the question involved inthis appeal. Tho
judgment appealed from is based upon
the complaint on which the preliminary
injunction referred to Avas granted, and
decrees to plaintiffs the relief therein
prayed for.

Judgment reversed. Patersox, J.
Wo concur:

McFaklaxd, J.,
Dkllavkn, J.,
<i\Rorrri;, J.,
Harrison, J.,
Shakpstjeix, J.

[Filed inSacramento, March 25, 1801.]
Appeal from Superior Court of Colusa

County— fc. A.Bridgford, Judge.
For appellant, B. F. Howard and S. C.

Tompkms.
For respondent, H. M. Albery and W.

G. Dyas.
INBANK.

Minnie Spect, Respondent, )
vs. \ No. 14,075.

Lou G. Spect, Appellant. J
The defendant in her answer to a com-

plaint in ejectment, which was in the
ordinary form, denied all its allegations,
and, "for a separate and equitable de-

For the reasons given jn tho foregoing
opinion, tho judgment and orders ap-
pealed from are alarmed.

[Filed at Sacramento, March 20, 1891.]
Appeal from th<- Superior Court of

Tulare County— -Win. W. Cross. Judge.
Tor appellant, K. L. Craig and HoraceHawea,
For respondent, Justin Jacobs and W.

A.(irav.
IXBANK.

ESREY, )
•

Respondent,
e.p. R.\r.Y.,, lso - 13'!114

-
Appellant.

This was an action for damages for per-
aonal injuries. Tho plaintiff had a ver-
dict and judgment for §\Qmt, and the de-
fendant appeals from the judgment andan order denying its motion for a newtrial.

The followingare the material facts:
The accident occurred at Leemore, a

small town between Tulare and Huron
in the afternoon of February 13, 188i). The
plaintiff had gone to the 'depot with afriend, one .Miss Furnish, to bid
good-bye to an acquaintance, one
Mrs. Shively, who took the
freight train which passed Leemore

!
Eager and mortgagee, as wellas the remedies for the enforce-
ment and protection of those righto, areorequitable origin, and are to be deter-
mined by tiu> principles of equity,
whether the right be assorted or therem-e.i> sought in an action at law or la
equity. These principles when once es-
tablished become the guidance ofeourta
ot law as well as ofequity, even Inthose
countries whero the tribunals of law andequityare distinct, it was said by Lord
Ke.icsuiue: • n.(> distinction between
stud law and equity is never in anycountry a permanent distinction. Lawand equity are in continual progression,and the former is constantly gainingground upon the latter, a great nart ofwhat is now strict law was formerly con-
sidered as equity* and the equitablede-
cisions ot tins age willunavoidably boranked under the strict law ofthe next

"
Section 807, C. 0. i.. declares: "There isin this Stato but one form of civilactions
tor the enforcement or protection of pri-
vate n-hts and the redress or prevention
ol private wrongs." While all distinc-tions in the form of actions are abolishedyet the principles upon which the rights
ol parties are to be detertni
main to guide the judgment of tho
court. Courts look to the bud-

Dtial rights of the parties Tor the pur-
pose ofdetermining the remedy to which

!are entitled, irrespective of the formo: the complaint under which the remedy
Is sought. Whenever a mortgagor seeks
a remedy against his mortgagee, whichappears !<> the court to be inequitable,
whether it he to cancel the mortgage as ;i
cloud upon his title (Booth vs. Hoakins,
75 Cal. 271) or toenjoin a sale under the
pow.-r given by him in the security

!(Grant vs. Burr, 54 CaL 298), or to recover
trom the mortgagee the possession of tin*
mortgaged premises, the court willdeny
Ihim the relief he seeks, except upon the
j condition that he shall do that which is

consonant with equity.
Inaccordance with these principles ittea settled rule that a mortgagor cannotmaintain ejectment against his mortgagi ountil the debt is paid. (Phyffevs. Rifey

15 Wend. 248; Hubbell vs. Moulson,s3 S\Y. 22f>; Fee vs. Bwingley,6Mont 506:
Roberta vs.Sutherlin, 4 Or. 220; Cookevs. Cooper, 18 Or.142; Frink vs. Leßoy
40 Cal. .514; Tallman ye.Ely,6 Wis "ll-Krinkman vs. Jones. IIWis. 512; Sahlervs. Signer, 14 Barb.614; Madison Aye
Church vs. Oliver St. church, 7.; V V 82*]>en vs. Wright, 7 N. J. L. 17.">: Wells ia!
Van Dyke, 108 Pa. St. 835: Duke vs. Reed,
64 Tex. 70.1; .Jones on Mortgages, Sec,
71 ~>. i

The debt Is not satisfied or paid by
mere lapse oftime. The statute of limi-
tations Is a bar to the remedy only,and
does not extinguish, or even Impair, the
obligation <>f the debtor. It toavailableinjudicial proceedings only as a defense.
and can never be asserted as a caa f
action inhis behalf, orforconferring upon
him a right of action. I;is to be i:st«i as
a shield and not as s SWOTd. "It has
never been held thai the expiration oftbo
statutory time for bringing an action to
recover a debt, or to enforce any personal
Obligation operated either as an ex-
tinguishment or payment Such a result
cannot be derived from the language of
our statute, the reason or policy of thelaw, or the decisions ofcourts in this Stateor elsewhere." (Grant \s. Burr, 54 Cal.
301.) The mortgagee alter the mortgage
debt has been barred by the statute oflimitations, cannot .by any affirmative.proceedings on his par! invoke the ai«rofthe court for the collection of the'lc'.it;
but, ifthe mortgagor lias placed him la
the possession of the land mortgaged, ho
does not lose the right thus conferred
upon him, and can resist any action by
the mortgagor to deprive him of this se-
curity. In Frink vs. Le Roy (49 Cal.
314) a decree of foreclosure and sale of the
mortgaged premises was entered in 1859.
Thereupon Le Hoy, one of the mortga-
gees, took possession of tho premises
under anagreement between the parties
that ho miglit do so, and apply the
rents to tin- satisfaction of the judgment.
In 1870 Prink, who hail succeeded to
the interest of the mortgagor in tbo
premises, brought an action in ejectment
against Le Boy for their recovery. Lo
Roy in his answer by way of equitable
defense set up tho mortgage, the judg-
ment forclosl&g the same, and the agree-
ment under wLie.li he hud taken posses-
sion. To tills defense the plaintiff
pleaded tho statute of limitations. Upon
an appeal from a judgment infavor of
the plaintiff,the Supreme Court held that
the statute of limitatioushad noapplica-tion, and that Le Roy's right to remain
in possession under the agreement was
not affected by it, saying that: "The
equity of Le Roy to be maintained In
possession until satisfaction of the debt,
is not lost from the fact that for upwards
Often years be has been in the actual
possession of that of which he is now
sought to be deprived." In Hubbell vs.
Moulson (53N. Y.225), it was held that
the mortgagor could not maintain an
action inejectment against the mortgagee
for tho mortgaged premises, oven though
he could prove at the trial that the mort-
gagee had received from the lands sulli-
cient rents and profits to satisfy the <lei>t;
that such receipt did not ipso facto satisfy
the mortgage and discharge itslien,but
was in the nature of an equitable set-off
to the amount due upon the mortgage
debt, and that until after a judicial de-
termination had been had upon an ac-
counting in equity, and the application
of these receipts decreed by the court in
satisfaction of the debt, the mortgage was
not satisfied.

Section JJ4C, C. C. P., provides that "an
action to redeem a mortgage of real prop-
erty, withor without an account of rents
and profits, may be brought by the
mortgagor, or thoso claiming under
him, against the mortgagee in posses-
sion or thoso claiming under him,
unless ho or they havo continuously
maintained an adverse possession of the
mortgaged premises forfive years after
breach of somo condition of tho mort-
gage." Ifthe mortgagor could maintain
ejectment against his mortgagee, alter the
debt for which the mortgage was given
had become barred by thestatute oflimit-
ations, he would have no need to bring
an action to redeem the mortgage; and if
the mortgagee had maintained an adverse
possession of the mortgaged premises for
live years after the breach of some condi-
tion oftho mortgage, such adverse posses-
sion would he a complete defense tothej
action of ejectment. Mere lapse of time
does not constitute adverse possession,
but, if the mortgagor could maintain
ejectment as soon as the right of action
upon the debt were barred by the statute
of limitations, tho provisions* of this sec-
tion would bo meaningless.
It follows from a consideration of tho

principles which we havo herein stated,
that the equitable defense alleged by tho
defendant was. if sustained by proofs,
sufficient to defeat the plaintiff's right of
recovery; and that tho failure of tho
court to make findings upon tho issues so
presented was error, for which the judgi
ment must be reversed; and it is so or*
dered, Harrison, J.

We concur:
•M.Faiu.axd, J.,
Sharpstkxn, J.,
Patsbson, J.,
Dkllavkx..7.,
(Jakotttte, J.,
Hi:att v, C. J.

[Filedat San Francisco, March 25, 1891.1
Appeal from the Superior Court of

Contra Costa County
—

Jos. P. Jones,
Judge.

For appellant, Philip Teare.
For respondents, illiam and George

Leviston.
DEPARTMENT TWO.

Hall,et al., Respondents, )
vs. VNo.13,034.

Wallace, Appellant. j
This is an appeal from a judgment and

order denying defendant's motion for a
new trial in an action of unlawful de-
tainer.

The plaintiffs allege that on or about
the Ist day inMay, 1886, they by a verbal
agreement and lease leased and demised
to the defendant certain premises now in
his possession, to have and to hold at the
willof the plaintiffs. That plaintiffs on

ithe 7th day of January, 1888, terminated
said leaso by giving defendant a notice in.
writingto remove from the said premises
withina period of one month from said
date, and on the liSth day of March. 1888,
three days' notice in writing was given
by plaintiffs to defendant requiring and

!demanding of him possession of said
premises; but defendant neglected uncj
refused for the space of three days afte<
said demand was served on him, andevei
sineo has neglected and refused to sur*
render possession of said premises*

[Filedat San Francisco, March 24, 1891.]
Appeal from the Superior Court of

Santa Clara County
—

Francis E. Spencer,
Judge.

For appellant, Morehouse &Tuttle.
lor respondents, <i. A.Johnson, D. W.

Harrington and S. G. Tonipkius.
DEPARTMENT ONE.

The Pbopee of the Statk
of California,

vs
Respondent, fcfJ||R

Hanpord L. Gordon-,
Appellant. J

This is an action charging the defend-
ant with an assault with a deadly weapon
upon the person of one Charles ft.Potter,
with intent to kill and murder said
Potter. The defendant was comictedof
an assault with a deadly weapon, and
finedSV>oo, and in default ofthe payment
thereof itwas ordered that he be impris-
oned in the County Jail of Santa Clara< oiinty at the rate ofone day foreach $4 of
said fine, and not exceeding in the aggre*
gate (ii) days. This appeal is from the
judgment and the order denying defend-
ant's motion for a new trial.

Among the grounds relied upon by de-
fendant's counsel to support this appeal,
it is claimed the court misdirected the
jury as to the law of the case.

The court gave the jury the following
instructions :

"1 pon a trial toran assault to commit
murder, the assault ami the Intent being
proved, the buidea of proving circum-
stances of mitigation, justification orex-
case therefor, devolves upon the accused,
unless the proof upon the part of the
prosecution tends to show that the crime
committed onlyamounted to an assault
with a deadly weapon, withintent to in-
llictupon the person of tho prosecuting
witness agroat bodily injury, or of a sim-
ple assault, or that the defendant was jus-
tifiedor excused."

Tho learned Judge of the lower court
baa attempted by the foregoing instruc-
tion to apply the principle found in Sec-
tion 110"> of the Penal Code as to the shift-
ingofthe burden of proof in eases ofhom-
icide to the. present case— a Charge of as-
sault with intent to commit murder.sudi an application of that section of the
code cannot be made, for it only treats of
cases of homicide. (People vs. Cheon

about that time. Tlie general Matures of
the locality are as follows: The main
track ran east and west. Ahnost parallel
with it,and a few feet to the south, was
a side switch, which ran alongside a
platform about lour feet high, and
came into the main track~ a lit-
tle farther to the east. The
platform was about 100 feet long, and was
about three feet from the first rail of the
side switch. The train was headed to-
wards the east. Its forward part, con-
sisting of the engino and some fiat cars,
uncoupled from the caboose (which was
left standing on the main track opposite
the platform) for the purpose oftaking on
some box curs which were on the western
end ofthe side switch.

Mrs. Shively got into the caboose, and,
the plaintiff and Miss Furnish having
taken leave of her, started to go around
by the western end of the platform to the
street which crossed the track there.
They changed their, minds, however, and
went towards the eastern end. By this
time the engine and the platform cars
were backing down the side switch, and
plaintiff was aware of the fact. She
says: "Iknew the train was switching
before 1crossed, but Ithought Ihad time
to escape any danger." "And Ithought
that the space between the cars—lbad
never paid any particular attention to
that—and Ithought that the space be-
tween the ears and the platform would
be wide enough that Icould walk right
along, without being injured in the
Joust." She "crossed the switch just at
the end of the box-cars." Miss Furnish
did not cross the switch. In this regard
plaintiffsays: "Atthis time Miss Fur-
nish was withme. She did not cross the
track with me. Itold her Ithought we
had ample time to get across. Idon't
know what her answer was, exactly. I
know she didn't come. Icould not say
whether she said anything tome about
going, or that there was not time to cross
the track before th<! cars came. There
was no time for talking. She might have
spoke, but Idid not hear." Miss Fur-
nish says that she did not cross because
she was afraid.

There were two brakemen employed
on the train. One of them (Ferguson)
was on the ground near the box-car for
the purpose of signaling the engineer.
The other (Williams) was on the end of
the flat-car, but got down to make the
coupling when the end of tho train
ueared the box-car. He says: "A young
lady ran in between the box-car and the
flat-car, and Itold her to get out ofthere
or you willget hurt, and she said Iam
not afraid." The fact that he did say this
is corroborated by Miss Furnish, by one
Benton, "an engineer and pumper"
about the station, and by Mrs. fchiveiv.
The plaintiff says that if the brakeman
spoke to her she did not hear him, and it
is assumed that her statement in this re-
gard is true.

After she had crossed the switch she
found that she had not time to get around
the platform before the end of the train
reached her, so she stood with her back
against the platform. While standing in
this position the Hat cars pnnped her but
did not touch her, and she does not seem
to have been alarmed. Inthis regard her
testimony was as follows: "Q.—Tho
brakeman at this time was about six feet
from you. Could you not have spoken
to the brakeman and asked him to hold
until you could get around the corner?
A.—Yes,sir,l could. Q.— Did youattempt
to? A.—No, sir. Q.—Did you do any-
thing but press back against the phit-
form ? A.—ldid not because Ithought I
was perfectly safe." The same sense of
security appears from her conversation
withMrs. Shively. The latter says: "I
looked out the caboose window and saw
the plaintiffstanding between the fiat car
and the platform. Itold her Ithought it
was a dangerous place where she was.
She said she was all right;" and the
plaintiff admits that this conversation
occurred.

The defendant's employes evidently
shared plaintiff's opinion that there was
no danger, for they paid no further atten-
tion to her. The brakeman, Williams,
says: "Iwent about my work, made the
coupling, and Mr. Ferguson, the otherbrakeman, gave the signal to go ahead.
When he gave the signal to go ahead, the
girlwas out of my sight. Idid not sec
her. She must have gone bohind the
box-car or Iwould have seen her." Tho
engineer says ho did not see her when he
got the signal. And the fireman who had
seen her cross the switch says :"She dis-
appeared from my sight ;*Icannet tell
which way she went." And he went on
ringing tho bell without troubling him-
self further about the matter.

The plaintiff's account does not differ
materially from this. Her testimony is
as lollows :

"Q.— You did not ask either brakeman
to stop the train? A.—No, sir. (}. Hut
simply pressed back against the platform?
A.—ldid. l£.—State whether or not you
are positive that both these brakeilien
saw you. A.—lam positive. Q.—lask
you now withreference to that Do you
mean to say at this time that both of these
brakemen were looking at you at the
time the car was coupled, and you were
standing here, pressed up against the
platform? A.—lmean to say that both
could have seen me. Q.

—
You mean to

say that both could have seen you? A.
—

Yres, sir. <|.— You don't mean to swear
positively that they were both looking at
you at that time? A.—ldidn't say they
were looking at moat that time, but 1
know positively they both saw me. They
saw me standing there. Q.—At some
time? A.—At some time. Q.—You don't
mean, then, however, to be understood
by the jury that at the time the coupling
was made and the signal given to start
that both these brakemen were looking
at you jn this position? A.—l
could not say they wore looking at me
iust at that time, but Iam positive they
both saw me. cj.—As Iunderstand, you
are positive that while you were stand-
ing there, and the train was coming in,
that they saw you over on that side of the
car? A.

—
Yes sir."

These extracts show clearly enough
that the employes on the train saw the
plaintiff go in between the flat-cars and
the box-cars, and saw her standing up
against the platform as the flat-cars
passed her, but paid no further attention
to her—apparently sharing her belief that
shf was safe.

But neither she nor they seem to have
thought of the fact that the box-cars were
wider than the Hat-cars. She saya :
"When the car* began to move Inoticed
that the box-ca^ was considerably wider
than the flat. Then Ifully realized mv
danger. Not until that time." The first
box-car struck and crushed her shoulder.Whereupon she threw herself upon the
ground and the train passed without in-
juring her further.

Allof the foregoing facts appear with-
out substantial contradiction. The only
con11let is as to whether she heard the
brakeman tell her not to go in there, and
fur the purpose of the opinion it fa as-
sumed that she did not hear him.

Upon those facts, it seems clear that her
own negligence contributed directly and
proximately to the injury. She had
voluntarily placed herself in a dangerous
position— a position in which, asit turned
out, she would be almost certain to be in-
jured by tho running of the cars In the
ordinary way,and from which her more
prudent companion shrank bark in fear.Now, ifthe defendant's employes had not
seen her position of danger, the defend-
ant would have owed her no duty to take
any particular precaution, and conse-
quently would not have been guilty of
negligence. (Toomey vs. s. P. K. R Co
21Pau. Kep.1074.) But the defendant's
employes saw her intime to have avoided
the accident, and hence were bound to
use care. The brakemen ought tohave
stopped the train, and. ifnecessary, com-
Soiled her to get out of harm's way. They
id not do this, and hence were guilty of

negligence. But tho Complaint does not< harge that then- was anything willfulor
wanton against the defendant Itsimply
alleges that tho defendant ''carelessly and
negligently" ran one of its cars against
the plaintiff; and this is all that tue evi-
dence shows. For this negligence on the
part of tho defendant, plaintiff would
have had a cause of action ifthere had
been no contributory negligence on her
part. But tho rule is that wherever
tho negligence of tho plaintiff con-
tributed directly and proximately to
tho injury, there can be no recovery.
Such negllgenoo must have contributed
to the injurynot remotely, but directly
and proximately. (Xeednatn vs. S. F.
and S. J. R. R. Co., 37 Cal. 4<»9; Kline VS.
C. P. R. R. Co., 37 Cat 400; Fernandez
vs.Sac. R. R.Co., 52 Cal. 53.) But Ithink
that such was the ease here. The plaint-
iff's negligenco was certainly not remote

Foon Avk,61 C'a1.527; People vs. Roclrigo,
09 Id. (JOS; People vs. Wise. SO Id.45; Com.
vs. McKie, 1Gray, 61.)

This principle of the shifting of the
burden of proof in cases of homicide is
purely a creation of the statute, and ma* i
be limited to the wordy of the statute. It
is based upon the theory that certain pre-
sumptions shall take the place of evi-
dence, and was not intended to change
the rule of evidence.

Bat* aside from any authority upon the
question, itdoes not appear that the bar-
den ofproof could possibly shift at any
stago of the proceedings, or under any
suite of circumstanced, in a case similar
to the one under discussion.

The presumptions which follow from
the act of killingin the case of homicide,
and which are irnpliedly recognized by
Section 1105, are inapplicable to and have
no relationship with the offense ofassault
with intent to commit murder, and this is
fullyexemplified bra cursory examina-
tion of the instruction heretofore quoted,
for such an examination proves the in-
struction to be misleading, contradictory,
and practically meaningless.

The language ofthe instruction is, "the
assault and the intent being proved, theburden ofproving circumstances of jus-
tification, excuse, etc., rest upon the ac-cused, unless, etc." Ifthe assault and
the intent to •commit the murder are
proven, the offense is made out perfect
and complete in every portion, and the
foregoing instruction can only be correct
in the sense that when the prosecution
has proven the defendant guilty, it be-
hooves him to do something in "his own
behalf or sutler the consequences ofbisproven j^uiit.

The serious vice in the instruction then
follows, "unless the proof on the part of
the prosecution tends to show that the
crime committed only amounted to an
assault witha deadly weapon witli intent
to mftict upon the. person of the prose-
cuting witness a great bodily injury, or
of a simple assault, or that the defendant
was justified or excused." Tliis proviso
or exception never could exist Inconnec-
tion with the previous assumption that
the guilt of the defendant of the crime of
assault with intent to commit murder
bad already been established by the evi-
dence of the prosecution, and ithas no
signification whatever when taken in
connection with the former part of the
instruction.

Ifthe defendant had been convicted of
an assault withintent to commit murder
lie would have ban entitled to a new
trialby reason ef error in the foregoing
instruction, but having been (bund
guilty of the crime of "assault with a
deadly weapon" only, he is acquitted of
the higher offense, to which the instruc-
tion alone is pointed and consequently is
acquitted of the intent to murder and
necessarily was not prejudiced thereby.
(People vs. Swift, ti'i OaL MV; People vs.
O'Neal, 67 CaL 378; Pooplo vs. Boling, 83
Id. 380.)

The oourlgave the followinginstruction
to the jury:

"The prosecutor Potter has testified in
substance that at the time in question he
was sitting in front of the Latnolle House,
in a chair on the sidewalk, unarmed.
That the defendant came up and ad-
dressed him in a sharp tone and im-
mediately made a demonstration to draw
a pistol upon him. That he. Potter,
thereupon sprang up from his chair and
grappled with the defendant and struck
him intbc face. ; **

Other witnesses cor-
roborate in whole or in part that portion

Iofthe prosecutor's statement of the tran-
saction alter the conflict had com-
menced.*'

All the testimony of the prosecuting
witness, Potter, as to these matters, is as
follows:

Examination-in-chief: "Iwas seated
in a chair in Irontof the LemolleHouse,
on Santa Clara street, near San Pedro
street. Iwas seated looking east, and
thinking about something. Ihad been
there about twelve or lifteen minutes,
when some one came up and addressed
me as, 'Ah, there !' or 'Hello, there' I
looked quick, and H. L. Gordon, the de-
fendant, was standing about two feet
from me. AsIjumped around inthis way
he started for his overcoat pocket with
his right hand. Iimmediately jumped
up and grabbed him. * * *

Isaw
him make a motion for his side coat-

Eocket, and Iimmediately grabbed his
and."
Cross-examination: "The first time
Isaw him was when he was standing in
front of me at the Lamolle House. I
liret saw defendant when he got in front
of me on the sidewalk about three or four
feet from me. * * *

When he
came up he said: 'There,' or 'Ah, there,'
or 'Hello, there.' Idon't know which, but
Iheard the word 'there,' which was sig-
niticant. When he snoke to me Ihad
my legs crossed, ana Ilooked around,
and he immediately attempted to step
back, and started his right hand for the
side of his overcoat pocket. Iraised up
and grabbed him, etc.

* * *
I

grabbed him with my left hand on his
right wrist as he had his hand in his
pocket. * • •

Ho was trying to
Iget his pistol out of his pocket. Ho had

Ins right hand inhis pocket. * * *
The tirst time Isaw Gordon he was en-
deavoring to get his pistolin his hand."

It appears by the record that there was
a wide divergence between the testimony
of the prosecuting witness and the de-
fendant as to the matters which occurred
at the immediate inception of the diffi-culty between those parties, and as the
defendant in this case insisted at the trial
that the shooting was done inself-defense,
it was a matter of vital importance to the
jury to know who began the affray, and
this was essentially and solely the prov-
ince of the jury to determine from the
testimony of all the witnesses.

While "Section 19, Article VI.,of the
Constitution allows Judges to state tho
testimony to tho jury, yet this principle
has always been strictly enforced, and
necessarily so, for, that Judges must not
charge juries with respect to matters of
fact, is a constitutional prohibition which
has been jealously guarded and rigidly
uphold from the earliest judicial history
of the State.

Intho case of tho Peoplo vs. Williams,
(17 CaL 147;, Justice Baldwin used the fol-
lowing language, which is as trite now as
when used in that early case:

"Thoexperience of every lawyer shows
the readiness with whicha jury frequently
catch at intimations of tho court, and tho
great deference which jurors pay to tho
opinions and suggestions of the presiding
Judge, especially in a closely balanced
Me, they can thus shift the re-

sponsibility of a decision of tho issue
from themselves to the court; a word, a
look,or a tone, may sometimes in such
cases be of great or even of controlling
influence. A Judge cannot be too cau-
tious In a criminal trial inavoiding all
interference with the conclusion's of the
jury upon tho facts."

As we have seen in this case, the Judge
undertook to state to tho jury the sub-
stance of the prosecuting witness' testi-
mony, which is a very dangerous thing
to do, for it is essentially the province of
the jury to decide what" the substance of
the prosecuting witness' testimony was.
Selecting what constitutes the substance
of a witness' testimony is to a greater or
less extent a matter of opinion, and the
jurors and the Judge may have held
widely different views as towhat the sub-
stance of the prosecuting witness' testi-
mony really was in this case.

Intho instruction under consideration
tho court states that the witness, Potter,
testified: "That the defendant came up
and addressed him ina sharp tone, and
immediately made a demonstration to
draw a pistol upon him." This goes to
the very gist of tho main inquiry in thecase; :uid. while tho foregoing may be, in
a certain sense and to a limited extent,
the substance of what the witness said
happened at the commencement of tho
trouble, yet tho witness in bis testimony
says that "somcono came up and ad-
dressed mo as 'Ah, there,' or 'Hello,
there.'

"
Now, someone is not necessa-

rily the, defendant, and it appears no-
where in the testimony of the witness
that he was addressed in aeftarjJ tone of
voice. Now, this is significant, for if
the remark was made ina "sharp tone,"
it might indicate anger, animosity and
ill-willtoward the witness, and itwas for
the jury to decide whether the tone of de-
fendant's voice was sharp or not.

Again, the court makes the witness
say, "And immediately made a demon-
stration to draw a pistol upon him."Now, the witness really did say, "AsI
jumped around inthis way,he started for

| his overcoat pocket with his right hand;"
and surely itis for the jury, and tho jury
alone, to determine tho full meaning of

fense to plaintiff's action, and for the
jpurpose of obtaining equitable reliefherein," alleged that in October, 1875,
Jomis Speet, who was then theow r.er :md
inpossession of tho demanded premises,

Iconveyed the same t<> one Montgomery;
:that iv October, W7B, said Jonas Spect
borrowed from the defendant tht> sum of$2,j00, ami eiecoted to her his promissory
note therefor; that on the second day of
January, IS7T, he procured said Mont-
gomery to convey tho demanded prem-
ises to her, and that at the same time.
and as a part of the same transact ion, an
agreement was entered into between hor-
se! fund said Jonas Speet, declaring thai
said conveyance was made as security for
the payment of said promissory note;
"that by virtue of said conveyance from
Montgomery, and said agreement, and

Iby the consent of said Jonas Sped, do-
fendant took possession of the

idemanded premises, and hat ever
!since remained, and is now in
!actual possession of tho same.
] claiming them as her own; that no part ;
of said 12,200 has ever been paid^prln-

;Cipal or interest, but the whole thereof is ;
now due and unpaid, amounting to9
otfj,"and prayed judgment ihat plaintiff's
complaint be dismissed. The action was

:triedby thecourt, and judgment rendered
;for the plaintiff, ["he court made findings
of the facts alleged in the complaint, and
incorporated therein the followingst
mom with reference to the equitable de-
fense setup in the answer: "The court i
declinoflto findon the fact whether or not
defendant has a mortgage lieu on tin
premises in controversy, for the reason
that the court is of the opinion that it is
not necessary for the disposition of the I
issues involved inthis case to find upon \
that matter, this being an action of eject- j
ment, and the only question involved be-
ing the right to tho possession ot' the
premises described in plaintiff's com-
plaint." The defendant baa appealed di-
re ily from the judgment, and presents
:>.s a ground for its reversal that the court
failedto find upon the issues presented
by hex equitable defense.

Inasmuch as tho court gives as its rea-
son for not making findings upon these
issues that such findings were immate-
rial, we must assume that evidence was
introduced at tho trial sufficient to sup-
port tho allegations, and, therefore, tho
rule announced in iliimnelnmn vs. <

Henry (84 Cal. 104) has no application. If
tho facts alleged by the defendant consti-
tute adefense to the cause, of action set

forth in the complaint, they presented
material issues upon which the court
should have made findings, and a failure
to do so was error which will require a
reversal of tho judgment.

The court does not find by what
means the plaintiff became the owner of
the demanded premises, but as it is al-
leged in the equitable defense above
named that Jonas Spect was the owner at
the time he made the conveyance to
Montgomery, we must assume that the
plaintiff's title is derived under him, and
is. therefore, subject to whatever incmn-
brance was created by the foregoing a'-is

in favor of the defendant, and that the
'

plaintiffcan assert no greater rights to
the premises than could Jonas Spect him-
self, were he the plaintiff herein. Itmny
also bo assumed although itdoes not ap-
pear Inthe record, that such point was
presented to the court below, that the de-
fendant's right of action upon the debt
for which this mortgage was given to her
was barred by the statute of limitations.

The question to be determine. lis, "Can
a mortgagor, who has placed his mof t-
gagee in possession of the mortgaged
premises, maintain ejectment against
him while tho debt for which the mort-
gage was given remains unsatisfied, even
though an action by the mortgagee for
the recovery of the debt is barred by the
statute of limitations?"

Section £«27 of the Civil Code declares
that "a mortgage doos not entitle tho
mortgagee to the possession of the prop-
erty unless authorized by the express
terms of tho mortgage; but after the ex-
ecution of the mortgage the mortgagor
may agree to such change ofpossession
without a new consideration." The
right ofthe mortgagee to take the posses-
sion of the mortgaged premises does not
depend upon the statute. The mort-
gagor could at all times, even by a parol
agreement, give tohis mortgagee this ad-
ditional security. (Fogarty vs. Sawyer,
17 Cal. 589; Edwards vs. Wray, 11 liiss.
251.) In taking such possession the
mortgagee does not thereby acquire any
estate in the land, or obtain for his mort-
gage any higher character or any differ-
ent or greater protection than itwould
otherwise have possessed. Inany action
to enforce the mortgage, or to collect tho
debt for which it was given as security,
the mortgagee has no additional rights
by reason of the fact that he is inposses-
sion of the mortgaged premises with tho
consent of the mortgagor. Such pos-
session does, however, give him
rights in addition to those conferred
by the mortgage. It is an additional
security for the debt, which he is entitled
to retain in accordance with the terms
under which it was received. This right
to retain the possession of the land is not
coincident with a right to foreclose his
mortgage, or dependent upou such right,
but depends solely upon the existence of
tho debt. The possession of the land is a
special security for tho debt, distinct and
separate from the mortgage, which has
been conferred by an act of tho debtor,
and the right to retain tho same is inde-
pendent of and distinct from any right
springing from the mortgage. Amort-
gage is denned by Section 2y&)of the Civil
Code to bo "a contract by which specific
property is hypothecated for tho perform-
ance of an act without the necessity of a
change of possession." The use of the
term "hypothecate" signifies that pos-

j session is not an incident of tho mortgage,
Iand that the fact of possession is entirely
|distinct from the contract of hypotheca-
tion. When, therefore, inaddition tothe
contract of hypothecation, the debtor
gives to his creditor the possession of the
mortgaged premises, he thereby inaddi-
tion to the mortgage which he has exe-
cuted, pledges to him tho land also as se-
curity for tho debt, and confers upon him
such rights as are incident to a pledge.

The common law recognized tnis species
of landed security. Itwas there called
vadium vivum, as distinguished from tho
radium murtuum. This is defined by
Chancellor Kent to be: "When the cred-
itor takes the estate to hold and enjoy it
without any limited time of redemption,
and untilhe repays himself out of the routs ,
and profits. In that case tho land sur-
vives the debt, and when the debt is dis-
charged, the land, by rightof roverter, re-
turns to the original owner." (4 Kent,
Com. 137; 281. Com. 157; Co. Litt.20f>a.)
The holding of the land inpledge is liko
the holding of any other pledge. Until
tho debt is repaid the owner of the pledge
cannot recover itfrom the creditor. Tho
holder of personal property given as se-
curity for a, debt is entitled to retain the
same from the owner until the debt is
satisfied, even though the statute of limit-
ations has barred all right of action to re-
cover the debt. (Jones vs. Merchant'sJJank, 4 Robt. 221.) Under the same prin-
ciple tho mortgagee in possession is en-
titled to retain such possession until tho
debt is paid. "Tho mortgagee's right,
being in possession, to defend himself
against an ejectment by the mortgagor, is
but a right to retain tho possession of tho
pledge for the purpose ofpaying the debt.
Such a right is but the incident of tho
debt, and has no relation to a title
or estate in the lands." (Kortright
vs. Cady, 21 N.V.364.) "On the samo

principle that the party who holds
goods in pledge for a debt may retain
those goods, even after an action at law
upon such debt has been barred, the
1 tarty who has got rightfulpossession of
land mortgaged may retaiu possession
thereof untilhis debt is paid, although he
can bring no action to enforce tho debt."
(Henry vs. Confidence M. Co., 1Nev.
822.) InDutton vs. Warsehauer, -ICal. jGUS, itis said: "When possession is taken
by tho mortgagco after condition broken,
by consent of tho mortgagor, it willbe
presumed in the absence of clear proof to
the contrary to be withthe understand-
ing that the mortgagee is to receive the
rents and profits, and apply them to the
payment of the debt secured. There is, j
indeed, no other good reason why the
mortgageo should be let into possession
inpreference to any othor party, and un-
less a limitation to the period of posses-
sion is fixed at the time, itwillbo con-
sidered as extending until the satisfac-

'
(ton of the debt. Having thus entered,
the mortgagee can hold against the mor-
gagor and all others until such satisfact-
ion is obtained."

The rights which grow out ofI
the relations existing between mort- |
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