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Whercfore plaintiffs pray restitution | served and filed a notice of appeal from | described in the last preceding paragraph | and now is the owner of and entitled to | certain of the witnesses were called as Wriscellancous, ‘gi_avag_y_gl_l_egﬂsgnﬁg.

thercof, ete. o e ~—s —

Each and every allegation of the com-
plaint is specifically denied by the de-
fendant.

And the defendant further answering

alleges that he entered into possession of |

said premises and made wvalagble im-
provements thereon, under a verbal
agreement with one Watson, an agent of

plaintiff Carpentier, to purchase the same |

whenever said Carpentier had perfected
his title thercto. Defendant further al-
s tint he has always been ready and
and is now ready and willing to
pay for said land the price which he
agreed to pay therefor,

Upon these issu

trinl before a v, which returned
verdict for the plaintiff for the restitt
tion of the premises without d:
upen which a judgment was enter
the plaintiff’ recover from the def
the r
premises,

'The contention of appellant is that he
*'did not occupy the premises asa tenant
at will or for a term, but on a definite
verbal agreement to purchase the land
improved by him.” A verbal contract
for the sale of real property, or for an in-
terest therein is invalid, and it made by
an agent of the party sought to be charged
is invalid unless » authority of ihe
agent be in writing subsecribed by the
party sounght to be charged. (Civil Code,
~ection 1
agreement to sell by the owner of the
property, or authority in writing to an
wgent to sell. The alleged agreement is
1y invalid, (1) it was not in writing.
it was not made by an agent having
authority in writing to make it.

a

We think the entry and holding of the |

defendant under a void
stituted him a t
80, the record pr
L by the court w

agreement con-

1ant at will.

ted by hich ¢ould afiect the
substantial rights of the pa
Ju nt and order aflirined.
We concur: SHARPSTEIN, J.
DeHAVEN, J.,
McFARLAND, J,

[Filed March 26, 1891.]

Appeal from the Superior Court of |
Santa Clara County—Frs. E. Spencer,
1

t'or appellants, William L. Gill; of

counsel, A. S, Kittredge.
For respondent, 8. O, Houghton.
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w that the fail-

upon such issues
1
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us to assume tl

*d upon the issues

to

it woulid' not toll
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a findi

18 €1 available to the defendant
upon this appeal. The opinion of the
court in Himmelman vs. Henry, that a

idement v
ire to find uy
shown

uld not
n ¢ “unle

be reversed for f:
issue, a1

that

o

arily im-
yn must be
iy
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more

issues, any
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“invalidate” the judg-
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smuch as the
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The appellant
the court shall
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unle
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in the court below is not to be
presumed, but must be shown by him, it
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vidence that was pre-
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error was com-
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lvers h
< not ror s\
ver f th
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'he issues upon which the court made
no nndainge :H.‘.'}'l'? \IT.:".m"'~“"'i“""
tendered by the answer, and it was in-
mbent on the d ant to introduce
i¢ in their pport. The is no
- t such evidence was in-
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3. unl the defendant did
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Liui s o
il n
nirod
i i
y
I
t!
n
il
t et 3884 resump-
{ tany evidence was « 1 upon
1 1 W h no finding was made,
d not perceive any substantial
aist between the recital in that
case a 1 the one before u
I'he judgment appealed from is
al ! HaRrRRrIsoN, J. |

For resp: J. C. Bates: of counsel,
Myriek & Dex .
DEPARTMENT ONE.

pondent, )

McKEEN, Re

No. 13,630.

NAUGHTON,

A m to det » conflicting eclaims
to certain real pr ty.

The appel « s title to the land
in eontroversy by virtne of a purchase
thereof at a sale under an exeention

issned upon a judgment of the Municipal !

Court of Appeals of San Franciseo in
favor of one Harry Pateman against
Rovert McKeen and W. H. Norton for

0, including costs,
teman vs, MeKeen and
Norton was conupnenced in the court of a
Justice of- the- Peace for 1111‘_ City and
County of San Francisco and judgment
therein rendered on May ! i
of the plaintift therein and against the
defendants in that action. :
On June 6, 1879, the defendants therein

i of §23

the parties went to !

endant |
itution of the possession of said |

Here there was no written |

That being !
ents no error commit- |
1

case is direect from | i

3, 1879, in favor |

said judgment to the County Court of said
city and county, but no undertaking
thereon was filed until June 9, 1379,

The ecase was tried in the Municipal
| Court of Appeals on September 24, 1879,
and on that day said court rendered the
judgment under which the appellant
lclaimsz. No order was made by the
County Court transferring the case to the
Munieipal Court of Appeals until ajter
{ the latter court had given its judgment.
But on November 11, 1879, such order of
transfer was made, and which also di-
rected that the same be filed nune pro tunc
as of June 14, 1879,

itis claimed by respondent that this
judgment was void for want of jurisdie-
tion, and that. therefore, no titled passed
under the execition sale mentioned, and
this is the principal question for decision
here,
it is unnecessary to determine whether

it was competent for the Legislature, un-
der theo Constitution then in force, to

| transfer to the Municipal Court of Ap-
| peals a portion of the jurisdiction con-
| ferred by that Coustitution upon the
county, as it is clear that the Municipal
Court of Appeals never acquired any
jurisdiction of the case of Pateman vs.
McKeen and Norton for other reasons.

There was no attempt totake an appeal to
the Municipal Court of Appeals, and the
attempted appeal to the County Court

rus ineffectual, Ifit beassumed thatthe

aking given upon such :stuum})tc(l
| appeal was sufficient in amount, still the
County Court acquired no jurisdiction of
the action, as the undertaking was not
filed within thirty after the rendi-
tion of the jt t in the Justice’s
Court. (Code Civ. Pro., Sec 0974, 978;
Coker vs, Superior Ct,, 58 Cal. 177,)

In the case just cited this court said:
“To effectuate an appeal frem the judg-
ment of aJustice of the Peace, thre i
| are necessary, viz.; The filing of
tice of appeal with the Justice, the service

nt. (Secs. 974,978, C.C. P.) All
| of these jurisdictional prerequisites;
noue of them can he dispensed with, nor
can_any one of them be supplied, or, if
faially defective, be remedied after the
time limited in the statute; for, until ail
the prervequi s are ccmpleted, the ap-

| the judg

{

K opy of the notice upon the adverse
f and the filing of a written under- |
| ta and all these things must be done
| within thirty days after the rendition of |

peal is not etiectual for any purpose.”
{ This view of the law has beenapproved
| in the later cases of Call vs, Superior
{ Court (63 Cal. 25) and Duterte vs. Superior
| Court (8¢ C and must be considered |

€ 1€ uie nere.
creating
s did no
than
power and juar
oses as is possessed
Court.” Act

)

npt to confer upon
te jurisdiction,
liction in civil
by the said
of April 1, 1878

¢ wrisdiction
:ase, there must have been an
al taken in such case, either

he Municipal Court |

er to call |

belonged to said deceased, and knew that i the possession of an undivided one-half
the same should have been deseribed, set | part or share of the lot of land described
forth, and included insaid inventory, but | in the deed with the improvements
the said William M. Morris, knowingly, | thereon. And further that a conveyance
deceitfully, and frandulently, and for the | from Willimn Hillenbrand of the same
purpose of deceiving and defrauding your ;n_-urert_v by u_,l‘eed oxpcul_qd on the 2lst
petitioner and the court, did not dizclose | of January, 1889, to his wife, Anna Hil-
his possession thereof, and omitted to in- | lenbrand, was executed in fraud of the
clude the sums, or any part thereof, in | rights of the pl'umtm, and is null and
said inventory in order to impose upon | void. It was further ordered and ad-
the court, and in order thaf theaction and | judged that the plaintiff be let into the
decision of this court might be influenced | quiet possession, (}p(:lx{mtion and enjoy-
and prejudiced against your petitioner, | ment of the undivided one-half part or
and 1n order that the eourt might be made | share of the lot of land and premises de-
to believe that the estate of the said de- ! seribed in the judgment, and that the
ceased was, smaller than it really was. | plaintiff recover his costs. IFrom that
And the said William M. Morris, then | judgment and an order denying a new
and there, and thereafter, counived and | trial this appeal js taken. :

conspired with the deviseces under the | It appears from the evidence on behalf
will of said deceased to deceive and |of the plaintiff, that he was at the time
impose upon this court, by agrecing upon | he signed and acknowledged the deed to
a secret and clandestine distribution of | Williain Hillenbrand, a person advanced
said money and property in the hands | in years, and of greal weakness of mind,
and under the control of the said Morris, | although not amounting to disgualifica-
as aforesaid, and the same was, in pursu- | tion; that he made the deed without ade-
ance of said fraudulent, collusive, and | quate consideration, and without inde-
clandestine agreement, thereaiter dis- [pcndcnt advice; that he was induced to
tributed by said Morris to said devisees | maka that instrument by an imposition

without the knowledge or consent of | practiced upon him on the part of Dr.
this court.” | Schinitz, the father of Anna Hillenbrand,
The petitfon also states that the who was the plaintiff’s attending physi-

tioner did not learn of these facts until on
or about the 5th of May, 1886, and that,
notwithstanding she exercised all the
diligence in her power in searching for
and collecting testimony to establish
themn, she did not succeed, and could not
have succeeded in doing so, until im-
mediately before the 12th of December,
1887, and that it was impossible for her to
cause to be prepared and iiled a new pe-

cian; in this that Klose was informed by

|
yoti- ;
|
{ the doctor that he was dangerously sick,
1

| to retard the building of a house on the
{lot conveyed, which was then being
{evected by William Hillenbrand and
| Klose jointly; that he, Klose, should ex-
lecuteadced to Hillenbrand of Klose's
interest in the property, but that this in-
strument should have included in it a

tition, asking for an aliowance, before the jclause that it was not to go
decree of distribution was made and en- | into effect unless Klose should die
tered, from his then illness, and should not

The executors demurred to the petition
on the ground that it did not state facts
suilicient to entitle the petitioner to the
relief prayed for, or to any relief, And
when the petition came on to be heard,
the executors, by their counsel, moved

be delivered or go into effect until after
his death from such illness. But without
any authority from Klose, after Schinidt
had obtained the deed in this way, Hillen-
| brand got possession ‘of it and . placed it
| npon 1'«.-<:un]] After Klose found this ont,
the court for a dismissal thereof, upon the | he was uneasy and asked to look at it,
ground that a decree of distribution had | so that he could have it examined
been duly given, made, and filed; that |a friend, presumably to see if his
the execntors had been discharged from | wishes had been earried out as promised,
all their liabilities as such executors; that | He was put off, however, from time to
the court had no jurisdiction to hear the | time, by the promises of Hillenbrand to
petition; and also because the whole mat- | deal fairly with him and in good faith

ter was res adjudicata. 'The court granted | carry out the original design as under
the motion and entered an order dis- | stood by Klose, viz.; if he got well
missing the potition. From that order | from the illness, for v h the tather of

this appeal is prosecuted.

In Willis vs. Farley (24 Cal. 491) it ap- |
peared that an action was commenced to
foreclose a mortgage against the property
ofan estate, process served on one , the physi
Shirley as a istrator, after the esiate | his agreements, with the knowl wige and
had been distributed and the adminis- | connivance of Hillenbrand and  wite.
trator discharged. It wassaid: “When | The deccived and confiding old man
that action w commenced and the de- | brought this action after he found that so
cree was entered there was no such ad- | far from keeping the promises ms
ministratior, and hence, the whole pro- |
ceeding was of no binding validity, itw
to all intents and purposes a nullity; for, | mated it, as they supposed, by Hillen-
by the discharge of the administrators they | brand conveying the property to his wife.
were as completely separated from the | Itis first contended for the appellants
husiness of the estate as if they had been | that the evidence is insufiicient to support

Mrs. Hillenbrand was ireating him, the
decd should be destroyed.

But so far from drawing the deed as he
yreed to do, or delivering it as he prom-

| and that it would be better in order not |

!

|
1

|

by |

| cost bill.

witnesses for the co-detendant of the re-
spondent, and did not testify on behalf
of the respondent, “except in a gen-
eral manner in connection with H. F.
Kron # #* % apd that they did not
testify on behalf of Oscar Kron, as eon-
tradistinguished from H. 1. Kron,” is an
admission that they did in some respests,
or upon some matters, testify in behalf of
the respondent. So, too, his statement
that other witnesses *‘did not testify asto
any scparate issue as made by the answer
of Oscar Kron,” does not sulliciently
show that the items for their defenso as
witnesses should be stricken from the
The character of their testi-
mony at the frial is not a test of the
necessity for incurring the expense of
subpeenaing them as witnesses. The
memorandum of costs flled by the re-
spondent is supported by the atlidavit of
his aitorney that *‘the foregoing items of
costs and disbursements in this action
are correct, and that the said disburse-
ments have been necessarily incurred in
said action,” and, unless controverted,
should control the decision of the court.

Tha fact that the items for the fees of
the Sheriff, the clerk and the reporter
were for services performed for both de-
fendants, and not *‘for services performed
for Oscar Kron alone,”” would notanthor-
ize the court to strike these items from
the cost bill. The respondent may have
himself paid all of these items, and if so
they were expenses necessarily incurred
by him in his defense,

The order appealed from is atfirmed.

Harrisox, J,
‘We coneur:
GAROUTTE, J.,
PATERSON, J.

{Filed at Sacramento, March 28, 1891.]
Appeal from the Superior Court of
Tulare County—Wm, W. Cross, Judge.
For appellant, Justin Jacobs.
For respondent, C. G. Lamberson.
IN BANK.
EstaTE or J. H. DANIEL-
SON, DECEASED, EDWARD

ERLANC g Appeliant, | No. 14,038.
WM. DaANIELSON,
Respondent.

J. H. Danielson died intestate and un-
married, leaving two ULrothers in this

| State.

March 13, 1800, the appeliant, who was

not a relative of decedent, filed a petition |

| asking for lettersand at the same time the
written consent of Theodore Danielsou, a !

i of Klose violated both | . ; 1 ! {
{ filed a petition asking for letters for him-

ie to |
im, these parties, bent on preserving |
{ their unjust advantage, had fully consum- |

| Erlanger and appointed V

directly urt or to the Connty | dead ; and J. M. S8hirley had no bt to | the findings, We think that which was |
Court.” And if in the case of an atte mpt- | appear in or he a party to any st S introduced by the plaintiff is ample for
ed appeal to the County Court the action | repr itative of the estate which hed | that purpose.

d in any man be transferred, | passed from his hands, and respecting | 1t is next contended that the complaint

'ee of the statute referred to
2 of the County Court, to the
pal Court of Appeals, that court

by tac County Court,

he appeal to the County Court in the

¢ of Pateman vs, McKeen and Norton

g ineiiectual for any purpese for the
reinbefore stated, it ne

it the judgment rendered

in the AMunici

ppears that there was a motion

made in the Municipal Court of Appeals
to dismiss ti peal in_the case of Pate-
man vs Keen and® Norton on the
grour t no appeal had been taken, as

required by
The appellant
respondent

. The motion was denied.
that thereby the
s estopped from assert-
sdiction in that court to
judgment in the case.

ned that the respondent
resisted that motion, still we do not think
that such action would estop him to gues-
tion in this action the jurisdiction of that
court. The matter of this alleged estoppel

insists

1S not set

should be if relied upon as a de-
rk vs. Huber, 25 Cal. 594; Davis

8]

t that the appellants therein
motion to dismiss the appeal

swer, the

resisted

not thereby obtain any greater |
iction of the ecause than was pos- |

sarily |
on |
Courtrof
| the

out in the answer of the defend- ;
}

| the

in that action imot work the estoppel |
claimed. Ever 't ingconnection with
the attempted t: of"the appeal was

within the knowledge of the respondent
‘ing chargeable with a
: of the law, neither he nor the
, who stands in his place,

wrd to say that he was deceived
contenti

5
vany

b of the appellants in
that action, as to the law governing ap-
peals frox i Courts, and involved
in the decision of that motion.

e

I'ne representation, in order to work

an estoppol, must generally be a state- |
"

ment of It can rarely happen that
the statement of a propoesition of law will
conclude the party making it from deny-
s correctness, except when it is un-
ood to mean nothing but a simple
statement of fact.”” (Bigelow on Estop-
pel, p. 438,

There nothing in this case which
takes it out of this general rule,

Judgment and order aflirmed.

DezHAVEN, J.

i8

We coneur:

[Filed March 27, 1891.]
Appeal frons Superior Court, San Fran-
ciseo—J. V., Coffey, Judge,
{or appellant, Henry K., Highton.
For respondent, Pillsbury & Blanding.
{ DEPARTMENT TWO,
IN THE MATTER OF THE
EstATE oF JoEL Noan,
DECEASED.

Most of the questions involved in this
were considered and passed upon in
ase of the same fitle, r('pm't(ﬂll in 73
. 583, Tt is now further shown that
of the executors of Joel Noal's will,
iam M. Morris, died on the 1st of Oc-
tober, 1857; that the two surviving exec-
utors proceeded to settle up the estate;
that on the 20th of November, 18587, they

')\No.

presented and filed their final account,
with a petition praying that the account
be settled and the estate in their hands

stributed; that on the 12th of Decem-

follow

y, the

and
1o

after due
Cr came on

regular
Ea heard

; no o on being made thereto, a
decree in form of law was made and
ntered settling and allowing the accounts
of ihe executors and distributing all of
the estate remaining in their hands, and
that afterwards, on the 14th day of May,
188, a decree in proper form was
wade and e red discharging the exec-

utors from all liability to be incurred

thercafter by them.

The appellant, as widow of Joel Noah,
1 commenced this proceeding by
filing in the Superior Court on the 12th of
June, 1

deceased,

~88, her petition, Pr;lyinu‘ that the
settling the final account of the
nd distributing the estate, be
ind set aside, and that - she, as
, be allowed out of the estate
ased, for her support and main-
tenance, the sum of one hundred dollars
| per month, to take effect from his death
| on the 28th of August, 1883.

12,009, |

{ not thereby *“aggrieved.”

ge- that the deed
wuse that it wo
8 the plaintiff died from
, but the pleading only alleges

which his authority had long before then | does no was to
wholly ceased.” | contain @ ¢
It is claimed for appellant that that case | effect unle

is uniike this, and not in point, because | L!:l-n illnes

s not to go into |

here there was a directapplication to have | t the clause was to be to]
the discharge set aside on the gound that | the effect that the deed was not to
part of the estate had been conce: | go into effect wuntil afier the death of |
and kept bacl Jut, under the circui Klose without reference to whether
stances shown, we fail to see how this | he died from his then illness or not.

fact can in 2ny way aid the appellant,

On the former appezal it was held that
under the statute only those who were

immediate family of the deceased
and were by law entitled up to h
to look to him for support and protecti
could claim any allowance for supy
oui ot the estate. And the court, aiter
reviewing the authorities, said (73 Cal.
589): ‘It is enough to say that—since the
appellant voluntarily made an agreement
with her husband for separation, 1 as
our law authorizés, received and ¢ njoved
the benciits of the money paid for her
support during the separation and volun-
tarily continued to live apart {from him
without any attempt to set aside the agree- | the office of the County Recorder of the
ment or to assume again the mafrimonial | ( and County of San Francisco, as
connection, or eveu to demand further | though the same had been delivered to
means {or her separate support—the court | him by this plaintiff, when, in truth and
below was justitied in holding that the | in faet, the said deed has never been de-
petitioner did not constitute the immedi- red to said Hillenhyand.”
ate family of the deceased, to whom was
to be continued, during the settlement of
estate, the ‘reasonable support’
which the husband, in ordinary cases, is
presumed to furnish his wife,”

As is readily seen, the decision did not
depend upon the amount or value of the
estate, but rested solely upon the fact that
the petitioner, under the statute, was not
nbitied tothereliefdemanded. Now con-

'I'hat, thercfore, the evidence and findings
are conflicting with the ¢
complaint. A careful e

1 ng in question does not bear out
this contention. Itis manifest from the
whole language employed, although the
same is not couched in the clearest terms
for that purpose, that -the pleading as to
that matier conforms to. the findings and
evidence,

It is alleged in the complaint, and foand
to be a fact by the finding, *“‘That said
William Hillenbrand at once took pos-
session of said deed from the hands of
said Sechmitz (the doctor), and caused the
to be recorded by said Schmitz in

ination of the

same

ypellants, for a reversal of the
ent and order, seems to be that this
ing showsthat the deed wasdelivered
Schmitz, and that as he had the power
i confided to him to deliver it condition-
ally, that although he used this power by
violating his promise to the plaintiff,
yet it was a legal delivery, and hence the

1t there was no delivery con-

tinding ti

> made in the |

| in which the estate is interested.

ceding, as claimed, that it was the duty of | flicts  with the fact, which states |
the court below, when i rined under that delivery Was given by
even by a stranger, that a large ; the possession taken . by Hillen- |

been wmd from Schmits
although Schmitz
not to deliver, yet th
delive
cerne

e estate had concealed
withheld from administration, to
all proceedings, until the truth or £
of the accusation should be asceria
and, if found to be true, to
order of distribution and dischax

Hlant’s rights were in no way afiected | ca
action of the court, and she was

In other words,
wed his promise

ry so far as Hillenbrand was con-

ed.
C., See-

n accomplish the legal r
ison vs, Brison Cal.
ion 1572). The all
'd the finding

delive ry to Hil

11t ¢l
=

by the

It resuits, we think, that the appellant’s
petition was properly dismissed, and we
advise that the order be aflirmed.

BELCHER, C,

sirow  mno authorized

1brand, but a possession
and a recording of the deed frandulently
-obtained and made,

But if we were to concede the specific
| points made by the appellants involving
| the pleadings and findings as being well

THE COURT. | taken, the judgment and order should
For the reasons given in the foregoing | Not be reversed as the pleadings, findings

nion the order appealed from is |2nd evidence all show this much at the
affirmed. very least, viz.: That Klose made a deed
| that he did not intend to make; that he
| was old, sick, and of impaired intellect ;
that the instrument was made without

We concur:
VANCLIEF, C,

’
Foorg, C.

[Filed at Sacramento March 28, 1891.]
Appeal from the Superior Court of Sac-

ramento County—W. C. Van Ileet. | a1y adequate consideration and without
Judge o g ~ 7 | independent advice, but to the contrary

¥or appellant, Johnson, Johnson & | PV intended and deceptive advice, and
Johnson that he would have moved to set it aside

in seasonable time, but for -the promises
made him by William Hillenbrand, and
that as soon as he unwillingly discovered
j that he had been deceived by those he
had reason most to trust he sought
through the courts to obtain redress.
Under this state of facts, as we under-
stand the rule in such cases, laid down in

For respondent, Robert T. Devlin, A.
L. Hart and J. C. Tubbs.
IN BANK.
IN THE MATTER OF THE Es-
TATE. OF JOSEPH Bavu-
QUIER, DECEASED.
Joseph Bauquier died leaving an estate |

} No. 13,979.

|
estimated at about $20,000. In his will he { Richards vs. Donner (72 Cal. 210-211), it
named his daughter, Mrs. Rode, execu- { would seem that no prejudicial error has
trix. Letters having been refused her, | been committed, and that the judgment

Frank Bauquier, a son of the deceased,
the Public Admninistrator, and one Smith,
severally applied for letters. At the
hearing a contest was inangurated be-
tween Dauquier and the Public Aminis-
trator. The court denied the application
of Bauquier and Smith, and appointed
the Public Adminstrator, and thereupon

and order should be affirmed.
Foorg, C.

We conenr:
VANCLIEF, C
BeLcHER, C.

THE COURT.
For the reasons given in the foregoing

| Bauquier took this appeal. opinion the judgment and order are

The petition sets out all the proceed-
ings in the former case, and then, to show
that the petitioner is now entitlied to the |

re

praved for, proceeds to state ““that |

the inventory and appraisement of the |

i property of the said deceased, returned
and filed herein on the 13th day of No-
vember, 1 by the executors of said
estate as aforesaid, was false and untrue,

| in this: Thatsaid inventoryand a praise-

not incinde and set forth the

did
following described property belonging
to said deceased, to wit: Cash in the
{ hands of the said William M. Morris,
one of the executors, to the amount of
88,550; United States bonds in the hands
of said William M. Morris, belonging to
said deceased, tothe amount of $10,000;
cash on deposit in the London and San
Franciseco Bank, Limited, belonging to
said deceased, to the amount of $20,060,
which was drawn out of said bank by
said Morris after the death of said de-
ceased, on a power of attorney which
| was rendered void by
death ot said deceased; that when
the said inventory and appraisement was
returned to and filed in this court, the
said William M. Morris, one of said exec-
utors, knew that the money and property

ment

8

i
|
i
i

the |

atiirmed.

(Filed at San Francisco, March 26, 1891.]
_Appeal from the Superior Court of
Santa Cruz County — F. J. McCann,

An appeal had been previousiy taken
by Mrs. Rode from the order denying her
application to be appointed executrix.
Since the submission of this case here,
that order has been reversed and thereby

the right of Mrs. Rode to be appointed J“‘}.Q'G- R :
executrix apparently  settled. The | | For appellant, E. Spalsbury and W. E,
matters involved in this appeal therefore | Turner.

For respondents, T. H. Laine and Wm.
T. Jeter.
DEPARTMENT ONE.
BARNHART, Appellant,

have become practically of little conse-
quence.

We think, however, it must be held in |
this case, that it was error to hold that the
fact that Frank Bauquier was prejudiced
against his sister disqualified him to act
as administrator. Therefore the order
denying his application and appointing
the Public Administrator should be re-
versed. TEMPLE, C,

We coneur:

VANCLIEF, C,,
Footg, C.

V8. No. 13,233.
KroxN, Respondent.

The plaintiff moved the court below to
re-tax the bill of costs filed by the re-
spondent, by striking out each and every
item thereof, upon the ground that none
of said items were incurred b{' the re-
spondent in maintaining or establishing
any part of his defense to the action, but
THE COURT. that each of said items was so incurred

For the reasons given in the foregoin; ! by his co-defendant. The court denied
opinion the judgment and order appealed | the motion, and the pilaintiff has ap-
from is reversed. | pealed.

—_— The allowance or disallowance of items
[Filed March 28, 1801.] . |for the expensesand disbursements in-

Appeal from Superior Court, San Fran-
cisco—Walter H. Levy, Judge.

Forappellants, Bishop & Watt; of coun-
sel, John H. Durst. !

For respondent, Haskell & Meyer, Otto |
Tum Suden. !

DEPARTMENT TWO.
PmiLripp Krosg,
Respondent,

left in nearly every instance to the dis-
cretion of the Judge hefore whom the
cause was tried. He has an opportunity
to know the issues that are tried, the
character of the prosecution and of the
defense, the principal points upon which
the witnesses are called, and whether
there existed any uecessity for call-
ing them. We mustassume that he would
not allow costs fo a party for witnesses
that were unnecessarily called, or in a
case like the present for witnesses who
were not called for the respondent. There
is nothing in the record in the present
case which shows that the court (ﬁd not
properly exercise its discretion in refus-
ing to-strike out the items objected to.
The plaintiff does not in his affidavit show
that the witnesses named in the bill of
costs were not necessary for the defense
of the res&%ndent or that they did not
testify in his behaif. His statement that

VS, No. 13,927,
W, HILLENBRAND ET ATL.,
Appellants.

The plaintiff, Klose, had judgment in
this action that a certain deed of convey-
ance to a one-half interest in eertain real

roperty sitnate in San Francisco, from
1m to one Williani Hillenbrand, of date
the 25th of April, 1888, was procured by
fraud and artifice; that it was null and
void and conveyed no interest of Klose to
the property therein described, and that
ever since date the pla.inmi‘ has been

curred upon the trial of an action must be |

did not atfect the |

brother of deceased, to his appointment.
March 1800, Theodore Danielsor

a4
<,

self,

April 7, 1800, the court appointed both
petitioners administrators, and both
qualified.

April 29, 1800, William Danielson, an-
other brother of the decedent, who had
been temporarily absent from the State,
filed a petition asking that Erlanger’s ap-
pointment be revoked, and that he be ap-
pointed in his stead.

July 9, 1890, the court, after due notice,
made an order

son.
sumed to be acting under Section 1!
C. C. P. - From these orders Erlanger ap-
peals. July 16, 1880, the notice of appeal
was served and filed.

No undertaking on appeal was filed,
but according to a statement in the tran-

Sy

rc\'ukiniY the letters to !
“illiam Daniel- |
In making this order the court as- |

seript an order was made September 15, |
1890, dis}lwn\ing with security on appeal. |

Such orc
by Section 946, C. C. P. It

er is supposed to be authorized |
is also con- |

tended that no bond was required under |

Section 965, C. C. P.

We cannot agree with this contention.
Plainly on this dopeal the appellant is
not acting in another’s right in the sense
of Section 946, C. C. P. And we think it
equally evident that Section 965 has no
application to this case. This is not a
proceeding had upon the estate of which
he was administrator within the purview
ofthat section. In the first place he was not
administrator. Whatever effect his appeal,
when perfected, would have upon the or-
der removing him, it was in full force un-
til then, It follows that when he filed his
notice he was not such an officer, and
then had no administrator’s bond. Sup-
pose the contrary were held, and the or-
der removing him was afiirmed. How
could his sureties be held for costs in-

i { eurred after his duties as administrator
The argument made in this connection

had ceased ?

jut the section has reference to matters
This is
his personal matter. The undertaking of
his sureties is that he shall faithfully per-
form the duties of his office. How can
he be said to be discharging official duty
in appealing from an order relieving
him from such duty? It is true the
Legislature has tho power to provide for
obligations not mentioned in the bond, or
entirely outside of its apparent scope,
and one becoming surety after the law
has been enacted will be bound aecord-
ingly, for he will be presumed to know
of the law. But this is a harsh rule, and

{ the Legislature will not be presumed to

gation of the pleading |

|

s { have intended such consequence; unless
We cannot conceive how such an act |

the intent isclear. Here the intendments
are all the other way. We think the ap-
peal should be dismissed. TrMPLE, C.
We concur:
BELCHER, C.,
VANCLIEF, C.
THE COURT.
For the reasons given in the foregoing
opinion, the appeal is dismissed.

Letter from Hon. J. W. Husted.
Hon. James W. Husted, who is serving

| his sixth term as Speaker of the Assem-

bly of the State of New York, writes:
“STATE OF NEW YORK, }
ASSEMBLY CHAMBER,
ALBANY, Jan, 16, 1890.

“I desire once more to bear my testi-
mony to the value of ALLcock’s Porous
Prasters. I have used them for twenty-
five years past, and can conscientiously
commend them as the best external rem-
edv that I have known. Yearsago, when
thrown from a carriage and seriously in-
jured, I gave them a thorough trial. In
a very short time the pain that I was suf-
fering disappeared, and within a week I
was entirely relieved. On another occa-
sion, when suffering from a severe cough,
which threatened pulmonary difficulties,
which I was recommended to go to Flor-
ida to relieve, I determined to test the
plasters again, I applied them to my
chest and between the shoulder blades,
and in less than a fortnight was entirely
cured. On still another occasion, when
suffering from an attack of rheumatism
in the shoulder to such an extent that I
could scarcely raise myarm, I again re-
sorted to the plasters, and within a very
few days the rheumatisin entirely disap-
peared. I have them constantly by me,
whether at home or abroad. My family
as well as myself have found them to be
a sovereign remedy, both for external
and internal troubles. I never had but
one kidney difficulty in my life, and the
application of the plasters cured me in a
week. I desire, as I said before, to bear
my testimony in a public way to their
eflicacy, and I know of no better way of
doing it than by giving you my personal
experience.”’

s

“Parson® Davies.

“‘Parson” Davies hastold the story how
he gained his sobriquet. Said he: “A
number of years ago I was managing
Dan O’Leary, the great pedestrian, in a
match at a popular garden in New York
that we rented of old W. H. Vanderbilt,
now deceased. Mr. Vanderbilt seemed
to take considerable interest in O’Leary,
and would come over and stand by the
fence, looking on for hours at a time. In
those days I used to wear a dark suit of
clothes, with a coat cut Prince Albert
style. Well, one day Vanderbilt saw me
talking to O’ Leary, and he asked of & by-
stander, pointing to me, who that clerical-
looking man was. When informed who
I was he said he never would have be-
lieved it, for I looked more like a parson
than a sporting man. That littie conver-
sation got into the Associated Press and I
have been styled Parson Davies ever
since.”

<

EAsE your cough by using Dr. D.
Jayne's Expectorant, a sure and helpful

medicine for all throat and lung ailments,
and a carative for asthma.,

«

| of you in the

No one doubts that Dr.
Sage’s Catarrh Remedy real-
ly cures Catarrh, whether
the disease be recent or of
long standing, because the
makers of it clinch their
faith in it with a $500 guar-
antee, which isn't a mere
newspaper guarantee, but
“on call” In a moment.

That moment is when you
prove that its makers can't
cure you.

The reason for their faith
is this:

Dr. Sage’s Remedy has
proved itself the right cure
for ninety-nine out of one
hundred cases of Catarrh in
the Head, and the World’s
Dispensary Medical Asso-
ciation can afford to take
the risk of your being the
one hundredth.

The only question is—are
you willing to make the test,
if the makers are willing to
take the risk?

If so, the rest is easy.
You pay your druggist 50
cents and the trial begins.

If youre wanting the
$500 youll get something
better—a cure /

DR ABERNETHY'S,
REEN GINGER

BRANDY.

Cures CRAMPS and COLIC

S T O .

e “It is composed of the purest
‘s’gmﬂl‘[yﬂ} ‘I materials, and represents the
] /'Gn;ml
GER RANI perfection.”
S Lt o
E\, ) WM. T. WENZELL,

1%
) % Analytical Chemist.
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SAN FRANCISCO.
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DR. LESLIE’S
QPECIAL
S=As

PRESCRIPTIO

IS THE ONLY KNOWN
REMEDY IN THE
VORLD

WILL ABSOLUTELY
CURE

MUK HEADACHE!

TESTIMONIALS.
TOD & CRAWFORD,

Commission Merchants and Dealers In
Building Material.
SANTA RoOSA, Cal,, Jan. 19, 1891.
BRI1GGS MEDICINE Co.—Gents: Yours of the
15th received. I shall be glad to assist you in

THAT

full medicinal value of Jamaica |
Ginger in the highest degree of |

Busy Fruit-Growers in a Pretty
Yolo Valley—Tancred and Its
Adjoining Farms.

‘N THE SPRING OF LAST YEAR
Robert A. and Neal D, Barker associated
themselves with William MecKay, all of Oak-
land, with a view of searching out a suitable
location in which to engage in the profitable
occupation of fruit-growing, After visiting
many localities, they decided on the Capay
Valley, Yolo County, and the Rhodes tract at
Tancred.

Negotiations were opened with the Capay
Valley Land Company, owning the tract in
question. With W. H. Mills, the General
Agentof that company, they arranged for the
purchase of about 220 acres of foothill land
This being more than they had thought of
taking for their own use, they spoke to a
number of friends about it, with the result
that the tract was divided among the follows
ing people: B. L. Rickok. 40 acres; W. T,
Barnett, 20 acre $; N. T. Greathead, 20 acres;
Mrs, L. Greathead, 20 acres; W. McKay, 20
acres; N.. D. Barker, 20 acres; R. A. Barker,
R0 acres; J. P. Brownlee, 20 acres; Ii. H. Has-
8; A. W.
Kelly* 10 aeres, and Frederick Kelly, 10 acres.

S0 far this had been merely a private ven-

lett, 10 acres; Joseph Barwner, 10 act

o

ture of the gentlemen above named, but in
talking up the question of dividing the land
aiready purchased, it was found that so many
more would like to join it than the area of the
purchese would admit of, that it was sug-
gested on all hands, “Why not get some more
land and divide it up in the same way?”
Then followed the idea of a stock company to
take hold of a larger tract and arrange for the
cultivation of the whole of it,after subdividing
it according to the requirements of the sub-
scribers. A provisional board was formed, a
prospectus issued, and finally, on the 5th of

| June, 1890, the Western Co-operative Col-

onization and Improvement Company was
duly registered and proceeded to business,
with the following officers: President, Will-
iam McKay; Vieae-President, M. P. Brown;
Direetors—H. (. Ellis, Charles Brooke and
R. A, Barker; Seeretary and General Manager,
Neal D. Barker; Solicitor, C. k. Snook; Treas-
urer, First National Bank of Cakland,

The balance of the tract } acres, was pur-
chased. A contract was entered into for the
purchase ot a large number of fruit trees,
vines, etc. This early purchase of trees was
the means of saving between $3,000 and
$4,000 to the company, the prices in some
cases having more than doubled since then.

The ideas which the prospectus set forth
have been but slightly modified and the
progress of the company has been uninter-
rupted. Those who went into it doubtingly
have become enthusiastie, and almost all the
members arranged to set out all their lands in
fruit trees, ete., the first vear. Consoquently
in this, the tirst season, some 40,000 trees and
between 20,000 and 30,000 vines will be
planted.

The satisfactory working of this scheme has
had the effect of attracting considerable at-
tention to the work of the Colony Company,

{ and a number of people are now desirons of

|
promoting the sale of Dr. Leslie’s Special Pre- |

Indeed, mostof what I I
ast four years has
away, myself having |

after a life-time of he
certify.
ell or Dr. Mason, of this place, you may refer
to Top & CRAWFORD, as to the superiority of

your Special Prescription. Yours traly,

WILL. TOD.

Sold by all Druggists.
Briggs Medicine Co., San Francisco, Cal.
mri>-d&wly

scription.

een given
(-(-mf)lc-lwl\' cured
*he, as 1 shall gladly

Price, 25 Cents.
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ave bought |

Should you write to either Dr. Mark- |

jolning in with them. An additional 200
acres have been added to the sixty acres
originally purchased.

For the company is predicted a very bright
future, as well as for the beautiful valley in
which their operations are conducted. How
this marvelous little garden has come to be so
long neglected is a puzzle to every one who
has visited it, but one thing is very sure, and
that is that this ‘neglect will never again be
felt In the valley,

The fruits set out are mostly of the standard
varieties—peachés, apricots, Bartlett pears,
prunes, figs, raisin grapes, etc., while along
both sides of the avenues, throughout the
tract, walnuts will throw their graceful shade,
A considerable number ot citrus trees are also
being set out; guite a sufficient number to
deraonstrate that these fruits can be success-
fully grown in the valley, about which the
eolonists appear to have no doubt, provided
proper care Is given to the young trees, Neal
D. Barker, General Manager of the company,
resides on the tract. and to his care is to be as-
eribed much of the success of the venture,

Mention should be made of the town-site,
about which there is a pleasant innovation
which might with profit be followed by more
ambitious places. A small park of some three
acres has been laid out right in the center of
the town. This park it is proposed to beautify
by planting in it from time to time as many
of the beauties and curiosities of tree and
shrub life as ray be obtained by diligent
search and a wise expenditure of money. It
is not expected that Tancred will ever be a
large and busy city, but it is thought that it
can be made a very pleasant little place to
dwell in.

A petition has been circulated recently and
very largely signed, asking the county to ac-
cept Island avenue, on the colony tract,asa
county road, and to build a bridge across
Cache Creek at this point, in order to give the
settiers on the cast side of the creek access to
lancred Station. The Tancred colonists aro
quite willing to give the necessary ri 2t of
way, and are very desirous of having & bridge
there, as the colony lands estend along both
sides of the stream. It is thought that it
would be a very wiseé expenditure ot publie
money to grant them this very necessary im-
provement, as the operations of such come-
panies arc of widespread benefit to the whole
county and State. The attractions and com-
forts of the cities are well known, but to those
who are willing to settle on the land and show
that the country also aflords attractions and
comforts and ways of making money pleas-
antly, every inducement should be held forth.

The following is a list of the principal mem-
bers of the Tancred Colony, with the number
of acres owned by each, and a fact worthy of
mention is that in each contract or deed is-
sued by the Colony Company there is & pro-
vision that no intoxicating liquor shall ever
be manufactured or sold on the land. The ap-
parent suceess of the enterprise shows that
the ideas and plans of the colony, as set forth
in the prospectus some time ago, are not im-
practicable: C.T. Hull, Berkeley, 5 acres; W,
P. Hammon, Oakland, 14 acres; C.S. Kasson,
San Francisco, 11 acres; Jos. Barker, 10 acres;
A. W, Kelly, Kincardine, Ont., 5 acres; N. T,
Greathead, 5 acres; R. G. Greathead, Oakland,
10 acres; R. A. Barker, San Francisco, 10
acres; N. D. Barker, Tancred, 10 acres; Dr. K,
Favor, San Francisco, 27 acres; J, P. Brownlee,
Kincardine, Ont.,, 9 acres; W, T. Barnett,
Berkeley, 5 acres; M. P. Brown, 10 acres;
Chas, Brook, Sr., Oakland, 10 aeres: W, (.
Boutelle, Berkeley, 20 acres; Mrs. T\ A. Crelin,
Oakland, 5 acres; C. H. Peach, Tanered, 5
acres; H. C. Kilis, Cakland, 10 aeres: J, Van-
stone, Winnipeg, 10 acres; ¥. A. Vaustone,
Tancred, 5 acres; E. Wadsworth, Steramento,
5 acres; M. A. Thomas, Ogkland, € acres;
James Graliam, San Franciseo, 11 acres; As
Stari, 12 acres; J. Stark. 10 acres: Mrs. M.
Vrooman, 5 acres; €. E. Snook, 10 acres; C.
T. Greathead, 12 ucres; Win, McKay, 5 acves;
Mrs. Wm. McKay, Oakiand, 5 acres; Mrs. E.
C. Wooley, Brooklyn, N. Y., 10 acres; Mrs. IL
Beckley, Oakland, 5 acres; T. A, Marriett, 3
acres; 3. C. Harrison, Tancred, 3 acres. The
land reserved by the Colony Company, b
clading townsite, cohslsts of 61 acres

feld-tfld&w




