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"Wherefore plaintiffs pray restitution
thereof, etc.

Bach and every allegation of tho com-
plaint is specifically denied by the de-
fendant.

And the defendant further answering
alleges that he entered into possession or
said premises and made valuable Im-
provements thereon, under a verbal
agreement withone Watson, an agent ofplaintiffOarpentier, to purchase the same
whenever said Carpentier had perfected
his title thereto. Defendant farther al-
leges that he has always been ready and
willing, and is now ready and willingto
pay lor said land the price which he

\u25a0d to pay therefor.
Uponthese issues the parties went to

trial before a jury, which returned a
verdict for the plaintiff for the restitu-
tion of the premises without dai:i
up< a which a judgment was entered
tho plaintiffrecover from the defendant
the restitution of the possession of said
pretni

J be contention of appellant is that he
"didnot occupy tho premises as a tenant
at will or for a term, but on a deliniie
verbal agreement to purchase the land
improved by him.*1 A verbal contract
for the sale of real propertj*, or for an in-
terest therein is invalid,and ifmade by
an agent ofitie party sought to bo charged
is invalid unless the authority of the
agent be in writing subscribed by tho-

tght to be charged. (CivilCode,
section 1623.) Here there was no written
agreement to sell by the owner of the
property, or authority in writing to an
agent to sell. The alleged agreement is
doubly invalid, (1) it was not in writing.
(2) itwas not made by an agent having

ority in writing to make it.
we think Lhe entry and holding of the

ndant under a void agreement con-
stituted him a tenant at will. That being
so, the record presents no error commit-

by the court which could affect the
substantial rights ofthe parties.

Judgment and order affirmed.
We concur: Shaupstkin, J.

DeHaven, j.,
McrAKi-AND,J.

[Filed March 20, ISSL]
Appeal from the Superior Court of

Santa Clara County—Frs. E. Spencer,
_\u25a0 .

For appellants, William L. Gill; of
sel, A. s. Kittredge.

Vox n t.8. U. Houghton.
DEPARTMENT ONE.

2. It appears that there was a motion
made inthe Municipal Court of Appeals
i<> dismiss the appeal in the case of Pate-
man vb. McKeen and* Norton ou the
ground that noappeaj bad been taken, as
required by law. The motionwas denied.
The appellant insists that (hereby the

\u25a0 ifiir here is estopped from assert-
ing want of jurisdiction in that court to

\u25a0 and give judgment in the case.
Ifit be assumed that the respondent

> that motion, still we do not think
that .such action would estop him toques-
tion inthis action the jurisdiction of that
court. The mailer ofthis alleged estoppel
is not set out in the answer ofthe defend-
ant, as it should be ifrelied upon as a de-•• - . (Clark vs. Huber, 2s Cal. 6o4; Davis
vs. I>avis. 26 Id. 39.)

Butpassing orerthis defect inttte an-
swer, in>; fact that the appellants therein• onto dismiss Ute appeal
in that action cannot work the estoppel
claimed. Every (act tausoanection with

tempted taking onhf appeal was
withinthe knowledge of the respondent
therein, and being chargeable With a
knowledge of the law, neither he nor the
appellant here, who stands in his place,

i say that he was d*t*nx d
by any contention of the appellants in
thataction, as to the law governing ap-

ii.mJustices' < fcrarta, and involved
in the decision of that motion.

"The representation, in order to work
an estoppel, must generally l>e a state-
mentof fact, it can rarely happen that• tnent of a proposition oflaw will

le the party making it from deny-
correcCness, except when itisun-

\u25a0 l:« mean nothing bat a simple
statement of fact." (Bigeiow on Estop-
pel, p.

There is nothing in this case which
takes itout of this general rule.

Judgment and order atiinned.
I);-:Havex, J.w e concur:

Haabisoit, t.,
Gabouttk, J.

[Filed March 27, 1891.]
Appeal iVuiu Superior Court, SanFran-

o -J. V, Goffey, Judge.
For appellant, Henry !\u25a0:. Ilighton.
Por respondent, PiUsburyd 1Handing.

DEPARTMENT TWO.
Ik thk Mattbb op tux )

Estate op Josx. Noah, [Xo. 12,999.
Deceased, j

of the questions involved la thifl
onsidered and passed upon in

•of the. s Mil"title, reported in 73. 583. rt is now further shown that
one ofthe executors of Joel Noah's will,
William M. Morris,died on the Ist ofOc-tober, 1887; that the two surviving exec-
ators proceeded to settle up the estate;
that on the 29th of November, 1887, they
presented and Sled their finalaccount,
with a petition praying thai the account
be settled and the estate intheirhandsbo distributed; that on the 12th ofDeeam-

afier due and regular,the matter came on to ba beardand no objection being made thereto, a
in due form oflaw was made and

tlingand allowingthe accounts
executors and distributing all of

iuing in their hands, and
thai afterwards, on the iU'n day of May,

\u25a0 in proper form was
Qtered discharging the exec-

born ali liability to be incurred
after by them*

The appellant, as widow of Joel Xoah,
: unmenced this proceeding by

filingin the Superior Court on the 12th of
LBBB, her petition, praying that the

decree settling the final account ofthe
tors and distributing the estate, be

id set aside, and that she, aa
such widow, be allowed oat of the estate
of d( cased, for hoc support and main-
tenance, the sum of one hundred dollars
per month, to take effect from his death
on the 28th of August, 1888.

}'••: i!i<<ii setSOOl all the proceed-
ithe former c:ise, and then, to show

that the petitioner is now entitled to the
relief prayed for, pvorct?ds to state "that
the inventory ana appraisement of tho
property ofthe said deceased, returned
and ft] \u25a0\u25a0 on the ISth day of No-vember, 1883; by the executors of said
estate aa • »n said, was false and untrue,
in this: Thatsaid inventory and appraise-
ment did not include :uid set forth the
following described property belonging
to said aeceasedj to wit: (:a^li hi thehand- of tho said "Wi.'iiam M. Morris,

the execafeors, t<> the amount of
United State*bonds inthe hands

of said WilliamM.Morris, belonging to
s«id d to the amount of |10,000;
c:i^ii on deposit in the London and San
Francisco Bank, Limited, belonging to
said deceased, to the amount of 520,000,
whichwas drawn out of said bank by

iforris after the death of said i\r-
ceaaed, on a power of attorney which

reudered void by <he
death ol said deceased: thai when

1 inventory and appraisement was
returued to and died in' this court, the
s.iid William M.Morris,one ofsaid exeo-tttont, know that the money and property

The Act creating the Municipal Court
of Appeals did not attempt toconfer upon

ay other than appellate jurisdiction,
"the same power ana jurisdiction incivil

\u25a0 al cases as i.s possessed by the said
County Court." Act of April 1, IS7S

uses 1877-78, p. i?l7i.
And it would seem that in order to call

j into exercise thi.< appellate jurisdiction
SO. there must have been an

el ua! appeal tak< :i in such case, either
directly to such court or to the County
Court And if i:i the case of an attempt-

;ed appeal to the County Court the action
| should in any manner be transferred,
either by force of the statute referred to
or byorder of the County Court, to the
Municipal Court of Appeals, that courtwould not thereby obtain any greater
jurisdiction of the caose than was- pos-'

o;inty Court.
The appeal to the County Court in the

of Pateman vs. McKeen and Norton
ing ineffectual for any purpose for the

hereinbt fore stated, itnecessarily
follows that th? judgment rendered on
such app sal in the Municraal Court* of
Appeals was Without authority and there-

i fore void.

It is unnecessary to determine whether
it was competent for the Legislature, un-
der tho Constitution then in force, to
transfer to the Municipal Court of Ap-
peals a portion of the jurisdiction cou-
ferred by that Constitution upon the
county, as Itisclear that the Municipal
Court of Appeals never acquired any
jurisdiction of tho oase of Pateman vs.
EtfeKeen and Norton for other reasons.
There was no attempt totake an appeal to
the Municipal Court of Appeals, and the
attempted appeal to the County Court
was ineffectual, ifitbeassumed that the
undertaking given upon such attempted
appeal was sufficient in amount, still the
County Court acquired no jurisdiction of
the action, as the undertaking was not
filed within thirty days alter the rendi-
tion of tho judgment in the .Justice's
Court. (Code Civ. Pro., Sees. 074. 978;
Coker vs, Superior et., 58 Oal. 177.)

In the case ju.'-.t cited this court said:
"To effectuate an appeal frem the judg-
ment ofaJustice ofthePeace, three tilings
are necessary, yi?..: The filing of q no-
tice ofappeal withthe Justice, the service
of a cops of the notice upon the adverse
party, and the iiiing of a written under-
taking, :ir;d all these things must be done
withinthirty days after the rendition of
the judgment. (Sees. 874, 978, C. CP.) All
ofthese are jurisdictional prerequisites;
noueof them can bo dispensed with, nor
can any one of them be supplied, or, if
fatally defective, be remedied ai'ter the
time limited in the statute; for, until ail
the prerequisites are completed, theap>

inot effectual for any purpose,"
This view of the law has been approved

in the later oases of (nil vs. superior
Court (68 Cal. 25) and Duterte vs.Superior
Court (84 < 'ai. 536) and must be considered
as the settled rule here.

servedand tiled a notice of appeal from
said judgment to the County Court ofsaid
city and count;/, but no' undertaking
th< icon v.as filed until June 9, 1ST::.

The case was tried in the Municipal
Court of Appeals on September "J.i. ib~!»,
and on thai day said oourt rendered the
judgment under which the appellant
claim:-'. \o order was made by the
County Court transferring the case to theIMunicipal Court of Appeals until after
the latter court had given its judgment.
But on November 11, 1879, such order of;transfer was made, and which also di-

-1 rected thru the same be tiled nunepro tune
as of June 14, 1879.

it is claimed by respondent thut this
[•judgment was void for want of jurisdic-
tion, and thai therefore, no titled passed
under the execution t*ale mentioned, and

;this is the principal question for decision
here.

t described in the last preceding paragraph
I belonged to said deceased, and knew that

the samu .should huvu been described, set
forth, sin<l included in said Inventory, but
the said William M.Morris, knowingly,
deceitfully, and fraudulently, and for the

: purpose of deceiving and defrauding your
i petitioner and the court, did not disclose
i his possession thereof, and omitted to mi-
i dude the sums, or any part thereof, in• j said inventory in order to impose upon
, jthe court, and in order that the action and
F idecision of this court might bo iuflusneed-
| and prejudiced against your petitioner,

• and ivorder that the oourt might be mado
to believe thai the estate of the said de-

» ceased w.ißv smaller tlnin it really \\:< .-
And the said William M. Morris, then

I j and there, anil thereafter, connived and
I conspired with the devisees under the
i will of said deceased to deceive and

j impose upon this* court, l«y agreeing upon• :a secret and clandestine distribution of
\u25a0 said money and property in the bands> Iand under ihe control ofthe said Morris,
• j as aforesaid, and tho aame was. inporau-
• ance of said fraudulent, collusive, and
s clandestine agreement, thereafter dis-
-1 tributed by said Morris to said devisees
r without the knowledge or consent of
, this court."

The petition also states that the peti-
i tioner did not learn ofthese facts untilon
s or about the sth of May,1888, and that,
; notwithstanding sho exercised all tho
i diligence in her power in searching for
'. and collecting testimony to establish
s them, she did not succeed, and couhi not

have succeeded In doing ho, until im-
;.mediately before the 12th of December,
• 1887, and that itwas impossible forher to

causo to be prepared and filed a new pe-
tition, asking for an allowance, before the
decree of distribution was made and en-
tered.

The executors demurred to thopetition
i on the ground that it did not state facts

sufficient to entitle the petitioner tothe•
relief prayed for, or to any relief. And

! whenlhe petition came on to be heard,
\u25a0 the executors, by their counsel, moveds the court for v dismissal thereof, upon therIground that a decree ot distribution had

been duly given, made, and filed; that
; the executors had been discharged from•

all their liabilitiesas such executors; thatr the court had no jurisdiction to hear the
i petition; and als.l because the whole mat-
L ter Avas res acfjudicata. The court granted

\u25a0 the motion and entered an order dis-
missing the petition. From that older
this appeal is prosecuted.
InWillisvs. Farley (&4CaL49JL) it ap-

\u25a0 ]peared that an action' was commenced to. i foreclose a mortgage against the property
ofan estate, and process was served on one

; Shirley as administrator, after the estate
i had been distributed and the adminis-

trator discharged. It was said: "When
that action was commenced and the de-cree was entered there was no such ad-> ministratior, and hence, tho whole pro-ceeding was of no binding validity, itwas
to all intents and purposes a. nullity; for,
by the discharge oftheadministrators they
were as completely separated from the
business of the estate as if they had be m
dead ;and J. M.Shirley had no right to
appear inor be a party to any suit as the
representative of the estate winch bad
passed from his hands, and respecting
which his authority had long before then> whollyceased."
Itis churned for appellant that that case

\u25a0 is uniike this, and not inpoint, because
hero there was a direct application to ha^ c
tin- discharge set aside on the gound that

i part of the estate had been concealed
and keptback. But, under the circum-

\u25a0 stances shown, we fail to sec how; this
feet can in any way aid the appellant.

<>n tho former appeal it was held that
under tho statute only those who were
the Immediate family of the decea

| and were by law entitled up to bisdeath
j to look to him for support and protect ion,

\u25a0 could claim any allowance for support
lout of the estate. And the court, alter
Ireviewing the authorities, said (73 CaL

:"ItIs enough to say that—since the
pellant voluntarily made an agreement

withher husband for separation, such as< our law authorises, received and enjoyed
the benefits of the money paid forher

j support during the separation and volun-
tarily continued to live apart from him
withoutanyattempt to set asidi the agree-
ment or to assume again the matrimonial

Iconnection, or even to demand further
jmoans for her separate support— the court
below was justified in hoi. ling that the
petitioner did not constitute the immedi-
ate fiunilyof thedeceased, to whom was
to be continued, during the settlement of

Ithe estate, the 'reasonable support'
which the husband, in ordinary cases, is

jpresumed to furnish his wife."
i As is readily scon, the de ision did not
depend upon the amount or value of the
istate, but rested solely upon the ftict thatthe petitioner, under the statute, was not
entitled tothe reliefdemanded. Now eon-<•• <linjr,as claimed, that it was the duty of

court bciow, when informed under
i,even by a stranger, that a laxg< part

of the estate had been < cealed and
withheld from administration, to arrest
all proceedings, until the truth or falsity
of the accusation should be ascertained,
and, if found to be true, to vacati

srof distribution and discharge, still
apj ellant's rights were inno way affected
by the action of the court, and she was
not thereby ''aggrieved.''
It results, we think, that the appellant's

petition was properly dismissed, and we
advise that the order be affirmed.

liKl.CilliU,C.
We concur:

Vanclikf, C,
Footj:, O.

THE COURT.
For t.'ie reasons given in tho foregoing

opinion the order appealed from is
affirmed.

[Filed at Sacramento March 28, 1891.]
Appeal from the Superior Court of Sac-

ramento County— W. C. Van Fleet,
Judge.

For appollant, John-son, Johnson tfc
Johnson.

For respondent. Robert T. Devlin, A.
L,Hart and J. C. Tnbbs.

IN BANK.
Inthe matter of thk Es- )

tate op Joseph Bait- ]\u25a0 No. 13,979.
QUIER, DSQKASKD. J
Joseph Bauquicr died leaving an estate

estimated at about 920,000. In his willhe
named his daughter, Mrs. Bode, execu-

Itrix. Letters having been refused her,
Frank Bauquier, a son of the deceased,

j the Public Administrator, and one Smith,
severally applied for letters. At the

j hearing a contest was inaugurated be-
tween Bauquier and the Public Aminis-
trator. The court denied the application

|of Bauquier and Smith, and appointed
the Public Adminstrator, and thereupon
Bauquier took this appeal.

An appeal had been previously taken
by .Mrs. Kudo from ths order denying her
application to be appointed executrix.
Since the submission of this <m^o here,
that order lias been reversed and thereby
the right of Mrs. Rode to be appointed
executrix apparently settled. The
matters involved inthis appeal thereforo
havo become practically of little conse-
quence.

We think, however, it must be held in
iliiscase, that itwas error to hold that tho
fact that Prank Bauquier was prejudiced
against his sister disqualified him to act
as administrator. Therefore the orderdenying his application and appointing
the Publio Administrator should be re-versed, Temple, C.

AN e concur:
Vanci.ikf,C.
Footjb, C.

THE COURT.
For the reasons given in the foregoing

;opinion the judgment and order appealou i
, from is roversed.

[Filod March 28, 1801.]
Appeal from Superior Court, San Fran-

ciflOD—Walter 11. Levy, Judge.
Forappellants, Bishop A Watt; of coun-sel, John 11. Durst.
For respondent, Haskell ikMeyer, Otto {

Turn Sudon.
DEPARTMENT TWO.

PHILLIP!' IvLOSK,
Respondent,

vs. No. 13,927.
\\ M.HILLENBRANDET AL.,

Appellants.
The Plaintiff, Elose, had judgment in

this action that a certain deed of convey-
ance to a One-half interest incertain real

iProperty situate in San Francisco, from j
him to one William Billenbra&d, of date >

|tbe2sth of April,1888, was procured by
: fraud and artlflee: that it was nulland
void and conveyed no internal ofKlosetothe property therein described, and thatever since that date the plaintiffhas been

A.MKi.IAA. WiXSI.UW, 1Respondent, |
rs, f No. 13,114.

O. F. GOIIRANSKN",
Appellant. J

The appeal in this ease is direct from
the judgment upon the judgment roll
alone. rJ be appellant seeks its reversal
upon the ground that the court below did
not make findings upon nilthe issues in

tnplaini is in the orcii-
nary form of a complaint in ejectm* su.
The answ - ;.i! allegations,
alleges title in the defendant, pleads the

.ie oi limitations, and s.'.as up :;n

fense. The court found only
Facts which were alleged in the com-

plaint, and rendered judgment infavor!.
nan vs. Henry (84 CaL 104),

"a failure' to find upon isome issue a finding uiwn which would
uierelj have the effect of invalidating a I

nnent fullysupported by the findings
niade-, will not be held ground foi
versa I, unl< JS it i< shown by statement <>;\u25a0

billofexceptions that evidence was sub-
mitted in relation to such Issue." Appel-
lant seeks to ( -ti the present case
from Himmelinan vs. Henry by th<
that it :\u25a0 recited in the findings hei
that "the court proceeded t<. hear
cause upon the issues made bytheoom-
plaint and the answer of the defendantthereto: and the court having heard the

i& of the parties in support of.the is- '\u25a0
; and the argument* of

counsel, makes the findings of fact andconclusions of law;" and he contends
that this recite] ks a sufficient compliance
with the rule laid down inflimmelman I

Henry.
Ifwe should concede that this sta

meat in the findings is sufficient t«> au-thorise us to assume that evidence watf. upon the issues presented by theanswer, it would'not followthat the fldl-
nretomake a finding upon such i--

error available to the defendant
on this appeal, fhe opinion of the

I in Himmelman vs. Henry, that a Ijudgment wouW not be rev< rst a for fail- Iare ;;> find apon an issue, "unless it was
shown that evidence was submitted in
relation to sttcfa issue," necessarily lm-
pllsd that the evidence so shown must beHuflicient to authorize such a finding
would "have the effect or invalidating a
judgment fully supported by the findings
made." Such :i finding would not be
authorized is' the evidence introduced
w.-is insufficient to sustain the aU
tions presenting the . . ay more
than itwould if there were- no evidence

0 luced in reference thereto, [neither
the finding of the court could only

be against the allegation, and conse-
quently would not "invalidate" tbeiudg-
ment rendered in accordance with the
other findings; and, inasmuch as the
failure tomake such finding would not

;t th.- substantial rights of the ap-
pellant, the judgment oughtnottobe re-versed, c. <'. P.5ec.475.J Therappellant

»t prejudiced *:]\U \u25a0 the court sl\all ;
fail to make such findings in bis behalfas willcountervail itsother findings; and.as error In the court below is not to be I

•iimusi be shown l>y him, i;
js incumbent on him to produce before
this couri the evidence that was pre-
sented to that court inorder that we may

mimic whether any error was com-
mitted in failing to make such findings.
It the omitted findings must h|

ers< to tl . ot, their omission
i-not error sufficient to authorize the re-

al of the judgment (Hutohins vs.. »BCal.
•n which the eonrtmade

no finding inthe present ct
tendered by the answer, and it was in- |

1 nton t!ie defendant to introduce I
in their support. There is no

sumption that such evidence was in-I
I iced, and, unless the defendant did

\u25a0
" duce e\ idence, which unless con-

srted w< stain Ij;n aU-
«-<.nn wh< li'.t required to make

thereon. It is ad en<
n• *duced,but itmust also be shown

'.v!ii<-li was ml
• >rt lii^aJli

t tl-
inRupport of the• ' imply thai aijj particu-

'
ref-

:i:»ji\ particular i
aoiimplyt]

• •
\u25a0 >ofe

i .1 hi •;\u25a0 I;;:i
\u25a0\u25a0 ?

"
il;\u25a0\u25a0 ans\i p. in Him-

nan \>. [lonry it w i in the \u25a0

\u25a0•the court kuu. id proofs of I. \u25a0: i\ e
tiuda r.s matters of faci sa fol--

recital was not deemed suffi-
ise to justify the presump-

I Up Mi
eh no finding was made,

.-; perceive any substai
veen the i tcital in that

tnd in the one before us.
[l' ' appealed from (s

a!V.r ' lIAUUISuN, J.•ir:

. .1.
'

1 March 27, 1591.]
A. Superior Court, San Pran-Oisoo K. Wilson, Ju
';• \u25a0\u25a0' :P'Uant, Ji Smith, .Smithky.

_/«« « '• '"• Hates; of counsel,Mynck vv Deering.
DEPARTMEJTT OKE.

Mr!u;i.N,Res pondent, j

BTo. 13,630.
JfAtTOHTOX, Appellant. )

Action to \u25a0\u25a0'<\u25a0\u25a0 onfilcting elaj
to certain real |

Tbeappellan title to the !
in controvei-sy i>y virtue of a pure]
thereof at a Bale under nn i
issned upon a judgm utofthe Manic

t of Appeah
-

\u25a0 , ;n
Harry Patetnan against

SV. H. Norton for
tl."' sum < ' >-\u25a0' "•'\u25a0. including <")«tM.

Ti. I eman vs. McKeen and
Norton was coiruneneed in the court

for \Uo City and
judgment

therein r.nderod on May 8, [879, in favor i
of the plaintlti therein and against tfce j
defendant* in that action.

On June 6, 1879, the defendants therein j

certain of the witnesses were called as
witnesses for the eo-dotendant of the re-
spondent, and did not testify on behalf
or tho respondent, "except in a gen-
eral manner in connection with 11. F.
Kron * -

\u25a0=•\u25a0 and that they did not
testify on behalfof Oscar Kron, as con-
tradistinguished from H. P. Kron," is an
admission that they did in some respects.
or upon some matters, testify in behalf ofthe respondent So, too, his statement
that other witnesses "did not testify as to
any separate issue as made by the answer
of Oscar Kron," does not* sufficiently
show that the items for their defense as
witnesses should be stricken from the
cost bill. The character of their testi-
mony at the trial is not a lest of the
necessity for incurring the expense of
subpoenaing them as witnesses. The
memorandum of costs Hied by the re-
spondent is supported by the affidavit of
binattorney. that "the foregoing items of
OOSts and disbursements: in this action
are correct, and that the said disburse-
ments have been necessarily incurred in
said action," and, unless controverted,
should control the decision of the court.

Tho fact that the items for the fees of
the Sheriff, the clerk and the reporter
were for services performed for both de-
fendants, and not for services performed
for Oscar Kron alone," wouldnotauthor-
ise the court to strike these items from
the cost bill. The respondent may have
himself paid all of these items, and ifso
they vvere expenses necessarily incurred
by him in his defense.

The order appealed irom is atlirmed.
llaukison, J.

e concur :
(Jarolttk, J.,
Patkrson, J.

[Filed at Sacramento. March 28, 1891.]
Appeal from the Superior Court of

Tulare County
—

Wra, W. Cross, Judge.
For appellant, Justin Jacobs.
For respondent, C. <J. Lamberson.

IS KANK.
ESTATX of J. 11. Da.xiel-)

SOX, PKCKASED, EDWARD
Eulangeh^ Appellant, . No.14j058.

Wm. Daxiei.sox,
Respondent*

J. H. Danielson died intestate and un-
married, leaving two brothers in this
State.

March 18, ISOO, the appellant, who was
not a relative of decedent, filed a petition
asking for lettersand at the same time the
written consent of Theodore Banielsou, a i
brother of deceased, to his appointment. |

March 24, 181»(), Theodore Danielson
fileda petition asking for letters for him-
self.

April7, lß9o, the court appointed both
petitioners administrators, and both j
qualified.

April». 1860, William Danielson, an-
other brother of tho decedent, who had
been temporarily absent from the State,
fileda petition asking that Erlangcr's ap-
pointment be revoked, and that he be ap-
pointed inhis stead.

July i),1880, the court, after due notice,
made an order revoking the letters to
Erlanger and appointed William Daniel- j
son. Inmaking this order tho court as-
sumed to be a< ung under Section 1383,
C. C. P. From these orders Erlangerap-
peals. July IBy 1880| the notice of appeal
WSS serv. d and filed.

No undertaking on appeal was filed,!
but according to a statement in the tran- |
script an order was made September 15, |
l^H.),dispensing with security on appeal, i
Such order is supposed to bo authorised
by Section 946, C. C.P. It is also con-
tended thai no bond was required under
Section 965, C. C. P.

We cannot agree with this contention.
Plainly on this appeal the appellant is
not acting inanother's right in the sense
of Section !MO, C. C. P. And we think it
equally evident that Section 06T> has no
application to this case. This is not a
proceeding had upon the estate of which
he was administrator within the purview
oi that section. Inthefirstplacehe was not
administrator. Whatever effect his appeal,
when perfected, would have upon the or-
der removing him, it was in full force un-
til then. Ittollows that When he tiled his
notice he was not such an officer, and
then had no administrator's bond. Sup-
pose the contrary were held, and the or-
der removing him was affirmed. How
could his sureties be held for costs in-
curred after his duties as administrator j
had ceased?

But the section has reference to matters
in which the estate is interested. This is
his personal matter. The undertaking of
his sureties is that he shall faithfullyper-
form the duties of his office. How can
he be said to be discharging official duty
in appealing from an order relieving I
him from such duty? It is true the i
Legislature lias thopower to provide for
obligations not mentioned inthe bond, or
entirely outside of its apparent scope,
and one becoming surety after the law \u0084
has been enacted will be bound accord-
ingly, for he will be presumed to know i
of the law. But this is a harsh rule, and
the Legislature will not be presumed to
have intended such consequence; unless
the intent is clear. Here the inteudments
are all tho other way. We thins: the ap-
peal should be dismissed. TbmpXiS, C.

We concur:
BSX<CHKR, C,
Vancue&f, C.

THE COURT.
For the reasons given in the foregoing

opinion, tho appeal is dismissed.
-«.

Letter from Hon. J. W. Husted.
Hon. James W. Husted, who is serving

!his sixth term as Speaker of the Assem-
bly oftho State of New York, writes:

"State of New York, ")Assembly Chamber, >•
Albany, Jan. 16, 1890. J

"Idesire onco more to bear my testi-
jmony to the value of Allcock's Porous'
Plasters. Ihave used them for twenty-

!five years past, and can conscientiously
commend them as tho best external rem-
edy that Ihave known. Years ago, when
thrown from a carriage and seriously in-
jured, Igave them a thorough trial. In
a very short time the pain that Iwas suf-
fering disappeared, and within a week I
was entirely relieved. On another occa-
sion, when suffering frontasevere cough, I
which threatened pulmonary difficulties,
which Iwas recommended to go to Flor-
ida to relieve, Idetermined to test the
plasters again. Iapplied them to my
chest and between the shoulder blades,
and in less than a fortnight was entirely
cured. On still another occasion, when
suifering from an attack of rheumatism
in the shoulder to such an extent that I
could scarcely raise my arm, Iagain re-
sorted to the plasters, and within a very
few days the rheumatism entirely disap-
peared. Ihave them constantly by me,
whether at home or abroad. Myfamily
as well as myself have found them to be i
a sovereign remedy, both for external
and internal troubles. Inever had but
one kidney difficulty in my life, and the
application of the plasters cured mo ina
\u25a0week. Idesire, as Isaid before, to bear
my testimony in a public way to their
efficacy, and Iknow of no better way of
doing it than by giving you my personal
experience."

"Parson"" Davies.
"Parson" Pavies has told the story how

he gained lii.s sobriquet. Said he: "A
number of years ago Iwas managing
Dan O'Leary, the great pedestrian, in a
niatch at a popular pardon in Now York
that we rented of old W. H. Vanderbilt,
now deceased. Mr. Vanderbilt seemed
to take considerable interest in O'Leary,
and would come over and stand by the
fence, lookingon for hours at a time*. In
those days Iused to wear a dark suit ofclothes, with a coat drift Prince Albert
style. Well, one day Vanderbilt saw me
talking to O'Leary, and he asked ofa by-
stander, pointing to me, who that clerical-
lookingman was. When informed who
Iwas he said he never would have be-
lieved it, forIlooked more like a parson
than asporting num. That littleconver-
sation got into the Associated Press and I

_
\u25a0 '"\u25a0

and now is tbo owner of and entitled tothe possession of an undivided one-half
part or shave of the lotof land described

iin tho deed with tlie improvements
thereon. And farther that &conveyance
from William Hillenbrand of the same
property Hy deed executed on the -J IstOf .January, 1889, to his wile, Anna Hil-

ilenbrand, was executed In fraud of tho
rights of tho plaint in", und is null and
void. It was further ordered and ad-

Ijudged that the plaintiff be let into the
jquiet possession, occupation and enjoy-
ment of the undivided one-half part or
share ofthe lotofland and premises de-
scribed in the judgment, and that the
plaintiff recover his coats. From that

\u25a0 judgment and an order denying a now
trial this appeal is taken.
It appears from the evidence on behalf

lof the plaintiff, that he was at the time
he signed and acknowledged the deed to
Wiiiiani Hillenbrand; aperson advancedin years, and of great weakness ofmind,
although not amounting to disgaalifina-

| tion; that he made the deed without ade-
quate consideration, and without inde-pendent advice; that hn wa.s induced to
make that instrument by an imposition
practiced upon him oa the part of Dr.Schmitz, the father of Anna Hillenbrand,
who was the plaintiff's attending physi-
cians in this that Klose was informed by
tho doctor that he was dangerously sick,
and that it would bo better in order not
to retard tho building of ahousftonthe
lot conveyed, which \v:is then being

] erected by William Hillenbrand and
jKlose jointly;that he, Klose, should ex-
eeuteadged to Hillenbrand of Klose's
Interest in the property, but that this in-
strument should nave included in it a
clause that it was not to go
into effect unless Klose should die

| from his then illness, and should notIbe delivered or go into effect until after
his death from such illness. But without

Iany authority from Klose. after Schmidt
had obtained the deed in this way,I!ii! ,;-
brand got possession of iiand' placed it
upon record. Alter Klose found this out,
he was uneasy and asked to look at it,
so that he could have it examined by
a friend, presumably to see if his
wishes had been carried out as promised.
Hi- was put oil", however, from time to
time, by the promises ofHillenbrand to

Ideal fairly with him and in good faith
carry out the original design as under-
stood by Klose, viz.: that ifTie got well
from the illness, lor which the father of
MTrs. Hillenbrand was treating him, the
deed should be destroyed.

But so far from drawing the dcp.d as be
agreed to do, or delivering it as lie prom-:. thf physician ofKlose violated bothhis agreements, with the knowledge and
connivance of Hillenbrand and wito.
The deceived and confiding old man
brought this action after he found that so
for from keeping the promises made to
him, these parties bent on preserving

jtheir unjust advantage, had fullyconsum-
imated it, as they supposed, by Hillen-brand conveying the property to his wife.

Itis first contended for the appellants
that the evidence is insufficient tosupport
the findings. We think that which was
introduced by the plaintiff is ample for
that piirp
Itis next contended that the complaint

does not allege that tue deed was to
contain a clause thru it was not to go into
effect unless the plaintiff died from his
then illness, but the pleading only alleges

! that the clause was to bo to
;the effect that the deed was not to
Igo Into effect until alter the death of
Klose without reference to whether
he died from his then illness or not.

it. therefore, the evidence and findings
are conflicting with the case made in the
complaint A careful examination ofthe

Ipleading in question does not bear out
i this contention. Itis manifest from the

whole language employed, although the
b une is not couched in the clearest terms
for that purpose, thai the pleading as to
that matter conforms to tho findings und

'\u25a0 evidence.
Itis alleged in the complaint, and found

tobe a fact by the finding, liThat said
William Hillenbrand at once took pos-
session of said deed from the hands of

•\u25a0•id SHunitz the doctor), and caused the
same tobe recorded by said Schmitz in
the office of the County Recorder of the
City and County of ban Francisco, as
though the same had been delivered to
him :>y this plaintiff, when, in truth and
in fact, the said deed has never been de-
livered to said Hillenbjfand.'1

The argument made in this connection
by the appellants, for a reversal of the

nnent :\m\ order, seems to be that this
fin lingihowsthat thedc.ed wasdelivered
by Schmitz, and that as he had the power
confided to him to deliver it condition-
ally, that although he used this power t>v
violating his promise to the plaintiff,
yd it was k Legal delivery, and hence the
finding that there was no deliverycon-
flicts with the fact, which 'states
that delivery was given by
v.\u25a0\u25a0 possession taken by Hillen-
brand from S.'hmitz. In other words,
although Schmitz violated his promise
not to deliver, yet this did not affect the
delivery so far as Hillenbrand was con-

icd.
We cannot conceivo how such an act

can accomplish the legal result claimed.
Bria n vs. Brison, 75 Cal. 527: C. C, Sec-

tion 1572). The allegation ofthe plea-iing
and (he finding show no authorized
delivery to Hillenbrand, but a possession

Larecording ofthe deed fraudulently
obtained and made.

But ifwe were to concede tho specific
points made by the appellants involving
the pleadings and findings as being welltaken, the judgment and order should
not bo reversed as the pleadings, findings
and evidence all show this much at the
very least, vis.: Thai Klose made a deed
that he did not intend to make; that lie
was old, sick, and of impaired intellect ;
that the instrument was made without
any adequate consideration and without
independent advice, but to the contrary
by intended and deceptive advice, ana
that he would have moved to set itaside
in seasonable timo, but for -the promises
made him by William Hillenbrand, and
that as soon as lie unwillinglydiscovered
that he had been deceived by tho-;e he
had reason most to trust lie sought
through the courts to obtain redress.

Gnuer this state of foots, as we under-
stand the rule in such cases, laid down in
Richards vs. Donnier vC72CaI. sld-211), it
would seem that no prejudicial error has

\u25a0 committed, and that the judgment
and order should be athrmed.

Footk, C.
We concur:

Vancmkf, C,
Bklchkr, C.

THE COUKT.

For the reasons given in the foregoing
opinion the judgment and order are
affirmed*
[Filed at San Fivmeiseo, March 20, 1801.]

Appeal from the Superior Court of
Santa Cruz County —F. J. McCann,
Judge.

For appellant, E. Spalsbury and W. E.Turner.
For respondents, T. H. Laiue and Win.

T. Jeter.
DEPARTMENT ONE.

Barjjiiart, Appellant, )_ vs. INo. 13,233.Kkox, Respondent. J
The plaintiffmoved the court below tore-tax the bill of costs tiled by the re-

spondent, by striking out each and every
iiem thereof, upon the ground that noneof said items were incurred by the re-
spondent in maintaining or establishing
any part of his defense to the action, but
that each of said items was so incurred
by his co-defendant. The court denied
tho motion, and the plaintiff has ap-
pealed.

The allowance or disallowance of items
for tho expenses and disbursements in-
curred upon the trial ofan action must bo
left in nearly every instance to the dis-
cretion of the Judge before whom the
cause was tried. He has an opportunity
ito know the issues that are tried, the
character of the prosecution and of the
defense, the principal points upon which
the witnesses are called, and whether
there existed any necessity for call-
ing them. We must assume that he would
not allow costs to a party for witnesses
that were unnecessarily called, or in a
case like the present for witnesses who
were not called for the respondent. There
is nothing in the record in the present
case whichshows that the court did notproperly exercise its discretion In refus-
ing to strike out the items objected to.
The plaintiffdoes not uxbisaffidavit showthat the witnesses named in the bill of
costs were not necessary for tho defense
of the respondent, or that thoy did not
testify in his behalf. His statement that

EASE your rough by using Dr. D.
Jayne's Kxpeetorant, a sure and helpful
medicine for all throataud lung ailments,
and a curative for asthma.

7

No one doubts that Dr.
Sage's Catarrh Remedy real-
ly cures Catarrh, whether
the disease be recent or of
long standing, because the
makers of it clinch their
faith in it with a $500 guar-
antee, which isn't a mere
newspaper guarantee, but
"on call

"
in a moment.

That moment is when you
prove that its makers can't
cure you.

The reason for their faith
is this:

Dr. Sage's Remedy has
proved itself the right cure
for ninety-nine out of one
hundred cases of Catarrh in
the Head, and the World's
Dispensary Medical Asso-
ciation can afford to take
the risk of your being the
one hundredth.

The only question is—are
you willing to make the test,
if the makers are willing to
take the risk ?

If so, the rest is easy.
You pay your druggist 50
cents and the trial begins.

If you're wanting the
$500 you'll get something
better —a cure!

DR-ABERNETHY'S
m pULW riYfji'p

JL
'
m^'

pfi Cures CRAMPS and COJLIC

'-•r~| "Itis composed of the purest

.•(jtfßNtjty, \materials, and represents the
I/SREEKN * tv

"
medicinal value ofJamaica

BtreaDD«uro Gitt«er ia the bi8hest degrtc of
P[UUISRAN!ffi ptrlection."

fc^r^T Analytical Chemist

f^~-rr~r~-Jk~^ Sold by t>ragsista and Wine
F Merchants.

pS™H lOS. S. SOUTHERMMUFACTUEINO CO.,
SA> FRANCISCO.

DR. LESLIE'S
QPECIAL

PRESCRIPTIO |\j
IS THE ONLY KNOWN

REMEDY IN THE
WORLD

THAT AVILI> AIJSOL.UTEL.Y
CUBE

SICK HEADACHE!
TJKSTIMON1AUS.

TOD & CRAWFORD,
Commission Merchants and Dealers In

Building Material.
Kama EkAA, CaL, Jan. 1«>, 3 891.

BRIGOS MkdicixbCo.—Gents: Yours of the
15th received. 1shall >o glad to assist you in j
promoting th« Hale ofDr. Leslie'a Sp«cial Pr©-
scription. Indeed, lnost ofwhat! have bought !
of you in 11:,- put lour years has been given
away, myself having been completely cured
after a life-time of headache, as 1 shall gladly
certify. Should you write to cither l>r. Mark-
ell or Dr.Mason, of this place, you may refer
to Ton <fc CKAWKoitD,as to the superiority ofyour Special Prescription. Yours truly,

WILL. TOD.
Price, 25 Cents. Sold by alli->nur*?ists.

Briggs Medicine Co., Sau Francisco, CaL
mrlo-d&wly

A£gdi Ifed Wt* Maying
tomething BA.Df

WISEI

BOOTS a^d SH(jE3

Wo!ff's|J3^£Blacking !
NEVER GET HARD AND STIFr.WATERPROOF and wnnntwl to preverv*

leatbt T.i3J<! keop it wonand durable.

fo© Will pay fbr lh« Cost 100
IOC of ctl*nePiS Plata Whit*4AMIX *«a« vca^l. to R«by, "wO
IUO Emei-ald,Op«l, IQfi
%Qe or oausx Co*ny«*««• •\qZ

*
FOR GLASS\% WILL DO IT.

W. llDOUGLAS
&*3> LJ II? anrt other "Pwlal-iHUfc gSiEf^SsS:
rjipted, and so etaniped on bottom. AddressW.JL. DOUGLAS, JSrockton, Mass. Soldby

'
WEiNSTOCK, I.UBIX & CO., Agents,

Kos. 400 to 418 X stroot, Siicrnmento. !

fEMNYROYAL PILLS9 j"~(£>""vV. Orfftaal and Only fionntke. A
yrj/ftJ\ B**'C, alx»v« reliable, ladies aik i«\riILAWaP I'rnSKl"* '*>"\u25a0 CkicJifter <lfn.ci.ifc DiajS^,

fcg*^y^gjffiggl«»o«<jBrand inKed >nd Gold DiPtar.i«V%jOr ,
T"Sk

—
«T*«\«boXM. stulea withblue rihbon. Take \9f

TH 9^k <KNHO «tfaer. Kefme danffsrous iuUtitu- V
if"ft?Montmilimitations. AiDruggiiW. er nef>a to.
IW Jff is M&mr>l fur yartioulnrj, trutimonlsls &ad !
\V Sf "Relief fl»r La4le«,"ti»l«Kmp, by»ttttrn '\u25a0—
\ IT Mull. 10.000 TcstimoßiAli. Jfat*4 Paper. >

rchlcheaU-rtAemlejdlo^lilitdUenHquar^ I

Busy Fruit-Growers in a Pretty
Yolo Valley—Tancred and Us
Adjoining Farms.

£N THE SPRING OF LAST YEAR
liobert A. and Neal D. Barker associated

UtetOMlrMwHh William McKay, all ofOak-
land, withn viewof searching out 11 suitable*
locution in which to imtlQ in Utfl pn>ataul«
occupation of fruit-growing. After visiting
muny localities, they decided ou the fapay
Valley, Yolo County, and the Khodes tract at

Negotiations wore opened with the- Cnpay
Valley lriiini Company, owning the tract in
question. With W. H. Mills, the Gkncrul
Agontof that .N.n.iuiiv, tlhyarn-n-.M f,>r tho
purchase of tboatSSO acres of fboihin land
Thts being more than tiny had thought of
taking for their own us,-, vuU y spoke to i\
number of friends about it. with tho result
ihut the tract was divided among the follow-
tbg pi,.pi,- B. L. Ilickok.4o acres; W. T.
Baro«O,20 aeu-s; >.'. T.Gr.r.thuid, 30 ncn'-s;
Mrs. L.GttHtlnad, gO acre-; W. M< Kay. 20
iii-;-;N. D. Badwr, 3o notes; it.a. Barker,
20 tens; J.P. I!•own lee-, 2Oa<-r. s ]\u25a0;. n. Has-
lett, 10 acres; Joseph BUh r, in »,..-: \. W.
Kelly'lo acres, and Frederick Kelly,10 acres.

Bofut this had be.-n merely ft private ven-
ture of the gentlemen nbovo named, but in
talking up the question of dividing the land
already purchased, Itwas found that so many
more would like to joinit than the area of the
purchase would admit of, that it was sug-
gested on all hands, "Why not get some inoro
'.an,land divide it up j:i the mm way?"
Then followed the idea of a stock company to
take hold of a larger traci and arrange for tho
cultivation of the whcleof it,after subdividing
itaccording to the requirements of tho sub-
scribers. A provisional board was formed, a
prospectus issued, and finally,on the r.th ef
June, IS9O, the Western Co-operative Col-
onization and Improvement Company was
duly registered and proceeded to business
with the following otficers: President, Will-
iam McKay; Vice-President, M. P. Brown;
Directors-H. c. Kills. Charles Brooke and
EL A.Barker; .Secretary and G"i>erul Maiiagi-r,
Neal 1). Barker: Solicitor, C. E. Snook; Treas-urer, First National Bank of Oakland.

The balance of the tract. 37:j acres, MMpur-
chased. Acontract was entered into for tho
purchase ot a larre number of fruit trees
vines, etc. This early purchase or trees was
the means of saving between $;$,OOO and
$4,000 to the company, the prices insomo
cases having more than doubled since then.

The ideas which thi- RTOSpecttM set forth
have been but slightly modified and the

jprogress of the company has been uninter-
rupted. Those who w<nt into itiloubtin-ty
have become enthusiastic, and almost ail the
DQCmben arranged to set out all their lands in
fruit trees, etc., the first year. CPMaeqWBUy
i:ithis, the first season, some 40,000 tnei anil
between 20,000 and 30,000 Tinea will be.
planted.

The satisfactory working of this scheme has
had the c fleet of attracting OOnatderaMe at-
tention to the. work of the Colony Company,
and a number of people are now desirous of
joining in with them. An additional 200
ac res have been added to the sixty acres
originally purchased.

For the company is predicted a very brightfuture, as well as for the beautltul valley in
which their operations are conducted. How
this marvelous littlegarden has come to be so
long neglected is a puzzle to every one who
has visited it,but one thing is very sure, and
that is that this neglect will never again be
felt in the valley.

The fruits set out are mostly of the standard
varieties— peaches, apricots, Bartlett pears,
prunes, tigs, raisin grapes, etc., while along
both sides of the avenues, throughout tho
tract, walnuts will throw their graceful shade.
Aconsiderable number ot citrus trees are also

[being set out; quite a suttieient number to
| demonstrate that these fruits can be success-!fully grown in the valley, about which tho

colonists appear to have no doubt, provided
proper care is given to the young trees. Neal
D.Barker, General Manager of the company,
resides on the tract, and to his care is to be as-
cribed much of the success ot the venture.

Mention should be made of the town-site,
about which there is a pleasant innovation
which might withprofit be followed by more
ambitious places. Asmall park ofsome three
iacres has been laid out right in the center ofj the town. This park it is proposed to beautify
by planting in it from time to time as many
of the beauties and curiosities of tree and
shrub life as may be obtained by diligent
search and a wis« expenditure of money. It
its not expected that Tailored will ever be a
large and busy city,but it is thought that it
ran be made a very ptensant, little place to
dwell in.

A petition has been circulated recently and
very largely signed, asking the county to ac-
cept Island avenue, on the colony tract, as a
county road, and to build a bridge across
Cache Oreek at this point, inorder to give the
settlers on the cast side of the creek access to
Tunered Station. The Tancred colonist.s aro
quite willingto give the necessary ribht of
way, and are very desirous of having a, bridge
there, as the colony lands extend along both
sides of the stream. It is thought tliat it

| would be a very wise expenditure ol public
money to stratit them this very necessary im-, provemeut, as the operations of such com-

;panics aro of widespread benefit to the whole
county and State. The atti-actionv. and com-
forts of the eitiea arc- wellknown, but to those
who are willingto settle on the land and show
that the country also affords attractions and
comforts and ways of making money pleas-
antly, every inducement should be held forth.

The followingisa list of the principal mem-
bers of the Tancred Colony, with tho number
ofacres owned byeach, and a fact worthy of
mention is that in each contract or deed is-

j sued by the Colony Company there is a pro-
vision that no intoxicating liquorshall ever
be manufactured or sold on the land. The ap-
pareut success of the enterprise shows that
the ideas and plans of the colony, as set forth
in the prospectus some time ago, .ire nofcin>
practicable: C. T. Hull,Berkeley, 5 acres: W.
P. Hammou, Oakland, 11 acres; C. S. Kasson,

ISan Francisco, 11 acres; Jos. Barker, 10 acres;
j A. W. Kelly.Kincardine, ont., 5 acres: N.T.
IGreathead, 5 acres; 11. G.Greathead, Oakland,

10 acres; K. A. Marker, San Francisco, 10
acres; N.D. Barker, Tancred. 10 acres; Dr.K.
Favor, San Francisco, 2? acres; J. P.Brownlee.
Kincardine, Ont., 9 acres; W. T. BarnettijBerkeley. 5 acres; M. P. Brown, 10 acres;

|Chas. Brook, Sr., Oakland, 10 acres; \V. (".'
»outelle, Berkeley, 20 acres; Mrs. T. A-Crelin,< Oakland. ;» acres; C. H. Peach, Tancrca 1. .">
acres; H. C.Kilts, Oakland, 10 acres; J. Viin-
stone, Winnipeg, 10 acres; E. A. Voustone,
Tancred, 5 acres; E. Wadsworth, Wc.cramento,
y acres; M. A. Thomas, Oakland, c- acres;
James Graham, San Fiiun-inw, 11 acres; A.
stark, 12 acres; J. Stark. 10 acres; Mrs.' M.Vrooman, 5 uems; C. E. SnoOk, 10* acres; C.
T. Greathead, 1:2 acres; Wm. McKay 5 acres;
Mrs. Wm McKr.y, Oakland, 6 acres' Mrs. K.
G. \Vooley. Brooklyn, JS'. V.,ioacres; Mrs.H.

|Beekky, Oakland, 5 fibres: T. A. Marriett. a
acres; J,C. HariHufti, Tancred. 5 acre*. Th«

Iland reserved by the Colony Company, iu<
Ieluding ftownstte, consists of 01acre*.1 I'ela-tfdJiw


