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In People vs. Thurston (5 Cal. 69). the same
rule was stated, where Murray, C. J., deliver-
ing the opinion of the court, said: “] regard
the indictment thus found by an illegally con-
stituted body as worthless, and all proceed-

ings based upon it void.” (See also People vs.
CoTman, 24 Cal. 234.) And such is the tenor
of the generzl authorities. In People vs. Mc-
Namara (3 Nev. 75) the court say: “An in-
dietment found by a jury not legaliy consti-
tuted cannot be valid.,” In McEvoy vs, State
o Nebraska 168)the courtsay: “The Grand
Sury must be sclected in the manner pre-
scribed by law. There 18 no security to the
citizen but in a rigid adherence to the legls-
Jative will, ns expressed in the statutes for a
general guidance.”” In Stokes vs. The State
(24 Miss. 623) 1t was held that (we quote from
the syllabus, which correctly stats the decis-
jon) “A Grand Jury éonsists of the requisite
number of competent individuals seiected,
summoned, impaleled legally and sworn ac-
cording to the form of law, and if the forms be
not followed the Grand Jury is incompetent
to perform legal acts. * SO 8 The
sirict observance of the statute in regaréd to
the formation of a jury cannot I;w‘.is);er.s -d
with.” In Ramey vs, The State (19 Tex. Ct.
of Appeals 481; the court says that “A valid
tndictment is an indispensable pre-requisite
io a Jegal prosecution for felony.” In Finley
vs, The State (61 Ala. 201) the court, after re-
ferring to an unauthorized order made by the
r court in procuring a Grand Jury, savs:
The exercise of such a power by the court
would be a violatiol of the spirit of all our
Jegislation and would convert the Grand Jury
from a distinet, independent body, drawn
and summouned, by officers specially charged
with that duty, into a mere dependency of
the court, chosen by its absolute will. The
practical results of such a power are 100 ap-
parent to require discussion or statement.
There is no reason for imparting to the court
in this instance more than mere error, but
the power sreised in the nhands of a capri-
cious or an unscrupulous Judge would destroy
the purity and independence of the Grand
Jury and pervert it from all the purposes of
its intention.” (AL
There are numberless other authorities to
the same point, but it is useless to indulge in
turthercitation. And these authorities are
delerminative of the other form in which one
of the respondents’ counsel states his position,
t® wit: That the court having ottained juris-
diction of the matter of forming a Grand Jury
first making a valid order that certain
jurorssbe drawn from the box, retained or thus
acquired power to make tne subsequent in-
vaild order that other jurors be selected l))’
Scott, But that was the exact state of facts in
1msany of the cases above i. In Finley vs.
The State, for instance, 1 ourt had frst
made a legal order that cert Grand Jurors
Le properiy drawn, and had afterward made

an illegal order for the preeurement of other |

jurors. The tact is that the jurisdiction of the
respondent 1o leg:
did not come 1T

1n the premises,

y any order which it maae
That jurisdiction came from
the law, and was vested in the court betore
any order was made by it. But that power
woas limite There was room for the play
and exercise of discretion within the in-
closure; but they could not get beyond that
without overleaping or brcaging down the
Larriers. The appointment of Scott was an

acl emtirely independent of, and distinct trom,
tie order for the drawing of jurors from the
Lox: and it there wes any power to make it,
s ywer 1must be found in the law and not
n previous action of tae eourt. As said

LRemn., (See. 704,
permiited to make a juris-
self, by coupling matters beyond
ntrol with those upon which it may
adjucicate.”
ucue r is that the court bl w had
no.oationty in law to appoint s.dd Seott t)
ece crand Jirsis, tec.ue taere wus m)
o which th2 joaer of appdinting wn
sor applied

)T perrenedy?

i cases v h r2thrre have
Switioar «T i X 83" of
there s nd pisti. , 8 aedy
iedy in twe crdi a© course

i ur, 0. course, iv is diffi-
€ ilt to express, in ebswract e s, 4 stutement
o! tho dr tinetion b celn esTor N exe. ¢.sing
Juris dic'ion and juri-d.eiioa itsel’, thuw ean
Lereadiny

ris:. The iaw eidca.ors to flx aefinitely
eve 'vith ng that ¢.n in its r&%r: ve:o fiaed,
S0 @s to leave as little a3 pos ibie 1o the ucg
ment or capr.ce of those
but:8 mauy future events canro. in t.e ra-
ture of things, be forescen and proviued for,
i follows ne
to the dis retion of cours and othe r tr: bun:us.
And the mein test of jurisdie..o: in any
particular wacer is wactuer o not ds r.-
tion i8 tl.¢n the court &8 to such mat:er,
In the matter before us, for instance, 1f th2
Jaw intended to give the power to appoint an
elisor in the event of aisqualification of the
sheriff, it is apparent that the law could not
determine beforehana the d':qualitication
of any particuiar person who might happen
to be Sherifl’ at any future time. it could not
say that any such Sheriff’ would be actuated
by “bias or prejudice.” Consequently the de-
termination of the issue, when properly made,
of such disqualiflcation, is necessarily left to
ine discretion of the court; and it has juris-
diction to hear and determine that issue. But
when there 1s no such disqualification, then

1d deteruane

there is no discretion given to determine
whether an elisor should or should not be

appointed. Consequently, when there is such
an issue made and the court finds agajnst the
disqualification, or when, as in the case at
bar, it is admitted there is no such disqualiri-
cation, then no jurisdiction exists to make
the appointment. And the jury not being a
Jegal pody, and the s illed indictment being
void, then, as before quoted fromn Levy \s.
Wilson, “the court has no jurisdiction to try
the petitioner upon it.”» The conclusion foi-
lows that the proposed action of the court
would be without und in excess of its jur.sdic-
tion.

The only other question is: Would peti-
tioner have a plain, speedy and adequate
remedy in the ordinary course of law:

If there be such remedy it must be by ap-
yeal. Butitwouaid bea ditizcult pro; osition
10 maintain tonat a defendant in acriminal
case, torced through all the stages of a trial
for ielony without any indictment a.ainst
Lim, or, which is the sume thing in edect,
upon a void indictment, would have a pilain,
speedy and adequaie remely, because at.ec
conviction and judgmeni, and peruaps afier
suffering the ignominy of imprisonment in

fne sState Prison, he could have the illegal
proceeding reve sed on app>al. But it is not
necessary to discuss that guestion, because it

h.s been held several times by this court that
1he point here made by petitioner cannot be
yeached on apjeal. It was so held by our
predecessors in People vs. Southwell, 46 Cal.,
141. In that case the lower coart has made
an order reciting that where objections to the
St I, and that the court intended to submit
in ¢ ¢s against him to the Grand
,and for that reason appointed the Coro-
per to summon the Grand Jurors. The de-
fendant at «d in the court below the
jegality of th rand Jury upon the ground of
such appointment of the Coroner by moving
to set aside the indictmnent. On appeal this
court tirst held that tie appointiment of the
Coroner was illegal, that the question could
be reviewed on appeal; and that the judgment

should be reversed; saying among other
things tbhat “a due regard to the rights
of all persons aceuse or to be accused

by the Grand Jury, required that that body
should be summoned by the ofticer intrusted
by law with the performance of that duty.”

But a rehearing was granted, and after far-
ther consideration the court (Wallace, C.J.,
dissenting and adhering to the former opin-
ion) held that “in its legal erlect the motion
s a challenge to the panel,” and that, as the
objection to the summoning of a jury by the
oroner was not a statutory ground of chal-
ienge to our panel, the defendant had no rem-
on appeal. In People vs. Welch, 49 Cal.
4, the court below had allowed the District
Attorney 1o examine the Sheriff as to his
qualifications to summon & jury, and upon
his testimony that he was biased against the
defendant, had appointed the Coroner to
summon the jury. The defendant objected to
the venire for that reason; but this court, on
appeal, while holding that the action of the
gourt below was wrong, held also that tae
question could not be reached, saying that
‘I'ne People vs, Southwell *‘is anthority for the
proposition that the mistake of the Judge in
this case was not ground for challenge to the
panel of trial jurors, or of objection to the
venire.” (It will be noticed that in both of
the above cases there was an attempt, in some
form, to attack the qualifications of the
Sheriff)., The same rule was announced in
People vs. Colby (54 Cal. 37), and People vs.
Hunter (Id. 65); and in each of said cases The
People vs. Southwell is mentioned ahd ex-
pressly approved. And unless all of these
cases—and some later ones—are to be over-
ruled, there is no way in which the question
raised in the case at bar can be reached except
by the writ of prohibition.

And such, we think, was the decision of this |
court in Levy jvs. Wilson (69 Cal.105;. In |
that case the petition was for a writ o prohi- |

bition. The petitioner set forth that he had
been indicted by a body of men styleda
Grand Jury, but “that the body that found
1 indictmient was nota Grand Jury,ora
valid, lezal or constitutional body of Grand
Jurors”; that the respondent, Wilson, Judge
©f the court in which said indictment was
yending, was about to proceed to try peti-
tioner upon said indietment; and that he
would so proceed unless prohibited by the or-
der of this court. Whereupon he prayed that
a “‘writ of prohibition” be 1ssued “restraining
said Hon. T, K. Wilson as a Judge of said Su-
perior Court from taking any further action
Lr proceeding in said matter.” (See petition
in said case.) Now, the first question pre-
~ented to-the court, and which it must have
decided aflirmatively beforas looking further
wpto the case, was this: Assuming thatthe
body of men by whomn petitioner was indicted
was not a legal and yvalid Grand Jury, is pro-
Liibition the proper remedy, and has the court
juprisdiction under that proceeding to grant
“ihe reliet prayed for? If the decision had been
pdverse 1o the proposition that prohibition
would lie in such a case, there would have
Pechn PO occgsion for the court procecding fus-

ly impanel a Grand Jury |

1 Ed.,) al

L.C. P.res. 1102 u. 4 1103 If |
10 ere.nbe.cie expiesed are «w.r e,
i it the wppo.nuneat of the (20
c ( “withoutjurisdierion.” Jiris-
« 18 u=ual y nned a: ‘“che jowver to

applied to ail cases as (uey Jzzu_\'i

whno wd.aini*t r ., |

ssarily that much mast b _ef. |

ther and examining into the grounds upon
which petitioner, in that particuiar instance,
rested his charges of the invalidil v of the jury;
the case would have stopped at the threshold.
And the guestion was fully presented and
elaborately argued by opposing counsel. Lou-
derback, for petitioner, argued strenuously
that prohibition wss the proper remedy, and
cited numerous authorities to sustain his po-
sition; while the first point made by counsel
for respondent (J. N. E. Wiison) was that

rohibition would rot lie—authority also be-
ng cited to that point. And so if the court
had agreed with the petition of respondent
it would bhave dismissed the proceedings
upon that ground. But no suchcourse was
pursued. it entertained the writ of prohibi-
tion, and discussed thecases where it will and
will not lie, and clearly held that it would
lie when there was an indictment by a body
not & valid and constitutional Grand Jury.
Such is the necessary result of the action of
the court; and such is the conclusion that
must follow the language which is used. In
that case the petitioner, among other things,
had alleged numerous irregularities as
grounds of the illezality of the Grand Jury,
and the court in spcaking of tho £ E
language: “Most of the grounds stated for the
rurpnse are irregularities and errors accruing
before and after the finding and return of the
indictment. But as these are matters which
are reversible and remandable on appeal in
the action, there are no grounds for u writ of
prohiblion. Prohibition lics to arrest the
proceedings of a judicial tribunal wien they
are without or in excess of its jurisciction;
and the writ is issuable only in in cases where
there is not apliin, speedy and adequate
remedy in the ordinary course of law.” But,
having disposed of these minor matters, the
couri proceeds: ‘““One of the grounds stated in
the petition is, that the indictinent was found
by a body of men sty.eda Grand Jury that
was not in law and in fut a valia and cou-
stitutional Grand Jury. Itthat be so, the ac-
cusatory papcr returned by them to the court
be.ow as an indictment is worthless and void
(People vs. Thurston, 5 Cal. 69), and the court
has no jurisdiction to try the petitioncr upon
it.” And so the express language of the
court is a clear statement that if in that case
the indictment had been found by a body of
men who were not a legal Grand Jury, the
peremptory writof pronibition would Lave
veen granted,

From every standjoint, therefore, the case
must be taken as a full authority to the point
that prohibition lies in the case at bar. But
when the court proceeded and looked into the
merits of that case it found against the pe-
titioner, 'The fact relied on was that the court
below, after having ordered some of the Grand
Jurors drawn from the jury-box, had then or-
dered the Sherifl to select the rest from the
body of the county. The point insisted on by
petitioner was that under the Constitution
Grand Jurcrs must be *‘drawn,” ana that
drawn meant taken from the jury-box by lot;

and that tiie statutory provision allowiny the
3 Was

court to direct the Sheriff to select jur
unconstitutional,
{ of the court was
it s1ys that, “We ure « t
below, in exercising its discretion, oughtt
have ordered the panel to be filied by requir-
ing the clerk in open court, and in the pres-
ence of the Judge, to draw the requisite num-
ber ot names from the Grand Jury box, in-
stead of requiring the Sheriff to sumimon
Jurors from the body of the city and county”;
yet it holds that “the course adopted by the
court was one authorized by the code.” But
if the court had held with the petitioner in
his contention about the Sherift’s power it is
clear that the writ would have issued. As to
the case of ex parte Haymond, it is sufficient
1o say that distinction between o mere witness
and o party indicted for a feiony, is too clear
| to need discussion.

We are of opinion, therefore that there is no
Jurisdietion in the respondent to procced with
tne trial of petitioner; that the latter has no
| “plain, speedy and adeguate remedy in the
| ordinary course of law,” and that prchibition
is the proper remedy.

Petitioner makes the point that at the time
of the order complained of there was a rule of
| the Superior Court of San Fruncisco, made by

1st the petiti
f opinion thut the ¢

| the twelve Judges thereof, and never re-
| pealed or abrogaied, as jollows: “Rule 4. It

shall e the duty of the Pres 1z Judze to
| preside over the drawing and impaneliment of
| ali Grand Juries required by law or the public
interests to be drawn. Grand Jurors must
ina.lcases be drawn from the list of Grand
| Jyrors selected by the Judges of this court,
i unless the Grand Jury box eontaining the
i names of jurors so selected be exhaunsted

| without securing a Grax Jury.” Also, that

| the Constitution requires a Grand Jury to Le |
{

drawn, and that “drawn” means taken by
| lot from a jury box. Also, that one of the
| alleged indictments against petitioner shows
uroa its fuce that if the crime charged was
| committed at all it was committed in the
' county of Sacramento, and without the juris-
| diction of respondenis. Also, that the trial
jurors before whom be weuld be tried have,
iikewise, Le:n yroycurcd by another similar
| order appointing another elisor. Also. that
petitioner was compelled
sald Grand Jury and testifs asto the verv
charges upon which he was indicted. Butas
our views herctofore expresed are deter-
minative of the case, and as some of said
questions are reviewable on appeal, we decm
it unnecessary to here discuss them.,

Let the writ issue, restrain‘ng the respond-
| ents as prayed for in the peiition.

McFARLAXND, J.

We concur: Harrison, J.; Paterson, J,

A coneurring opinion was ¢
Justice Garoutte.

OPINION OF CHIEF JUSTICE BEATTY.

Chief Justice Beatty concurs in the majority
opinion as ‘ar as the illegality of the Grand
Jury is conceined, but does not believe that
the writ of prohibition is the process by which
the guestion ean properly be raised.

The Chiet Justice concludes his opinion as
follow:: **Astothe objection that the indict-
ment for bribery in this case shows on its face
that no part of the offense was committed in
San Francisco no answer is made, and I do
not see how any can be made., But although
it seems pretty clear that the Superior Court
of San Francisco has no jurisdiction of the of-
jense charged, I do not think this courtshouvld
interfere by prohibition until the particular
defect referred to has been called to the atten-
tion of the Superior Court by demurrer, and
even tnen appeal would be the usual remely,
The other objections to the indictment do
not, in my opinion, involve any guestion of
Jurisdiction. Upon these grounaus, whi.e
fully concurring with the c,urt in ts con-
struction of the statute relating to tie ap-
pointment of an elisor to selcet and summon
talesmen, I am constrained to dissent from
the conclusion that the error of the Superior
Court can be corrected by prohibition.

DISSENTING OPINIONS.

Views of Justices Sharpstein and De
Haven on the Points at Issue.

Justices Sharpstein and DeHaven in
dissenting from the opinions given above
reason as follows:

OPINION OF JUSTICE SHARPSTEIN.

Justice Sharpstein’s opinion reads:

I dissent.

It seems to me that the only serious question
in this case is whether the coart, in the ab-

and Coroner were, *“dizqualified, or by reason
of any bias, prejudice or other cause would
not act promptly or impartially,” has the
power to direct “an elisor chosen by the court
forthwith to summon 80 many good and law-
ful men of the county or city and county to
serve as jurors as may be required,” which
was fully and carefully considered in Peonle
vs. Southwell, 46 Cal, 141, and determined
against the contention of this petitioner. {n-
der the law toen in force the Coroner was au-
thorized to execute provess only when the
Sherifl was a party to an action or special
preceeeding. It nowhere appears, noris it sug-
gesied in Pecple against Southwell,that tae
Sheritf was disqualified to serve the venire.
Theretore the power of the court to direct it to
the Coroner in that case rested upon no beiter
toundation than the power of the court in this
case to direct it to an elisor. The conrt, in

eople against Southwell, very pertinently re-
marks that “A Grand Jury, summoned n
pursuance of a senire duly issued, cani:ot be
said to be a wholly illeeal body baving ro
semb.ance of authority merely because the
court erroneously directed the venire to be
served by the Coroner instead cf the Sherifi,”

In that ea=e the «oart said: “We thick tae
court errec In dire :uing the venire to be sum-
moned by t:e Co.oxrirs eud of the Sherut.”

court was authoriz :d by :aw 1o dirce. tue ve-
nire to the Coroner. rtad it Leen, the couri
could not bave said that it was error 1o s) di-
rect it. [ tuink the opinoa of tke courtin
Peop.e against Sruthwell is amply supj orted
by reasoa and wuthority, and that it would be
much safer to fcllow than overiide it.

of proaibition in vhis case should be deaied.
SHARPSTEIN, J.
JUSTICE DE HAVEN’S OPINION,
The opinion of Justice De Haven is as
follows:
1 dissent.
The indictments pending against petitioner

| 1eturned by a 1 0.1y of men imnpaneled by that
coart as a Giand Jury. In my opinion the
lcarce: Judge of the Superior Court com-
mitted an error in msK'ne the order which di-
rected the summoning cf some cf its mem-
hers by an elisor 11 the absence of a showing

S0 written by

sence ofan affidavit showing that the Sheritf |

That shows that it was 1.0_a case in which tae |

| and when in
| tain «

| entertain, The ¢

| peal
'0 appear before |

| issued e

Noyal Baking Fowder,

The TMonparril,

Highest of all in Leavening Power.—U. S. Gov't Re.port, Aug. 17, 1880,
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ABSCLUTELY PURE

Baking
Powder

that duty. Section 226 of the Code of Civil
Proce lure provices: **Wleiever jurors are
not drawn or sumincned to at‘end an_\:.('nurt
of re-ord or se n ! ereof, or a sufficient
number of iur fail o aprear, such court
may orcer a suFecient number to be fo ‘thwith
drawn and st mmoned to attend the court, or
it may by an order direet the Sueriff or an
elisor cho:ea by the e»vr. forthwith tosum-
mon so many giod and! awful men o S(rve as
jurors as ipa+ e requized,” and in either cae
such jurors must be summoned in the mon-

per provid-a ia tie preceding :ection
This section does not, wihen p0O,
construed, give to the .Jundge an
solute discretion to :fee‘t any

son to complete the pwnel, without refer-ace
to the Sheriff or his disgualitications. If such
were the intention ot the law it would have
been more clearly expressed by omitiing the
word Sheriff altog:ther,and simply providing
that the jurors snould be selected by some per-
son numed for that purpose in the order, and
then the court would have been left with com-
plete discretion to select the Sheriiforany
other person to execute the order; but such is
not its language, and, giving due eflect to the
word “elisor” in the connec.ion in which it is
here used, the true meaing of this section is
that the court shall direct the Sheriil to sum-
mon such jurors, or in case of his disquali-
fication some person to act in his place. But
this error of the court did noteonvert tire body
impaneled by it as a Grand Jury into a body
of usurpers without 1y semblance of au-
thority, and whose accusationsare mere nutli-
ties which the court is without jurisdiction to
irt has undoubted authority
nd Jury.

s the drawing wa
rse of the procee
wn were excused Ir

3 oy g

to impanel a G
Its order mac

aose di

| ing there did not rc 1in

nu 1 of compet jarorsto torm th %
the court was called upon m the extroise o:
its jurisdietion to oblain additionusl jurors,

and how this should be done was a matter for
the court to determine by its order and in-
volved the exercise of diseretion as to whether
they should be drawn or sunimoned, and in
the event that the latter moede was adopted,
required the exercise of judgment und de-
cision whetter under the law the ¢xecution cf
its order should be directed t> the Sheriil or
some other person,

That the Judge of the court was thus called
upon to do what the law requiredin the premn-
ises is evident, and that this was the exercise
of a judical function on a matier over which
he had perfiel jurisdiction is to my mind so
clear that the mere statement of the proposi-
tion ends ail argument upon the point. The
right to act in the matter atall anua 1o deeide
for the time being what wasthe law applicable
to the procceding before the court ¢«
jurisdiction in every sense of that
no meve €rior in the decision of the qu
thus reguiarly before it could deprive vae coart
of jurisdiction over that procceding or make
iis orders tnerein subject to a colicteral attack
as absolutely nit and void. The court baving
this jurisdictio: over the several procecdings
i: fobows nce wily that the jury impaneled
by it is a de facto body, having the right to ex
eicise the functions of a Grand
whose indictments can only be quest'c
the court to whieh they were returned witi
right to appeal from any judgment therein.
Every possible objection which under the law
can be taken to the formation ol such a jury
must be presented by the accused in that
court, and' not by an independent and
collateral action in another court. ‘I'nat the
objection rere urged azainst this Grand Jury
is a mere irregularity und does notat allaflect
the jurisdiction of the Superior Court over the
indictinents reiurned against the petitioner,
wus in my opinion cleariy held in the case of
the Peop sainst Southwell, 46th Cal. 141.
in that case the jurors had been selected by
anunauthorized pcrion, and this court on ap-
4 this was only an irregularity, and
one for which the statute didnoteven provide
a remedy. In thus decidiag and affirming a
jadgment of conviction the court ne-essarily
neld that such an irregularity was not fatal to
the jurisdiction of the court to try & defendant
upon an indictmient returned by a Grand Jury
many of whose members had been irregulariy
summmoned. It was there said: “It is claimed
on behalf of the defenaant that if the Grand
Jury was not selected and sumnioned as re-
red by law it was an i al body which
sed the ranct:ons of a Grand Jury.and its
ac.s are wholly void.”

And in the course of its opinion the court in
pointing out tize difference beiween a Grand
Jury which bad technical defects in itsorgani-
zation and a bcdy wholly without aathority
and whose indictments could 1 0. be properly
considered b e court, further said:

“It may be that if a paper be presented to
the eourt in the fcra of an indictment, but
which was found by a body of men having no
semblance of authority to a:t as a Grand
Juary, it would be the duty of the court to
strik > it from the tiles as a more nullity, and
as utterly worthle.s for any purpose, It
would have no pioper jlwe upon the ftiles
of the coart, and cuznt therefor to be removed
trom them, But the mnotion to set aside the
indictment, upon Section 278, would bave no
application to such a case. Under that sec
tion the motion ssed 10 irregwarities
in the proceedin valid Grand Jary, and
not to irreguiaritics in tne formution of the
Grand Jury itself. Bui it is not a very slight
irregularity which nay occac i >
tion of a Grand Jury which woula jusii
court in siriking the indictment from the
filcs as a nullity. O.herwise thore would be
no reason for a cuallenge to inpanel, as ail
elections to the Grand Jury coula be taken
on a 1wotion to strike the inuic ment from the
fiies. 'T'Le true distinetion lies betwien the
acts of a body having no semblance of nu-

iy the

thority to act at all, and of a boay whica,
though not stricdy rcgnlar in its or 1 Z wion,
iz neverthe 1Z Lnuer color ol autuori y.
In the fori ase the i who!ly
ill body are nullities, i O pProp

e among tie files of the ecurt. Butin wne

atter case Hection 182 of the statute

the only mctaoa by which were irrve: 1L
in the formation of the Grana Jary can be i
quired into.
the Jatter calegory.

“Om the wets disclosed by the record it can-
not be afirmed thut the Grand Jury had no
semblance ofauthority and was acting with-
out color of legal right. It wes regularly
drawn from a Grand Jury list, duly certified,
and some of them having been exe ited the
deficiency was supplied by a veuure, properly
issued by the order of the court.

“We think the court erred. in directing the
venire to be summoncad by the Coroney in-
stead ot the Sherifl. " But this was only one or
the irregularities for which the statute baa
failed to provide a remedy., A Grand Jury
summoned in pursuanc: of a venire culy
i 10t be suid to bea wholly illegul
body having no semblance of athority,
merely because the court erroneously dir
the venire to be scrved by the Coroner 'yh:ou(l
of the.Sheriff,
an ecrror of which the defendant,
ght justly eomplain, but the stat-
ovided no remeay for it.”

is deeis 04 has never veen overruled, but
on the contrary has been repa . edly referred
to as authority in later eases in tais couart,
and seems to be conciusive of every question
presented by this record. Indecd, my atten-
tion has not been calied to the decision ol any
court, either in this State or jel:ewhere, in
whicn it has becn held that an irregulari
the formation of a Grand Jury of the charae-
ter here complained of can be corrected in a
coliateral action.

In Wharton’s “Criminal Law and Practice,”
Section 3560, it is said: “I{ the body by whomn
the indictinent was fonnd was neither de jure
nor de facto entitled to act as sucu, then the
proceedings are a nullity, and the defendant
at any pericd when he is advised of such null-
ity is entitied to attack them by motion to

¥

S

| quash or by plea in swbatement, or when the

i in Department Six of the Supsrior (0 art wera |

? L | objection is of record, by motion of
I tkere'ore think the application fora wiit | . s 3 Y {sdictions shel-

judgment. He is in most jurisdictions shel-
tered by constitutional piovisions trom prose-
cution, except upon indictment found by a
Grand Jury, and when the body finding the
indictment is not a Grand Jury, either de
ure or de faetd, then the prosccution must
ull when the question is duly raised. But a

! de facto Grand Jury cannot be desmed a null-

ity under this provision of the Constitution.”

This seems to me to be the true rule, and in
the case of ex parte Haymond, 27 Pacific Re-
ports, 59, we held upon the same state of
facts disctosed in this record, but this same
Grand Jury wasa de facto Grand Jury. This
being so, in my opinion, the Saperior Court

| has jurisdiction 10 proceed upon the indict-

that the Sheriff was dizqualified to je orm | ments, and any jundgment which it might

J

D"PRICES
Baking
Powder,

Used in Millions of Homes—40 Years the Standard,

> s A MO e -t .

Ar
The casc ut bar comes withia |

) void and therefore the
writ should be d In the foregoingz I
have assumed that the offenses charced
against tie petitioner are alleged to have been
committed in whole or in part within the city
and ccunty of San Frar co. If, however, the
indictments are defective in this respeet. and
it is not shown that the attention of the Supe-
rior Court has been callad thereto, petitioner
is not entitled, as a matter of rizht at this
time, to the writ demanded. Di HAVEN, J.

WAULEY'S WATERLOO,

make would not be

)

The San Francisco Boxer Falls Before
the Agile Turner,

An Exhibition of Generaiship anad

Gameness Scldom Equaled—It

Lasted Eleven Rounds.

As was predicted, the glove contest be-
tween McAuley of San Francisco and
Turner (colored) of this city, which took
place at the Comigug Theatre, Saturday
evening, turned out to be one of the clev-
erest and most scientific contests of the
Kind ihat ever occurred in Sacramento.

Both men have good records, and are
noted for their bard hitting qualities.
Turner appeared in splendid condition
and locked sirong enough to fight for his
life. McAuley, however, probably thought
he would have an easy time with the man
of color, and had not besn careful in his
training. He did not seem to have his
old-time stamina, but, nevertheless, he
was quick and active, and gave a splen-
aid exhibiticn of pluck.

LOOKED A WINNER.

During the first three rounds the con-
test appeared to be all in MecAuley’s
favor. He was smiling and conti
and, despite the fact that Turner v
ing all the forcing, the white man’s coun-
ters and left-hand stops were doing the

most damage. MecAuley tried the *‘La
Blanche” swing several times in these
rounds, but the colored man was ex-

tremely wary and dodged all of them ex-
cept one, which landed on his torehoead
and staggered him.

In the fourth round Turner evened
matters up by flooring McAuley during
a hot rally at the ropes. The white man
was up in a twinkling, however, and
withstood Turner’s rushes cleverly. in
the fifth round the colored man was s!ill
pushing matters, while McAuley
mained on the defersive. Just at
close of the round the San F
boxer landed another stagge
Blanche swing on the brunette’s fore-
head. 'The latter retaliated quickly with
a resounding slap on the white man’s
mouth.

re-
the
rancisco
; La

LIVELY WORK,

The sixth round was one of the best in
the contest. It was characterized by hot
exchanges of hard blows all through.
Turner lost his temper during the roend
and for a minute fought wildly. He was
brought to his seuses, however, by
another heavy pivot blow, or La Blanche
swing.

In the next round MecAuley’s lack of
condition began to tell. He was breath-
ing laboriously and appeared to be getting
tired. He kept close to his adversary and
took every opportunity to land some |
heavy body blows. He also landed some
crushing neck blows with left and right.
In the eizghth round the colored man

LANDED ON M’AULEY’S NOSE

And soon the blood was trickling down
the white man’s breast. McAuley was
getting weaker all the time, but his
scieuce stood him well in hand and pre-
vented the colored nian trom ftinishins
him. In the ninth McAuley became des-
perate and rushed Turner and landed a
pivot blow. He missed another and rell
from the torce of his own blow. ‘l'urner
jabbed the wkite man unmerciiully in
this round with his left.

When the tenth round opened it was
plain that, barring a chance Llow, Turner
would win, Mcauley was “grogey”
and had lost his strength. Turner went
at him savagely and landed repeatedly.
McAuley was game to the last, howev er,
and tried his best to stem the tide—but in
vain. ‘I'he eleventh round was the last.
Turner rushed AMecAuley, and landed
hard and often. MecAuley made a deos-
perate swing at the black man, but
missed. 'The force of the inedective
blow piroulted him, and just as he eame
around fucing his opponent again, the
latter hit him on the point of the chin,
| Kknocking him down and rendering him
hors duw combat.

The big audience cheered the white
man for his gameness. Turner, the vic-
tor was pronounced a good one, and he
was imnediately matched to meet his
namesake, Turner of Stockton, in two
weeks. MceAuley also challenged him
for another maich.

Tying a Shoe=string.

Does your daintily-fashioned shoe
bother you with a trailing shoe-sting,
threatening to trip you up? Then tie it as
follows: Proceed exaectly as if you were

A THOSAND THINGS BRIGHT AND. BEA

v
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Our object in advertising is to make sales, but we could not do it if we

didn’t have the quality and quantity o
During the last month we have made
now stands smilingly by us.
the grand sweep in cur

AR ARG ﬂ“ no
RENY  GUODN

f goods, and sell at the lowest prices.
the most desperate eforts, and success

We have devoted extraordinary emergies to

T

DEPARTMEN

And the dust is flying about lively, to the advantaze of both patron and

dealer.
safely assure you that you get both by

(ANDKL

Of every design; some of them are ev
them for little money and for much
dictates.

and not for ornament oaly,

TIY

are cheap.

)

Jut the plain styles and best qualit

Quality, you know, is generally preferable to bulk, but we can

calling at THE NONPAREIL.

N1 iy ‘TW
UL
en fascinating in shape. We have

money, according to what your taste
ies, these wanted for service,

Ladies’ Scalloped and Embroidared Handkerchiefs,

28 cents.
Ladies’ White
85 centis a box.

nitial Handkerchiefs, in boxes of six,

Ladies’ Scalloped and Embroidered Handkerchiefs,

18 and 1823 cents each.

Ladies’

All-silk Secalloped Handkerchiefs, assorted

colors and lovely shades, 20 cents each.

Ladies’ All-silk Embroider

ed, 28 cents each.

All-silk Hemstitched, Embroidzred and Imitated, 78

cents each.
An endless variety of Silk

ered and Spanish work, from

Handkerchiefs, embroid-

g€
28¢ $1 78 each.

zoc to

b GLOVEN,

Real kid, four buiton, dressed, worth $1 50. Our

price, $1 per pair.

8-button Undressed Mousguetaire, tans only. Our

price,
8-button Undressed
e¥ery shade.

90 cents per pair.
Mousqguetaire,
Our price, $1 B0 per pair.

extra quality,

N. B.—Glove fitting is our specialty, and we guar-
anmntee all gloves fitted at our counters.

OUP PRICES WILL ASTONISH THE
BARGAIN SEEKER 1

> Mail Ocders Carefully Executed. S

R

fﬁzm =
=TS

A

Corner Fifth

AGENTS FOR

MOST CHRONIC AND SKEPTICAL
N THIS COMMUNITY.

eI

(/K bddeizeaze
Y { e 2o {ﬂ

and J Streets.
BUTTERICK

PATTERNS.

O RIS T

Are vou aware of how near we are to the

O CHRISTMAS,

Holidays? Two weeks from Friday of this

week and we will be at Christmas time, and all know that Christmas time means winter

time. Come early secure some of our ra
and FURNISHING GOODS. Our Grand Ren
to be had in all lines.

re bargains in WARM WINTER CLOTHING
woval Sale is in full blast, and bargains are

Do not delay vour visit, but come at ence.

PERUSE OUR PRICES:

Men’s Fancy Worsted Four-button Cutaway Suits, worth
Men’s Fancy Silk-mixed Cassimere Four-butten Cutaway
worth $14, now

Men’s Fancy Cheviot Sack Suits,
Men's Black Worsted Suits, werth $5, now
Men’s Fancy Worsted Suits, worth $6, now.
Men’s Fancy Cassimere Suits, worth $8, now

Mcn’'s Fancy Cheviot All-woo! Suits, worth $io0, 2o
YMen’s Extra Fancy Cheviot All-wool Suits, worth §

S

Meu's Cotton Pants, worth 1 now
Men’s Cassimere Pants. worth $2, now......
Men's All-wool Fiae Cassimere Pants, worth
Men's Fine French Worsted Paats werth §7
Men's B Calf Sewed Choes, in ! cong
Men’s B Calf Solid Sewed Shoes,
Men’s Heavy Police Lace
Mcn’s Heavy Railroad
Llen’s Fine Calf Shoes, in Ia
Men’s Fine Freach Calf

worth $4 30, new.

e

S,

Shoes, t

Come and See for Yourself No

[ BARKN

SEE THAT YOU MAKE NO

pants, union cassimere, 13 to i8, worth $4, nov
aits, long pants, all-woc! cassimere, worth $5 50, now

congress and butten, worth $2, now...
hree soles, w
‘xteasion Seles, worth $3, now

ss and button, worth $3 s0 and $4, now...
‘ed Shoes, 3

SI8, OWe it .3 8 00
Suits, worth $15, now 10 OO
00
80
00
00
7

50
80
00

—
(9 Fovie Wi DN

W J

80
48

£0, NOW
d button, worth $1 50, now...

(4 QN

{

5o 90

orth $3, now

0O it i

in lace, and button,

V]

78

Reserve.  Evervthing Must Go.

MECHANICAL CLOTHING HOUSR, 414 K STREET.

MISTAXKE IN THE NUMBER.

about to tiean ordinary bow knot,but be-
fore you draw it up, pass the right band |
loop through the knot; give a steady and
simultaneous pull on both loops, and
vou may tread the sands of time or the
ocean beach all day, and waltz into the
wee sma’ hours of the morning, and that
shoe-string will never trip you up. Iin
untying, be sure to pull the right hand
line and the string will readiiy loosen,
but if you pull the other you will find it as
| hard to unfasten as some hastity-tied
matrimonial knots.—Boston Herald.

BSad Blood.

Impure or vitiated blood is nine
times out of ten caused by some
form of constipation or indiges
tion that clogs up the system,
when the blood naturally be-
comes impregnated with the ei-
fete matter. TheoldBarsaparillas
attempt to reach this condition
by attacking the blood with the
drastic mineral “ potash.” The potash theory is
sld and obsolete. Joy's Vegetable Sarsaparilla is
modern. It goes to the seat of the trouble. It
wrouses the liver, kidueys and bowels to health-
ful action, and invigorates the circulation, and
the impurities are quickly cerried off through
:he natural channels.

Try it and note its deMghtful
wctioa. Chas. Lee, at Beamish’s
lhird and Market Streets, S. F.,
writes: “I took it for vitiated
slood and while on the first bot-
de became convinced of its mer-
s, for 1 could feel it was work-
ng a change. It cleansed, puri-
jed and braced me up generally,
ad everything is now working full and regular.”

wholesale dealers in ’roduce and Frait. Fall
stocks of Potatoes, Ve bles, Green and
| Dried Fruirs, b« Alfalfa, Butter, Egos, |
Cheese, Pouitry. e alwayvs on hand. O«
-l

| filled at LOWES

Zruits, Hreeds, Provouce, GEte,

EUGY J. GREGORY. FRANK GREGORY. ‘

-~ - ~ ~ |

GREGORY BROS. CO. |
UCCESSORS TO GREGORY, BARNES &

) Co., Nos. 126 and 128 J st., Sacrsinento, |

ATES.

GERSON & CO., |
——WHOLESALE—— {

Fruif, Prodace and Commission Merehants,

SACRAMENTO, CAlL.
_P.0.Box 170.

CURTIS BROS. & CO_,
General Commission Merchants,
Wholesale Dealers in Fruit and Produce,

308, 310, 312 K St., Sacramento.

Televhone 37. Postoffice Box 335.

H. G, MAY & CO., ’

ETAIL DEALERS AND SHIPPERS OF
Fruit, Produce, Poustry, Ganie and Fish.

s.

428-430 K Strect, Corner Fifth.
P. 0. Box. 523. Tolephone. 39. d9-tf
CALIFORNIA MARKET
710 K Strect.
ULTRY, BUTTER. EGGS, FISH AND |

V-getables. Esverything of the best. Give |
us a trial. [ds-tf} GARZOLI & GENIS,

J ou’s Vegetable

Sarsaparilla

O TO BARTON’S CANDY KITCHEN
for Holiday Candies, Novelties and Tree
ons, 810 J street, dg-tf

{ open day and night.

| SPECIALTY.

nvertakers,

——————— T ee—e———
J. TRANK CLARK,
UNDERTAKING PARLORS,
1017-1019 Yourth St., Sacramento.
L\l‘lfl\"(} A SPECIALTY. GEORGE

.)Fum-rul Diractor and Couuty

No. 513 J St., bet. Tifth and Sixth.
A LWAYS ON HAND A LARGE ASSORT-
£\ ment of Metallic and Wooden Caskets,
Lurial Cases, Coffins and Shrouds furnished.
Coftin orders will receive rompt atteution on
& owest rates. Oflice
Telephone No. 305,

JOHN MILLER

(Successor to Fritz & Miller),
UNDERTAKING PARLORS,
(’05 l\ .STI‘.?::Z'ZT (ODD FELOWS’ TEM-
e/ UJe) ple). A complete stock of Undermklnx

Goods always on hand. EMBALMING
Teleohone No. 156.

't notice and at the

SCHAW, INGRAM, BATCEER

& CO.;
217 and 219 J Street.

Builders’ Hardware,
Iron, Steel and Pipe,

Agents for Oliver’s Patent
Chilled and Casaday Sulky and
Gang Plows.

Canton Steel, Hazard Pow-
der, Gillingham Portland Ce-
ment.

CHAS. FLOHR,

0 SIXTH STREET, IMPORTER AND
dealer in Fine Shotguns, Rifes and
istols. Agent for the celebrated Imperial
Shotgun. aded Ammunition of the best
quality for shotguns, rifics and pistols always
on hand. Safes and Ncales repaired and Lock-
smithing given romgt, attéention. Call and
try my Machine-londed, “Reliable” Shotgun
munition. Repairing of all kinds neatly

done and warranted, ds-tf

' To et ovﬁ

l IMeeting Aotices.

MHE A) AL MEE
i stockholders of the
tion of S8acramento,
sonic Building,
K streets, M(
14,1891, at 7
as-10t

OF THE
Masonic Hall Associa-
Cal., will be held at Ma-
Southwest corner Sixth aud
NDAY EVENING, December

10 o'cloeiz.
JOHEN W. ROCK, President.

Genera

L gtoiﬁum

QEMOVAL—THE OFFICE OF THE SAN
AL Fraucisco “Call,” “Fost,” “Bulletin” and
eporL” has been removed to 631 J street.

_ d12.3¢»
RS. L. M. BATES, METAPHYSICIAN.
B,: L, 7 ME YSICIAN
:‘) gives treatments cCaily at th OW ELL
CLARK RESIDENCE, Tenth and 3 eiroms
ds-61
R. T. WAH HING, ENGLISH AND CHE

nese physician and sur, reon
Hongkong Medical Collt:gé ofﬁguﬁ;m;e»oxonl

d4-1m

Host—Lound,
T OST—IN THIS CITY LAST SATURD .o
]J a4 gold hunting case watch. S.ZOL lr{ebw:}ti
will be paid for 1is return to E. o, JACUBS,
514 1hirteenth stree!, and no qucs'uom;
aszed. Has 23 O 0 T
OST—-LAST EVENING, ATTHE LETTER
4 Carriers’ ball, a searf pin,
w 142514 Q sireet, and receive reward.
; d12-2t*
OST—A SMALL BLACK-AND-TAN DOG1
4 had on red collar; answers to narm-u:A!

“Jerry.,” Return to DR. G. G. TY S
and reecive reward, = % ’lxdl}ll{-l;‘;{“[’

—A
AIpPYy at 0 T
g TO € STATE
HI)’E‘VEL. m 19, bli\gh
V ANIED-GIRLS TO SELL TOYS WHO
jave had some experience. Apply to C.
i H GiLMAN, R:d House, from 9 ‘;\p M. 1o 4
o O SR O 4B
\\YA\A\‘TI-;])—»TO PURCHASE SOME SEC-
Y ond-hand duck decoys. Address E. Qs
th}s office. d14-3t=*

\\/’ ANTED—A WOMAN TO TAKE CARE
of children. Apply at 1701 K street.
d12-3t*

\\@\N]‘l{-:{){;\ <,;{\L\'.{x1‘€ BATTERY;
must be in good order; also, ck . Ad-
dress BATTERY, this office. . e

d12-2t*

\‘"\' :\.\Tl";l'—.\ REFINED, INTELLIGENT

married lady or widow in Sacramento
_ Superiniend the sale of our “Imperial
Shields.,” Every married woman a sure patrom.,
A permanent position and $200 per month
guaranteed. Address, with reference as to
character and ability, H. H. LANG, Mang
San Frandiseo, Cal. ~ Write to-day. d11-:
\\TA\"I‘PZ])-H\'E GENTLEMEN, WIDE

z ke, with good addres salary or
commission. Apply to the SINGER MANU-
FACTURING CO., 509 J street.
\“V.v\.\’l‘ED—.\_U-IN FOR FARMS, VINE-

yards, dairies and all kinds of labor;
women and girls for cooking and generak
housework ; plenty of work for desirable help.,
Apply at EMPLOYMENT OFFICE, Fourth
street, K and L,

=

\\n\\ ! SRMAN WOMAN
situation to do general housework o

housekeeper,

HOUsSE

to

Rent.

(1\(! LET—A FURNISHED DINING-ROOM
__in good leocation. Board for rent. Apply
at 914 Seventh street, d14-7t*
ritWo ROOMS PARTLY FURNISHED FOR
housekeeping; rent $3 per month, Ap-
i dl4-tr

plyat 411 L street.
rYO LET=FIVE UNFURNISHED I{()U_\IS,
A with use of stable; rent, $6 per month,
Inquire of M. DUFFY, 1103 J st. d10-6t*
[OR, BOARD WITH ' OR WITHOUT
rooms; also, furnished rooms for house-
keeping, inquire at 1211 Seventh st. d10-6t*
ry’0 LET-THREE FURNISHED ROOMS
l suitable for housekeeping; 1418 Sixth
street. =3 d9-61*
f'O0 LET — THE TWO-STORY BRICK
1 stable (fireproof) on part of lot 7 (60xS0).

O and P, Fifteenth and Sixteenth stree ts;
large enough for 80 tons of hay, and contains
=

alls. Inquire of JOS. BEEBE, next door
east, on P, d9-tf

"o LET—COMFORTABLY FURNISHED
double parlors, gas and bath, with or with-
| 01t beard; convenient to State Printing Office
and Capitol. For terms address Q, this ofice.
d8-6t*
rMMo LET-FOUR FURNISHED
and bath, at 1238 G street.

ROOMS
ds-1w*
!l\n) LET—THE NICE, FIVE-ROOM COT-
A tage corner Seventh and P; large rooms;
ail modern improvements., Inquire at 704 P
street. ik dB-6t*
MO LET-FURNISHED ROOMS SUIT-
able for one or two gentlemen, or gentle-
man and wife, with or without board; within
ten minutes’ walk of State Bindery. Address
L. V., this office. ds-6t*
r'0 LET—910-912 M STREET. HOUSE
of 18 rooms, suitable for boarding or
dwelling house. Apply to SILLER BROS.,,
1230 Pstreet. ds-tf
rl\n LET—NICELY FURNISHED FRONT
room; references required. 1208 Ninth
Street. =~ az2-uf
b\l?itxlsllkiu ROOMS, WITHOUT BOARD,
' at International Hotel, 320 to 326 B
street.  W. A. CAS “"?‘;':-, Proprietor.
WRNISHED ROOMS AT CENTRAL
House, tfrom $5 per month upward ; also,

tamily rooms at low prices. HORNLEIN
BROS,, Proprietors.

Tor male,

lw!z SALE CHEAP — A BE)
Self-Adaing Register; good as new,
1023 Second street. dlz2-6u*

h\)l{ SALE—ONE OF THE BEST LITTLE
{ I' Jersey cowsin the city; gives very rich
milk and plenty of ii; a very desirable family
cow in every respect. H. W. RIVEDIT, 1123
O street. dl1-3t
b‘ul{ SALE OR TO RENT-THE UNDER-
signed otfers for sale or to rent her ranch
in Yolo Cotnty, on the Sacramento River,
about eight miles above the town of Wash-
ington, | It contains nearly four hundred
acres of first-class bottom land, and will
produce grain, aifalfa aud vegetables of all
kinds in great abundance, The property will
be leased for from one to five years on reason-
able terms. For particulars inquire of Holl
& Dunn, 920 Fifth street, Sacramento Qity.
dlo-tf SARAH McKEARNEY

JOR SALE—THE VALLEY BRAND CON-
}_‘ densed milk, by all retail grocers. Ask
lor it. d9-1m*

1‘01{ SALE-THE SHELVING AND FIX-.
' tures of a grocery store. Applyat 416 K
stoeet, d7-2w

JOR SALE, OR WILL EXCHANGE FOR
k farming land—160 acres (about 80 acres
in tull bearing trees) Placer County land, seven
miles from ﬂoumis, Rocklin and Roseville,
four miles from Folsom; good house of 11
rooms; rented last year for $1,500, MILLS
& HAWK, Third and J sts,, Sacramento.nl19-tf

NOR SALE—-LOTS 40 OR 50x160 FEET,
1 north side of P street, between Twentieth
and Twenty-tirst streets; one of the finest loca-
tions in the city—above all possible floods. W.
E. CHAMBERLAIN, 1618 M street.

YOR SALE—ONE OF THE FINEST AND

largest saioons in the city; extra family

eatrance; best location; stock and lease. In-
quire at this office.

JOR SALE OR TO RENT ON LEASE—

Ten acies of bottom land, one mile below

Washington, Yolo County; if sold will take
smull payment down. Apply to EDWIN K.
ALSIP & CO., Real Estate and Insurance
Agents, 1015 kourth street.

LAY Goons ==

Our extemsive lines of XMAS
NOVELTIES are now open for
inspection.

8% OPEN EVENINGS. &8

MINCE MEATS,
MOUNTAIN APPLES
And the most select stock of
GROCERIES.

R. A. OLMSTEAD & CO,,

____S. E. Cor. Fourth and L Sts.

JANSY PILLS]

(Wileox’s——Compoghd.)

@ SAFE, CCRTAIN & EFFECTUAL.
M Used monthly by 10,000 Amerlean ‘wotnen, who find

them ind! ble. Dr or by mail
Sendu,(m)lu“'-u% ard.”

‘‘GOFF'S GIANT GLOBULES™

Strongest Invigorant known.  Restore Last Viger in
B 5 days. Druggists, or by mail. Particulars(sealed)ic.
WILCOX SPECIFIO Ou,, PHILA., PA.

Sold by 77}([R§»,_GE;\BY®_§ 0., Sacramento
END THE WEEKLY UNION TO YOUR

friends in the East, It leads them all,

Finder return _

-




