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SUPREME COURT.—=In Admiraliy. ;
Masvse Exos v=. N, W, Sowre. i
pECISION ON THE QUESTION GF JURISDICTION, 1

Aurex, Cnigr Jostice —This is a libel for a marine
grespass. or what s in the techmieal language of ad-
miralty ealled a canse of damage, brousht by the libel- |
lant for certain wrongs injuries alleged by him to
hare been inflictes] by the libellee. |

The livel alleges thar libellant is n native of the |
Vestern Isles ; that Leing at New Bedford, in Ameri-
e, in November, 1857, he shipped as calin boy on
beard of the Montreal, Nothaniel W_Sawle master ; that
spon after sailing the said Sowle attempte] v cumuit
wslomny np-an]him. which he resistnl; that suliseuently,
apons the arrival of the ship on the cvaw of Californis,
he ran awsy from ber ; that being at Lahains, island |
of Maui, the s.id Sowle enused him to be broaght back
on board the sail ship, in which he sailed agvin on s
gruise to the North, during which the <1id Sowl- sue-
ereded by threats and his physical powerin committing |
the crime of ssdumy ; that on arriving at Honolulu from
that cruise libellant agnin deserted from the Wontrenl
and escapel an bound of the Drome, in which he =ailel |
to Nangasaki in Japan where he was ugnin retaken by |
Sowle awd forcibly earried back on board the Mostrea!,
nnd wert North, for another cruise, daring which Le
was agein compelled by SBowle to submit to his unnatu- J
ral embraces and desires |

Protesting against the jurisliction of the Court, an
answer i3 filed which denies the material allegations of
wrong and injury to his person, and the case proceeds
o trind, subsequently to which the Consul of the Unitel
States files & protest against the jurisdiction of the
Court, for the fllowing cnuses :

Ist. Libellant and libellee are citizan= of the United
States, and the vessel, under command of the latrer, is
owned by citizens of the United States, and bears the
fiag of that country.

fud. That the alleged cnuses of action, if any there
be, aruse on sail vessel, and while on the high =eus, and
beyond the jurisdiction of his Hawaiian Majesty's
Courts, |

34, That it has not been usual for Courts of Admi- |
ralty in cases of this kKind, and ander these circumstan-
“ed, to entertain jurisdiction without the consent of the
Representative of the foreign Government ta which the
z:::in belong ; amd that in this case no snch consent

been given ; on the contrary, the said Consul has
hien instructed by the Dirhmnxio Representative of
the Unired States aceredited near the Court of his Ha-
waiian Majesty, to respectfully enter n protest against |
this Court taking jurisliction in the case.

4th. That by the Twenty-first Articie of the Treaty
between bis Hawsilan Majesty and  his Imperial Ma-
jesty the Emperor of France, ratifiel on the cighth
September, 1538, it ks provided that Consuls shall have
the erclusior charge of the internal order oo board of
v merchant vessels of (heir nations, agl the -uid con- |
euls are alwe asuthorized to tnke cognizance of al |
erimes. misdemeanors, and other manters of dfrrnre
in relation 1o said internal order, which may supervens
between the master, the officers and crew, and the local

:gg’:‘!‘:i’:l:l?‘;::?‘:?tlﬁ:“l?::um :,be testimony 'st il.f home t.rm!y. and _-e'r_.u:.r- by 1‘-:&_ estabili=had a0 I immemaorial
- den an amount of expense and la- | yaage of nations. and they do not apply to persous and
l_aor l'hal this libellant could pever waumand, anld there-  property engnged in the ordinary l»ur;—t;ita ol sommerce
fore it would result in an cntive failure of justice. To [n the -prrs:'!;; state of international interoourse and
remit him, young and poor as be un Isubtediy i, woull | ommerce, all persons in tine of pesce. have the right
!JE 'ht—’l_:lﬂn{_!‘llla! he must do what we think would be o res 1t to the tribunal of the nation where they Ay
Im[!fﬁ!jllnlt'._t! hl}_! eruelly ahsurd. It would be o virta- happen to be, for the protecticn of their right;.. The
al denial of justice. The cortingencies are two numer- jurisdiction of the courts over them is complete, oxcept
ous to make the propositiun reascuahle, even i he bad Sehen it is sxelyided by tresty. ™ o ‘
wealth to prisecute the suit. The detendant is muster Jusdige Betts sayz, in the oase of Docker ve Klosk-
of a 'Fhﬂii'-iup ; when be intends to retura 1o his coun- e, ‘;1-!{4!(‘5 Ad Rep. 408, . Ir; one n-g}-e-:;, in I;e-l.
Er.v Lloes-un‘l sppeasr. Rlanyl of the material witnesses phe American enurts slow & greater favor fo seamen, in
fur the libellant have been discharged, and entered the these onses. then do the courts of Great Britais, for the
service of other ships ; others may do the same before former proceed, irrespeetive of any interference o be-
the ehip reaches home. Wheu would there b auy 100= Lyl of the seaman by bis consul or other nationa! rep-

.

sonable probabilit that the history of the transwctioy r.uq;:hmve, whilst the Euglish courts woall seam suill
c”!EE’l ol phiccy, TANPUS . to in«ist that the sanction of such an officer shall Le
arsons says: - L1 justice woull as well Le dove by procured unless the nature of the case furtada  Ie
YeIutung the parties to their home forum,™ it is uot  fyreher say= that this precaaticnary evndition i« not re-
incutnbent to exercise the _;ug-:--_h.::_iu_n. We do not feel quired fu the courts of the Cuited States and that Ju-
it our Joty to Caervise the jurisdietion at ull tiues in | riediesion will ordinarily ba exercised if the voyuge is
RN EYen ‘ut this (I:Iur,mrtvr ; bat only in va-e= wihere germinatel. 1 this case the parties Lelong to ditferent
from the place of the transaction in these distant seas— countries, but the country ofthe libellant hias no repre-
rn..n_. the a'mest entire impossilitlity of procuring the seppative at this Court, If there was, there wiu'.-l
testimony, aod then not without an expeuse far beyoud  doabtless be as sarong a reqrest for the Court to exer-
!bo: _ab:h_:_v of seamen, there would be an utter failure of | gisp Jjurisdietion us there {schjection by the Representa-
Justice, if we declined the jurisdiction. Qur situation | give f the American Governmens. i
is insalar and far removed from the great marts of com- Mr., Justice Grier, in Gonzales vs. Minor, 2 Wallace
merce and vavigation, of the Atlantic side of the United | €, C. 345, siys, ** When the court does entertaln such
States and Europe.  Many of the ships in the whaling  cases without the request of the representative of the
service are absent from home usually for two or three Government they will reguire the libellunt to exhibi
years, und sowetimes longer. Their crews ave con- | such a case of peeuline hardship, injustice, or injury,
stantly changing, so that pot unfrequently almost en- likely to be suffered without such interfurence, as would
tire new crews are shipped at the ditterent ports of the  pyise the presumption of a regacst, because it s in fuct
1 nc{ﬁc_ for the sea=n 1o the nurthern seas, with o stip- couferring & favor vu such foreign State.™*
uiation to be discharged at the place of shipment. This In the ¢ase of the ** Golabehuck,”” 1 W, Kob. 143,
1= emphatically troe ot the ports of these islands.  Ihe the master sppeared under protest, stating that the suit
scaman becomes & guasi domiciled alien. It would pot | Ll been commenced without the consent of the Rus-
be strunge if in svme of those cases the Coart should feel | sing Consul, or any other aceredited agent of that Gove
!m[:wllted_ by a strongz sense of judicial daty to entertain  ernment in the country, Dr. Lushington held that the
urisdiction. It is the exercise of w diser-tion, governed | Court must possess onginal jurisdiction over the sub-
¥ & legal necesrity—unot of caprice or will, but stern Jeet matter, or it could hold none at all, for the consent
Judicial duty.  The seamen who visit these islands sre of 4 foreign consul or minister never could confer juris-
of almest every ruce and nation, and should we fuil to | diction upon a British court of judicature. In Hay vs.
do vor duty to these persons, in accordance with the Brig + Bloomer,” U. 8. D. € Mass., March, 1839,
principles and usges which govern Courts of Admiral- | Judgze Sprague said, * The usual course in the case of
ty in the great maritime States, would not those g libel by 4 foreign seaman agnainst his vessel, is to di-
Stutes have & right by the law of nations to declare to | peot the elerk to inform the corsul of the Government
this Government, we huve recognized your independ- | of the pendency of rthe suit, that he may take such no-
ence, have received you into the family of natious, we  tjce of it as he thinks roper and uunless there were
have pliced your Sovereign on an «quulity with the | strong circumstances in the case, the court would nog
Sovereigns of other nations, and we have a right to de-  proceed in rem agninst a foreign vessel, withont the as-
msud of you an exercise of judicial power and jurisdic-  sent of the commercial representative here of the for-
tion, which sh.Jl suve cur citizens and subjects Wh 1 muay  eign Government of the country where she belonged. ™
visit your Kinglom, from a failure of justice ? This is| Mr. Justice Curtiss, of the Supreme Court of the
the view we entertain of our judici i duty. United States, overruled o protest of an English consul
It will be seen how different var situation is from that | to the jurisdiction of the court, in & case where the li-
of ports on the Atlantie, either «f Europe or America. | bellant, an American citizen, had been hired in Boston
Tu re parties can be remitied to the bome forum with | for & voyage in an English registered vessel, with an
compuarative case, a few days or a few weeks only will  English master, from Boston to St, Jago and back to a
be spent io wnaking the voyage. But from this King- | port in the United States. The voyage was perfurmed,
dom o soy of those ports several months must puse ere | ynd the men discharged in Boston. An action was
the vessels reach their home ports, and ju the case of commenced in a canse of personal damnge, and the
whaleships somctimes years transpire. : .. | English Consul tilel u protest to the jurisdietion, setting
We hope that the Conrts of the American and British  forth that the vessel was a British vessel and the eom-
possessions in the Pacific will afford some relief to the | jander a British szbjeet ; also, ** that an investigition
exercise of this jurisliction, but st present the greater of somwe of the alleged cavses of damage must call in

jwhicial nuthorities are not to interfore unless Ly the
apgroval or consént of the consnls

Sth. That by the parity clanse of the Treaty betwoen |
the United States and this Government, the citizens of |
the Unit=l States are entitied to the same advantuges
as are given to the citizens of Fraoee by virtue of the
Treaty withy that Eupire.

We have given the causes of the protest our most de. |
liberste and eaveful consideration.  This was due to the |
distingnished source from which it emanated, as well as |
to important principles which it invelsves, and the rights
of the parties.

Parsons, an eminent American jurist, in bi= work on
Maritime Law, 20 vol., p. 5435, says: ** It svems 1o be
well sertied, after some controversy, thar an aduiralty
eourt has full jurisdiction over suits between foreigners,
if the suljeet matter of the controversy is of a taritime
pature. It is howsver a question of diserction in any
ease, and the conrt will not take cognizance of the cause,
if justice wonld be n¢ well done by remitting the parties
to their home forum.* He further says that ** It is in
eases of seamen’s wages that the power of the court is
most frequently invoked, and it is well settled that cog-
nizgance of a suit will be taken when justice demands
that it showid be done, as when the voyage is broken up
at a port of this country, or the seaman is compelled to
desert on account of cruel treatment, or is entitied to
be dscharged on secount of o deviation.” I will advert
to some of the aothorities referred to by the learned

anthor, as well as to some others.  In the caze of Tay- |

or wa. Carryl, 20 Howard's HKep. 611, the Jearned
Chief Justice of the Supreme Court of the United Siates
says : * It is true, that it i=not in every case vbligatory
unpon our courts of admiralty to enforce ic (a li*n) in
the case of fureign ships, and the right or duty of do-
ing %o is sometimes vegalated with particalar nations
by treaty. Bat as a general tale, where there is no
treaty ion, and o law of Congress to the con-
trary, the admiralty courts have always enforced the
Yien where it was given by the law ol the State or na-
tion to which the vessel belonged. In this respect the
admiralty courts sct as internaticoal courts, and enfurce

the ben upon principles of comity. There may be, and |

sometimies bave been, cases in which the court, under
special cireumstances, has refused to interfere hetween
the foreign seawman and ship owner ; but that is always
& ¢ nestion of sound judicial discretion, and does not
affeet the jurisdietion of the court.” In Ellison v
Ship " Bee 112, the Court say thal, **Courts
of ndmiralty have a general jurisliction in canses, civil
awl maritime. The ewse of seamens’ wages cotes
within the deseription of causes ; and this jurisdiction
has bevn auviformly ml' el br(:;. as Fﬂ?lt’ for-
eigners generally.”  In Pagh v« Gillan, 1 Ualif 455,
whare the i was a Britihsli subject, shipped on
tizne, and was discharged by the master some days be-
fore the time expirel, because the vessel was about to
wyil cn a long soyage. it vas beld that bie could sue in
anur courts, thoogh the vessel and captain were Enzii=h.
In the case of Davis vs. Leslie, Abbott’s Ad. Rep. 151,
the Ugurt say : * That the foreign libellant is regarded
as not ent tled To invoke the pewer of the court as mat-
ter of absolzte right ; ’“u:pwim the o:nnr i- m:a;&e«!
that justice requires its in tion in his fvor, those
ers myuh':. amd will be exercised in his behaltl””
';: authorities, both English and American, fully
wustain the doctrine of the power of the Admiraly
Courts to entertain suits between foreigners | while, at
the same time, its exercise is discrotionary with the
Conrt.  If it is n cwse of special pecessity to prevent a
failare of justice, the duty is impused (o esercise the ju-
risdiction, The = Courtenny,”” Edw. Admir. bty R, 250
The * Wilheim Frederick,”” 1 Hozg Admiraliy K. 195
Willendson ve. The ** Torsomer.”' 1 Peter’s Admiralty

number of slips which visit us have not these posses- | gquostion official acts and condact of n British function-
swns for their destination. > Lary in regurd to Brivish suljects, for which be is respon-
We have reasoued thus far on the general prineiples  sjible only to hi= Governmenr ™
of Adwmiralty jorisdiction, without the control of treaty [t appears from all the authorities that Coorts will
stipulations.  The Con=ul of the United States in his jusist, in some cases, on the approval of the foreign re-
first objection to the exervise of the jurisdiction, says | presontative before they will entertain jurisdiction, and
thut the parties are American citizens and the ship and  ig other cases direct notice ta be given him of the pen-
owners Amerienn.  The dechration that the libeilant is | deney of the suit. unless it is apparent from the stute-
an Aweriean is traversed,  Heswears that he was born - ment of the parties that be is cognizant of the suit
at St. Geoope, one of the Western Islonds or Azores, pending, or nuless the defendanut nequicsces in or desires
ugder the dominion of the Kingdom of Portugal, of | the excrvise of jurisdiction. In cases where it is appa-
Portuguese parents residing on waid i<land, that he has | pent from the allegations in the libel that the Consul
never been in the United States except for the space of his not the power to give the party vedress, it has not
five wenths, and i= not a citizen of the United States. | been deetned necessary to insist on his approval or con-
It is admitted by thegeosnse! tor the defendant that the | sent, or when it is manifestly necessary to prevent s
libellant is a n tive of those islands, and he further  fajlure of justice. In this case that effect would be n-
states that the Consul in making this declavation only | evitable for reasuns alve dy given.  If the allegations in
intended to =ay that his enlistment on an American ves-  the libel arve true, the contract of hiring is dissolved by
sel impuerted to him the vights and privileges of citizen-  the wrongful act of the master. Should not the party
ship. The Consul further declares that whatever the have an opportunity of seeking for redress Lefure an
allesed eause of action may be, it arose on sadd vessel,  Admiralty Court here, or should he be put on board the
while on the high seas and beyond the jurisdiction of | yeseel at the risk of being subjected to the same inha-
his Majesty's Courts, and by the 21st Article of the pan wrongs and injuries many months more? lIs ita
Treaty with France is not cognizable inour Courts ; and | geyql cuse?  [s it not more imperative in its elaims fr
that whatever rights and privileges were gmanted by ' jurisdiction than any other case which can be present-
said Treaty to France were also grauted to tie United Wj for there is the alleged wrong and injury unredress-
States. by the parity clause in their Treaty with this o} for the past, and exposure to the same wrong and
Ringilom., . injary fur the fature*  For illustration, it may be weil
The Article iu the French Treaty veferred to, is very o rgverse the eage. Suppose there was an A merican
elenr in its terms in declarving that the laws of the Ter- | vouth on board a Portuguese vessel, and he filed his
ritor v shall obitain in all matters tonching the police of Jibel making the same allegations, and the Courtshould
the | ort, the lading and discharging of vessels, the s fe- gqy 1o him we cun’t hear your cise, yon must seek your
ty of merchandise, property nnd goods. Thisis merely | remedy at the home forom, which is Portugal ; there-
declaratory of o priveple acknowledged everywhere. | fure go aboard of your vessel, although you may be sub-
But the Consul is charged with the internal onder on | jectad to a repetition of the same diszusting life, and
board, sud shall take cognizance of all crimes, misde- | when you arrive in Portugal, pennyless and friendless,
meancrs, nud other matters of difference in relation 10 you ean prosecute your ense there. The responsibility
saidd intermal order, provided the contending parties are | of exercising the jurisdiction rests finaliy upon the
eselusively French or Hawaiian subjects, and the loeal  Court. It must be apparent that all Courts would much
auth rities shall o t interfere, unless by the approval  prefer to nvoid the responsibility and labor, if they
or consent of the Consul, or in cases where the public eguld remit the parties to their home forum, when there
jeace is disturbed, Can any linguage make this Ar- | jg 4 reasgoable probability that the case cau be fully
ticle clearer thae that already used? In Jdirect und precented there, and that the sccased party would not
| simple terms it means this, that the local Laws shall 20-  be left with the facilities to perpetrate again the same
vern in sll matters touching the police € the port and | gots us those complained of.
the lading and dischiurging of vessels, &c.; bat =0 far In this case the Court regards it an imrernti\-e Jjudi-
as any difficulty vceurs Letween the enptain, officers | ¢ial duty to cutertain the jurisdiction, and therefure the
wud erew, in relation to the internal order of the vessel, | protest of the Consal is overruled.
the Consul shall take coguiz nce, unlesa their conduct | . —_— ;
listurbs the peace uf the port. I the article refarred | MasveL Exos (laxacio) vs. Nataaxter W. Sowwr,
to the internal onder oo the high seas, coukd & breach of | The fillowing is the jadgment @ ) .
t there disturb «r endanger the public pesee and tran. | Roskrtsox, Justice.—The evidence introduced in
quility in any port in the Sandwich Islamds? Hefyre support of the sllegations in the libel is very lengthy,
the date of this Treaty, the jurisliction of all crimes on  and much of it of a character which renders it inexpe.
the high seas belonged exclisively to the country to dient fur us to recapitulate it, even brietly, in_giving a
which the vessel belonged and under whose iz she decision which must be wade public. But it is not te~
sailed: but when within the jurisdiction of another cwssary that we should do so, for the testimony is quite
eritoes or mislemeanors, aithough comumitted fresh in the recollecti n of those who heard it, and it
in enforcing discipline and order, were ecgnizable hus Leen refierred to in detnil and commented upon in
by the Coutts of thut esuntry, and the scensel could the fallest manner by the Ir.llrne-l cuumn_-l_on lm!l_l sides,
not be tried in any other jurisliction, unless by Treaty who have argued the ease with great ability.  The tes-
stipulativn. By this Treaty we yielded the jurisdiction timouy not having been given in the form of depositions,
of our ports to this extent, and thejuris-lictiun of eritnes but wiea roov, in presence of the court, we have had the
comunitted on the high seas ns well as of marine torts advantage uf'wawhmg the demennoy and appearance of
‘o ns n cause ol un action f.r ll.;nl?‘l]{(‘#." remains 5= be- the several *Iit-)("..*ﬂcﬁ on tl‘!? stand, and of h(‘-’lt‘lllg their
fore. statements as given in their ewn words, an advantage
OF the correctpess of this eonstruction we entertain l\.']m'h is of great value in 4 cuse ot: this natare. I_he
not & doubt. buat were it not so it will not he sericusly libellant™s witnesses have been subjected to a searching
contended that sadomy and unpatural and offensive CYosS-€xamination on the part of counsel, and several
erabraces, made by the captain on any of his men is for "f,ti“‘m have been interrugatel by .'-IW. Court, as to
the purpose of di-eipline, or is designed to promote the  peints v—'tlcuh_lc-l to test their credibility. A 5::3:;]{
intertal order of the vessel : and were the Consul con- amount of testimony hus been presented on llt‘h:l.“ of
sersant with the testimory ziven in the case of such un- the .rt.-[-'mdon!. but it is very meagre wud of Imh_‘ P’E"t.__"":hl.
natural offences, he would not prebably take the ground while the respondent himselthus been content with filing
that they appertained to any matlers of difference in his written an<wer, denying in getvral terms the alle-

count ry.

R 105, [In the ** Jernsalem,”” 2 Gall. R. 191, The

relafion 1o the internal order of the vessel. 1f, then,it gatiuns of the libel, and has not availed himself of the

w Amroens.”” 1 Wheston Wi.  In the case of J- hnson va l is n tort disconnected from nnd having no refation to appertunity freely offered him to eome npon the stand

Doltan., | Cowen, 542, which was an action by n setian
ngainst & master, both foreigwers, fur assiult and bat-

. evmmitted on skip board, the Supreme Court of
the State of New York sustainel the jurisdiction.  They
say, * cur courts may take cugnizance of torts cominit-
ted on the high seas on board a foreign ve-=cl @ Lut cn
principles of comity, ss weil as to prevent the freqacnt |
andd serions injuries that woull resalr, they have exer ‘
cised & sound discretion in entertaining jurisdiction or |
not, according to circumstances.""

In the case of the Bark * Havanna,™ it appearcl the |
ship was owned by o British subjece. Jiving in St Jahn, |
New Brunswick, and 8 creditor of his who was alsa a
British subject amd residing in the same plice, institu.
ted n suit szaingt him in the Courts of Massarhosetts, |
wnd sttached the sessel, then Iying in the port of Hos |
tons, and sfterwards recovered judzment amd © ok out |
an execation. by virtue of which the vessel was =oll |
and purchased by the esecution creditor 3 whereupon
the master libelleld the vessel fur his wagzos, by virfue
of the Statate of 17 and 18 Vietoris, which gives a lien
ts & masier ou bis ship, for his wages ; and Judgze
Spragne, eminent stl of long experience in Adnuralty,
ruled that the District Coort muy, but is not bound to
exervise jurisdiction in faver of o British subject azains
a Britich vessel, ** and that the lien so given may he
enforced in the AdmiraltyCourtsof the Uniterd State-"
2 voi, Law Reporter 150, The h‘::nu_«-l an-l__:,-: adds,
that while the court will exercvise jurisdiction for the
parpases of justice, it will do =0 lh? more readily 1 no

jection is made by the Consal of the nativs o which
the vrssel belongs. This is the rule by which this
Conrt interwis to be governsl. © For the purposs of
justies and to prevent its failure, we deews it b imper-
ative duty to ex reise jurisdiction between foreicners,
responsible and Iiborinus theugh that duty may be, aud
it is alwavs s matter of deep regret to the Court to feel
impelled 'b" these considemtions to entertain jusisdic-
tion. when the representative of the country to which
the party belongs protests againstit. lo the ordinsry
enses which arise botween mnsters and sesmen of The
same nation, very lictle difficulty is likely to arise, but
when they differ in nationality, the question of comity
18 wore diffiealt to decide, for the repressntatives of the
different nations may entertain cifferent opinions, and
make niverse requests, and we must then decide the
yuestion whether .» not the purpna:s of justice require
the exercise of the jurisdiction. But the Libel now un-
der consideration contains allegvions of such peculiar |
injustice and long-continued inju-y, not more destruct- |
ive to the beadth than to the moryl sense, that to deny
it eousideration would be, as we should reganl ir, &
dereliction of duty to the laws of the ses, as well as 1o
the laws of nations and of nature. Co e

1s there & necessity in this case 1o exercise )Ill"l!-ln:‘: i
tiun to prevent a failure of justice It is not contende 1
that the powers of the Consul are ulegante fur redress.
Then the vuly remedy is to appeal to the home frum. |
or to the Conrts of this country. If we decline juris-
diction the ouly remedy is to follor the veswel to its
destination, which is a distant courtry—after craising |
we know not how long, or in what eas—and poor and |
definceless the youth arrives at the home port of the |
vesse! and seeks redress in the couts, with what pro-
bahle stcpess would ke seok for bis witnesses ©  Those |
who have been exumined are from different countries
and different races, and many hive already been dis-
charged from the vessel, and knowig as we do the cus-
toms and usage of shippivg and dscharging men 1
liwes voyages of several years dizmtion, and of the|
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the internal onder of the vessol, it will n ot conse within  and contradict o explain, if he could, the testimony of
n of the French Treity,  8ny or all of the \l‘!.'[lr.'-.-l.“.pr-nl:t(.‘c‘] against hin.
whatever ¢o cstruction may be given to the extent of its After matare consideration of the evidence bofire us,
angfication in other respests. and weighing all tize ficts and cirenmstances of the case,
4 L fs said further that all foreigners who enlist fur | We are of the opinion that the theory of defence se inge-
niously grgel by counsel that this is a plot or conspira-
oy gutten up for the purpose of raining the respondent,
1= without foundation in fiot 3 ad we e driven to the
unweleome conciusion thet theallegations of the libel are
clearly proved. We linve no rewsen to doubt that the
libelinnt, who is still a youth of tender years and fragile
frame, has nt sartoas tiines, sinec he left New Bedford
on board of the = Montr al.,”” three yeurs age, been
subjected to treatment the most foul and ennataral, at
the hands of the responddens, A more glariis viclation
of the duty which the respondent owed to the Libellant
cannot b imagined. A gros=er instance of oporession
amwl persistent abuse never came te our cognizinee & and

serviee on Ameriean ships beoome American eitizeos.
If this i= so, it Jors not ful ow that 3‘.5!')‘ Hevome so with-
in the purvicw of this Treaty.  This e notthe menning
and intent of the Treaty,  The langunge is that the con-
tending parties muost be exelusively French or Hawail.
an subject=, 85 that if & French master committel o
turt on A Hawalian ia attempting to enforee discipline,
the jurisdiction of this Coart wus not surrendere {, tuod-
ified or eurtailed, bt it remnains the same 5= belure the
Tresty was made.  Dut if the constraction of the Unit-
od Styes Copsul oirine, Hawaiians who ship on o
French vessel Bocome sulisets of France, and therefive
the provision of the Frowy which contemplates that e ; e e i |
there msy be French subjects and Hawaiian suljects jn ¢ 3"1";'**-' of enminnl _._i]""“f’m'i'- ute squree contain'a
the service of the sdme vessel, is an impossibility, for ©%e Wi Mt in the exhibition of wiorsl depravity surpass-
on an American vessel l."-l'r"lxr-l:-' 1% American. I this & tine present. X o
i+ the constenelion given 1-_‘- Americon law to the nct of It l"‘:"‘“h'-'-_ our daty. !hrl__r.'la-ra'_. S A court « ‘\’-rra.-:_-.:n;
scipment, of which we refrain from giving an opiuion, | ® I'Fl‘d‘-:!lt""l l:m:-wh::!.--n. H'!I:--! 1 s 1-_.. ths ‘ onstitu.
thits Nigh prerogative of ¢itizenship iu not given by the Hon e ”“';' hmf”""l:- nwd by !ii-‘ generul m .'tt.:;':"' lnw
laws of Franee or by the Iaws of thiz Kingloas, by the '_(1: !!t-' w-.:-,.]_ to llf“,‘.:lsll‘ the -'_~n:l"u,tl Pl.h'.l- .i ta :_\"_tlm
mere act of Abipment on their vess b, and therefore the | HHesant 1o serve on i L-u--‘l of the skip ** Montreal™ ns
Ireaty weust .'-.: constrael ai curling to its termns, I[r no loyger hm.lm; e him "m l_t-- e ::-:1 1 the
was not intended theat if 2 Frenchmoan was killd ro o vespunident such & measure of v“"_i""- - sURA -::'-‘ura »
Hawniian vessel ina French port by a iliwnian master  TE4500 "“‘-: anonnt of pe BTy reparation to the 1l -
in enforvine disoipdine, st the llawalian should be *Ant, jor 1he ingury he fus -ti‘. i~ antd serce - , R
cbimet nleme o his Consal in that eountry ; neither | 0UF réprolation of the resp nlent’s  on I“.:.:i. which we
was it intended that ifa Hawajisn shonld be killod by  BOW do by proncancing i faver of tT:"' lHiwliant tur the
a Frenshman in any port of this Kinzdom, the Frepsh | S0 '-'.1 - thousand five huudve! :l- Hars damages, and
epn=ul shoull :ﬂt-‘t:' take COZNIEANCE of the erime : on the costs of "‘ut-_ Lot decroe be entery] ‘.t"-.'--t_'Ijllrl..:'._\-"
the contrary, this very lavgaage was undonttelly in- ‘lﬁ?r'-. Harru :m-!’.\l--nt_.:n'n:-:_'.' fisr the Libelianr.
werte] te wanrd the jurisiiction to this extent. =o that if ‘“'"- Bates for the l..».-'l_-,n [“‘.F'['

8 Hawaiinn commit 4 erime on 2 French ship, he shall Honcluly, December 11th, 1560,
have his trial within this jurisdiction, and ti € same |
rights wnd privilege ia mntual In the menning and
intent of the Traaty the liteliant is uot an Ameriean,
and therefire the Con=ul liss pot exclusive coguiznec
of the tort allesed to have bven perpetrated apon him {

: '_}l‘:: winster, ¢ iil,l Is -4'| it :nﬁen! 3'r-r:n a natter of dir- | Sathaniel W, :‘""_Z ""_- mauster aof tue 8 mierioan - whale-
ference in relation to the internul order, for m the Jan- "21ip Montecad, cloiniing divsazes for alleged personsl
gunge of the Treaty the contending parties must be ex- AU ) ) S : ‘
clnsiveiy French or Hawaiinn subjects 5 if they are not lll‘.-‘ Hbellant ullozes, i substanee, 1 st Lie shippe d
of the ssme nationality the jurisdiction remsivs i full 8s Ea'in boy an lizlar-l ql' the ..‘U'.-'-'J'r' al, at Honolala,
furee. in the month of .\‘;a\:vm'--‘.r, l_“""'_- and sailed in wad

The remaining eiuse of protest is that it has not been | ¥+ ssel o Lruam, Nanunsaki, the Japwn Ses, and
usaa! for courts of admiralty in cases of this Kind, and Northemn Seas, on s whaling cruise, aud reterped to
nnder these cirenmstances, to entertain jurisliction  Houelalu lust month: and that during such eruise
without the cousent of the represeatative of the fureign the '"_‘"1‘1'\”“1‘ “Ef, }.\ torre and thr &%=, nuucer tded in
Gigvernment to which the parties elong . and more es- l'.\"’:lhru_' the 1 "_l.alit in an _Lum:‘atul.l.. inanner, re.
pecially after a protest has leen entered. Mpr, Dege- | peatediy c::uh::!l:r g upan _h'.r:. the acl of sovlomy,
dict, in his Ad Treatise, p. 15%, Sec. 252, says, “There -’!“‘1 eompeiling him to '-'L'-hu.!ul ta uther nunutural in
have been attempts in Enzlind and in this country to  dulzences, which caused b tauch pain and sut-
establish an exemption (frow }-.nri:lic;iuh) in faver of lenng. o ) ‘
the weamen of foreign merchant ships. It has been  The Uonsul of the nited States, at Honolulu, bas
sOmetinyes p;‘_“_.,,..] on the ;._:n.-!m-.l--! the comity of nativns; gz;t:! a protest ageinst the court taking jurisdiction
sometimes on the fanciel ground that a vessel is part of in the case, upon the same grounds that ke protested
the territory ef the nation to which she delongs ; s ane-  a2ainst the jurisdiction in the recent case of Manuel
times oo the ground that there can be no jurisdiction  Enos { Iguaciv) e, N.W. Sowle, which was a suit based
in such eases without the consent of the consul, orother upor the same cause of action.  In that case the
diplomatic representative of the foreign nutivn to whicll  protest was overruled by the {ull eourt, for reasans
the seaman or the vessel belongs—all of which are ful-  sons assigned at length in their decision. Thepratest
lscivnws. There i3 no sush comity of mativns—nothing | in this ense i3 likewise oyverruled, upon the grounds
within the territory of & pativn is without the jurisdic- that the libellant did not, by having shipped for ser-
tivn, and no officer of & fireign government ean grant | vice an boapd of oo American ship, lose his Paortu-
or destivy the jurisdiction of onr courts  Some ex- | guese astionslity, and become a Gtizen of the Unsitend
emprions are esthlished Vv the Cunstitatinn, some b Conr)iatert sli gt g o

Masvge Vimma va, Navioavirn W, Sowes

In Admiraliv.—Belore Justice Ropnprsox,
"his i u libel in a cause of wa, Gled by Man-
wel Vieiea, a native of Picn, Western 1slamls, arainst
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