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TaEe late Legislature did not know
much, but it builded even worse than it

knew.

It is called an “off vear” because most
of the good Republicans are either off
duty or wandering off after strange

gods.

Oni0is good for 15,000 majority for the
next Republican ecandidate for Presi-
dent, and Jowa for 25,000. The Journal
has a large-sized red apple to bet on
these iigures.

Tae Journal was afraid all along that
the approval by the New York mug-
wamp organs of the Republican State
ticket was a bad owen, and the results
justify the premonition.

DEMOCRATS are advised not to worry
themselvessick over “tariffreform.” The
tariff will be judiciously reformed by a
Republican Congress, as it has been more
than once before, and it will be done
without sacrificing the principle of pro-
tection,

=

THE result in Baltimore gives weight
%o the ramor that Eugene Higgins, whe
represented the civil-service principles
of the late adwinistration, has not re-
tired from polities to such a distance
that he cannot get in at the back door

on brief notiee.
m

LET's see: In 1888 the country went
Republican, this year the Democrats
win, 1800 will be a Republican year, 1891
Democratic, and 15802 Republican again,
That makes Indiana Republican next
year and elects a Republican President
in 1802. That's right.

Never did the Prohibitory party more
conspicnously ussist the saloon party
than in Tuesday's elections. Assuming
that most of the third-party voters are
honest, their action affords the most re-
markable illustration of mental strabis-
mus that the century has afforded.

!

" Ir is not to be regretted that the
mileage of railroads constructed the
present year is only 5,000 miles, and less
than during auy year for some time.
The country has been building more
railroads than will pay upon the present
business. It is, therefore, well to go
slow.

ALREADY the Democratic organs are
trying to make it appear that the resunlt
in Jowa indicates a growth of free-trade
gentiment among the farmers. This
will not do. The tariff question had
about as much bearing on the election
in Jowa as the woman's rights problem
in Virginia. Free trade was an issue
last year, and the citizens of Iowa de-
oided against it to the tane of 51,000 Re-
publican plarality.

#

DEMOCRATIC organs are regaling their
yeaders with tales to the effect that
President Harrison chows deep chagrin
over the result of the elections, and re-
gards it as a rebuke to his administra-
tion. Confiding Democrats who read
these stories doubtless picture President
Harrison as standing on the street cor-
ner with his hands in his pockets and
expressing his opinions to Demoecratic

- yeporters. People who know the Presi-
dent and his habit of remaining un-
stampeded under really discouraging
circumstances will smile at the report
that he is “visibly overcome” on this oc-
casion.

Hasty Republican papers, anxious to
explain the party's defeat in Virginia,
fall into the mistake of accepting the
Democratic assertion as to Mahone’s un-
popularity as the canse. This will not
do. Mahone may be, and doubtless is,
unpopaular in certain circles, but an angel
of light could net be elected to office in
that State if his success depended upon
a fair count of the Republican vote. The
ante-election boasts of the Democracy
that they would win by fair means or
foul, and the disgraceful methods pur-
sued at the poils, show that their ani-
mosity was directed chiefly toward the
negroes, and not to the head of the Re-
publican ticket. The leading purpose
was to keep the negro in subjection. It
will not do to make Mahone a scape-goat.

THE election in Massachusetis shows
a very large falling off in the aggregate
vote from the presidential election,
That State gave Harrison 153,802 votes,
and Cleveland 151,855, It gives Brackett,
Republican candidate for Governor,
126,801, and Russell, Demoecrat, 120,817,
The total vote last year was 335,747,
against 247,618 this year, a falling off of
88,120. This large reduction is partly
due to the lack of interest in an off-year
election and partly, no doubt, to the oper-
ation of the Australian system, We
snticipate a like result in this and other
States as the first effect of the law,
There are many voters who do not care
enough about exercising the privilege to
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incur the possible trouble or annoyance
of complying with a new law, some of
whose provisions are a radical departure
from old methods. These indifferent,
timid or eranky people will not vote un-
less they are hunted up and urged to,
and some of them not then. The result
at first will be a falling off in the ag-
gregate vote,

A FAR-BEACHING DECISION.

The Supreme Court yesterday ren-
dered one of the most important of the
series of decisions on constitutional
points raised by the acts of the last Gen-
eral Assembly. In the cases of Worrell
v8. Peelle and Yancey vs. Hyde the court
kolds that the appointment of State
Statistician and State Geologist by the
Legislature is yoid, and that these and
all other State offices must be filled by
the people at a popular election, or, in
case of vacancy, by exeeutive appoint-
ment. The decision sustaips, in the
main, the position taken by Governor
Hovey, and supported in many articles
by the Journal, that while the Legisla-
ture may cre.te a statutory office it can-
not fill one; that the power to fill sueh
offices is either an elective function to
be exercised by the people, or, in the
case of a vacancy, an executive one, to
be exercised by the Governor. Innocase
can the Legislature vest in itself the ap-
pointing power to a State office created
by itself. This view is sustained by ar-
guments which go to the fundamental
prineciples of popular government and
by naumerous authorities. The constitu-
tional distribution of powers recognized
by all writers on constitutional law, con-
tended for by the Governor in his veto
messages and by the Journal during the
entire discussion of the question, is
clearly recognized, and the idea is en-
forced that the people are at once the
source and the residuary legatee of all
political power.

The decision of the court, rendered
by Judge Berkshire, is concurred in by
Judges Coffey and Olds, each srendering
a separate opinion. Together they form
a series of impregnable arguments and
an important exposition of constitutional
law. Judges Mitchell and Elliott dis-
sent from the opinion of the court,
though the latter holds invalid and un-
constitutional, on eother grounds, the
law enacted by the last Legislature
creating the “Department of Geology
and Natural Resources,” under which
defendant Gorby was appointed.
present effect of Judge
Elliott's opinion is to give the
Governor the power of appointing the
State Geologist, Oil Inspector and In-
spector of Mines, though on different
grounds from those taken by the ma-
Jority of the court.

The elfect of the decision is to call a
halt in the practical usurpation of exec-
utive power by the Legislature in creat-
ing and filling Stateoffices. It furnishes
a much-needed exposition of the consti-
tutional powers of the different depart-
ments of the government, and, while
recognizing the rights of each, places
those of the people above all. The
cases were very ably argued for the re-
lators by Attorney-general IMichener,
Hon. A. C. Harris and A. J. Beveridge.

THE REPUBLICAN PARTY AND PROHIBITION.

It will probably not be denied by any
person that the prohibition guestion had
a great deal to do with the Republican
defeat in Ohio and Iowa. Indeed, it was
themain faetor. Theconditions were dif-
ferent in the two States, but in both the
Republican party had allowed itself to
become identified with or responsible
for radical and impracticable legislation,
sentimental in character, personally
offensive to a great many people, and
impossible of enforcement. In both
States the object of this legislation was
the same, viz.: legal prokibition of the
lignor traflic and compulsory temper-
ance. The Democratic victory in both
these States is mainly due to this cause.
In 1880 Iowa gave Garfield 78,082 plu-
rality, in 1884 she gave Blaine 19,773, in
1888 she gave Harrison 81,721. Now, she
elects a Democratic Governor. Ohio
gave Garfield 25,155 majority ip 1880,
Blaine 15,664 in 1884, and Harrison
19,599 /in 1888, Now she elects a
Democratic Governor. The figures show
that on national issues these States are
solidly Republican, while on State issues
they are no longer reliable. In 1881, a
year after Ohio gave Garfield 25,155 ma-
jority, she elected a Republican Gover-
nor by only 1,244, and in the same year
Iowa elected a Republican Governor by
81,872, after having given Garfield 78,082
twelve months before. Since then the
Republican majority has been rapidly
decreasing. The great disparity in Re-
publican majorities in national and State
elections shows that it is due to State
politics and State issues. The chief
cause is prohibition and the identifica-
tion of the Republican party with that
kind of legislation. It is this that has
undermined, eaten away and finally
wiped out the Republican majorities in
these two States. The Republican party
in these States has been running on
false lines until it has finally met with
homiliating defeat. The result sghows
that prohibition is too heavy a weight
for the Republican party to carry,
even in those strongly Republican
States, The idea itself is im-
practicable, and does wnot furnish
a true solution of the drink guestion.
Admit, for the sake of argament that,
morally, theoretically and abstractly, it
is right; the fact remains that, politically
and practically, it cannot be enforced.
Assistant Postmaster-general Clarkson,
whosepaper, the lowa Register, is largely
responsible for the adoption of prohibi-
tion in lowa, now admits that it waa the
chief canse of Republican defeat. Refer-
ring to the result in that State, as well as
in Ohio, he says: “This year's results
are, in the main, simply increased evi-
dences of the indisposition of a majority
of the American people to aceept prohibi-
tion and too radical legislation on ques-
tions that are moral and social rather
than political.”

The thing for the Republicans of those
States and all other States to dois to
adopt a conservative, defensible position
on the liquor question, enact good strong
license and local option laws, restricting
and regulating the traffie, enforce these
laws in good faith, and ecall a halt
on the agitation of the question. The
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firat step toward a sensible policy on the
question i1s to cat loose from political
prohibition. The Republican party
everywhere must eitler divoree itself
from political prohibition or be perma-
nently divorced from majorities. If it
is cont:nt to fight in a hopeless minority
for an impracticable idea it may con-
tinue to ally itself more or less closely
with a movement which has been con-
stantly absorbing the strength and vi-
tality of the party and giving nothing
in return—wiping out its majorities and
luring it on to defeat. The Republican
party, as a politieal party, has no identi-
fication nor sympathy with prehibition
as a political movement, and Republic-
ans in all the States should eso declare.
That done, let it adopt high license,
local option and restrictive police
Jaws as a finality, and ecall a
halt to agitation on the liquor question.
The liquor traffic ean and mast be regn-
lated, but the idea of regulating men’s
morals must be abandoned. Saloons
cannot be abolished, but they can be
controlled. If the Republican party is
to continue todo business in politics, it
must recognize the inevitable in this re-
gard, and adjust itself to immutable
conditions.

THE PARTY OF FREE WEISKY,

The feature of the w»ecent elections
which stands forth in boldest relief is that
in every State the Demoeratic party has
been the champion of the salooun, and in
return has received its active support.
This fact has been made prominent be-
cause this was an off year, and conse-
quently more attention has been given
to local matters. Tu Massachusetts the
liquor-dealers furnished the Democracy
the sinews of war. In Boston the De-
mocracy was led by a committee whose
chairman has for years been the keeper
of one or more grog-shops. In that
State the saloon was not fighting prohi-
bition, but the party which has passed
restrictive laws. 3

In New York Governor Hill's tattooed
ticket owes success to the orgaanization
of the liguor interest, which, on Tues:
day last, Haid him for his valnable servs
ice of vetoing a high-license bill, for
which he was styled the “salcons’ Gov-
ernor.” The saloon-keepers in New
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York desire, and fight openly for, the ",

free sale of intoxicants,
In New Jersey, the whisky power ral-’
lied to support the party whieh, in the
last Legislature, repealed a high-license,
and local-option law, As the other sidé’
y whisky'
won a decided victory. b
In Ohio, Republican Legislatares have
been placing restriction upon the liquor.
traflic. This has displeased a lafge num=<
ber of people in the large cities, and they
cast their Hallots in favor of Dethoeracy.
In Iowa, and in the local elections inf
the counties in which the larger cities
are located in Kansas, the Democratie
party fought under the banuverof high'
license, because both of these States
have prohibition, And so throngh the list,
At all times.and in every place in the
North the Democratic party has shown
itself the party of the saloon. When it
advocates anything _else than abso-
lute free trade in intoxieating
drink, it is beecause absolute
free trade i an impossibility.” When
it fights under the banner of high
license, it is because nothing else i8 pos-
sible. When it selects its own ‘ground
for battle, the Democratic party plants
its guns to defend the freest trade in
whisky. If through any cause it makes
a mistake and helps to impese a high
license on the trafiie, as was the ease in
thia State, its leaders and orgafis hurry’
to the front ‘with humiliating explana~
tiona. \
But the party of free whisky would
not have achieved any of thesueccess
which it claims if it had not had'a faith-,
ful ally in the Prohibition party. And’
the party of free whisky has recognizeil
the value of this ally cnd oft times
given its leaders substantia! encourage-
ment. There is not a saloon head-
quarters from East to West whieh does,
not recognize the value of the third-
party ally. Indeed, the only people who,
cannot see that the prohibitory organiza~
tion is the co-laborer with the sjloon in.
opposing the restriction of theé hguor
traffie, are some of those who belong to
the third party. 4 :

Y

DEMOCRATIC organs in New York city
are too happy for any use, though: not
too happy for utterance. They haye'on
hand at one and the same, time a party
victory and a clerieal scanda), and be-
tween the two hardly know how to di-
vide their space. On the editorial page
they sanctimoniously deprecate the ex-
istence of such distressing reports, and
affect to believe that the clergyman
whose moral character is assailed is the
victim of enemies and will eventually
clear his skirts; and, “for the sake of
the church,” express a hope that sach
will be the case. Having thus duly
“deprecated” the » affair they devote
columns to the nasty details, in order,
perhaps, that when the time comes'for
“clearing his skirts” they may have ex-
case for giving the pastor as much ropm
as they now afford his “enemies,” upon
whom they piously frown, and going
over the whole matter again. Such is
metropolitan journalism in all its vast-
ness.

Ir we had the Australian system of vot-
ing in all the Northern States the Demo-
erats conld carry more than half of them
to-morrow.—8entinel. °

This is the first time we rewember to
have seen the Australian system advo-
cated as a partisan measure, If it con-
duces to honest elections, 18 is elaimed,
it will.inure to Republican advantage in
every State where it is adopted. In
several of the Southern States it wouald
put 2n end to Democratic majorities al-
together, It appears, from the foregoing,
that the Sentinel favored the Australian
gystem as 2 measure of supposed parti-
san advantage. :

Tue Cincinnati Enquirer, in a post-
election editorial, says the Democratic
victory in that State was largely due to
Republiean seratching, and adds;

The Republicans who revelted agaimst
Governor Foraker did not revolt against
the Republicanu party. Their ovposition to
their nomines for Governor did not inter-
fere with their standing as Republicans.
Their tidelity to their prineciples remains.

——— o ——— ——— —

Now ‘and then a Preol;yuriun m-ll'list'ﬂt is
not afraid to speak hismind concerning

————— ——
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the “Confession of Faith.” The General
Assembly referred the gnestion of revision
to the preshyteries, aud in assigning the
matter to a committee several members of
the Preshytery of New York were decided-
ly outspoken in their comments upon the
aceepted church creed. One Dr. Paxton
doubtless expresses the general opinion of
the church membership, however he may
represent the ministry. He is quoted as
saying:

I do not believe in the confessjon as It stands,
aithouigh I accept 1t as a system. The man who
would dare to preach the doc of infant con-
b demnation and the doctrine of reprobation as

expressed in the confessionis not acontemporary
of the niusteenth century. He isa nuuteml).or-
ary of the seventecnth or eighitcentn. Heis a
survival—and not ¢f the fittest. X
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Tiux latest guotations of the prince mar-
ket: Hatzfeldt, closing at $2,000.900; Muarat,
£10,000 per year bid; trading fairly active,
but prices irregular. The “bear” move-
ment led by Miss Caldwell bhas had the
efiect of disconraging prospective buyers,
but has not yetsucceeded in dislodging
any “long” stock.

e e e .

Errner chickens are very valuable or
life is very cheap in Crawford county,
where two men were sentenced to prison
for one year on the same day, one for
attempted murder and the other for steal-

ing a rooster.
e T e — AT ST ST

ABOUT PEOPLE AND THINGS.

—— e ———

ASH-BLONDE hair being rare, and impos-
sible of imitation, is stylish and expensive.

THE late King Luis, of Portugal, smoked
twenty-five cigars a day. No wonder he
died before Lis time,

Mp. SWINBURNE'S home, “The Pines,” is
a temple, every article of furnitare beinx
an object of vertu that has a history.

Tue Rev. Dr. Arthur T. Pierson bade his
host of friends at. Philadelphia good-bye on
Sunday last, and on Satarday will sail for
Euarope.

M»me. HEXrRY GREVILLE apnounces that
the old home of George fand, Nahant,
is now for sale. Mme. Dudevant’s bedroom
and study still remain exactly as she loft
them,

AT her recent concert in London, Mme.
Patti-Nicolini is sail tohave appeared with
the lightest of brown hair, Whether she
wore a wig or had bleached her raven
tresses is not disclosed.

M#is, REvF1ELD ProctoR will spend most
of the winter in the Sonth, nursing her in-
valid son. In her absence, her daughter
and Lev niece, Miss Carey, will preside over
ih§ War Secretary’s household.

SIR CHARLES RUSSELL, the English bar-
rister, makes more money than any lawyer
in the world. Heé lives well, works hard,
and still rejoices in the fact that he is com-
paratively a young man.

PavLt Du CaaLnu, who is now in Lon-
don, will pass the winter in Egypt. - He is
at work upon an .« laborate biography of
Gustavus Adoiphns. If it doesn’t contain
any more truth than his African stories,
beaven help Adolphus! &l oA

VisiTors tothe vaults of the Pantheon
in Faris remember the echo which the

guide nsed to produce by shouting and
pounding on adrum. This has been for
bidden by the Minister of the Interior as
“a desecration of the abode of the illus-
trious dead.”

AN American amateur recently offered
§12,000 to the municipality of Genoa for the
violin of Paganini, which isreligiously pre-
served in rhe city musenm as a wemento of
Genoa's gifted . The instrument was
made at Cremona by Guorneriini1709. The
American’s offer was declined.

SaMUEL WILKESON, originally a staff
writer on the New York Tribune, but for
the last twenty-one years secretary of the
Northern Pacifiec Railroad Company, has
been granted an indefinite leave of absence
at a salary of $4,000 a year. Heis now in
the seventy-third year of his age.

BoTH in appearance and in manner the
Emperor of Russia has become a Muscovite
of the old Cossack type. He is a colossal
ﬁgu}'e. being a giant both in height and in
grth, quite bald, with a flat nose, an im-
mense sweeping monstache, and a sta-
peudous beard, which flows over his chest,

Mgs, James G. CLARK, president of the
Woman’s Club in New Orleans, is spending
a few weeks in New York. S8he iadevoting
much of her time to close investigation of

the methods of co-operative work adopted
by Northern women with a wew to further

benelit to the co-operative Sewing depart-
ment of the Woman’s Club in her own city.

JULIAN HAWTHORNE, in describing some
unpublished MSS, of his father that heis
at present editing says: ““He wrote so small
a hand that he would put 1,500 words upon
a page of ordinary letter paper, and when
he had written a word or a line that dis-
pleased him he rubbed it out with his fin-
ger and wrote over the inky space thus
made.”

GENERAL Francis E. SPINNER, ex-
Treasurer of the United States, has reached
Washington on his way to Florida, where
he usually a{:ends the winter. His signa-
ture on the hotel register is even more char-
acteristically nndecipherable than before.
He is quite feeble and is beginning to show
in & marked degree the weight of hiseighty-
seven years.

A Paris cablegram states that Miss
Gwendoline Caldwell created a great sceno
at banker Monroe's office on the day
after the one on which her marriage with
Prince Murat had been broken off. She
went there for the pnrpose of getting her
letters, and in consequence of some remark
or other, flew into a terrible passion, call-
ing all the clerks of the bank fools and
idiots. .

TuE Prince of Patagonia and King of
Araucania lives in Paris. He is not holding
his throne for fear of the Chilians. His

name is Achille, and he is of Irish origin.
In 1878, after many adventures, he was
made King of Patagonia. He has fought
in many lands, and expects, some day, to
take control of the South American coun-
tries to which he was entitled ander the
will of the late King Orelie. .

PriNCE FErpINAND of Bulgaria ranks
with Prince Murat of New Jersey, U. 8,
A., as an unsuccessful soiter. Ferdy has
been seeking the hand of the Princess
Clementine, youngest daughter of the King
of the Belgians. The King would not listen
to such an arrangement, however, and
when Ferdinand went to Brussels recently
he was snubbed, Princess Clementine
wonld have married the Prince of Naples
had not the Pope interfered.

JAMES EDwarD CALHOUN, cousin of the
famons nullifier, died recently at Abbeville,
8. C., at the age of ninety-three. Heserved
in the United States navy from 18516 to 1883,
and for the rest of his life was as uearly
useless asman could be, noteven the war of
the rebellion stirring him from his seclu-
gion, in which he devoted himself solely to
the increase of his estate. When he died
his homestead comprise d 25,000 acres of the
best land in the State, and he owned 165,000
acres of mountain lands besides.

OxE of the oldest men in the public serv-
jce at Washington is Mr. Lawrenson, of the
Postoffice Department. He has sworn into
office all the Postmaster-generals and their

subordinates since Jackson’s administra-
tion. He is an octogenarian. Every day
bhe rides to and from his home in Baltimore,
eighty miles in ail. He works from 9 a. M,
to4 r. M. He saperintends the annual pub-
fication of the bids tendered the Postoflice
Department for postal service and roltal
supplies. He is vigurous and cheerful.
SexaToR Evanrs said to a newspaper
correspondent in Paris Saturday: “My
eyes are fairly restored, and the cure at
Carlsbad did me a vast deal of good. From
there I went to Vienna and placed myself
under the care of Dr. Fuchs, who was ex-
tremely encouraging in his promises for the
restoration of my sizht and for my eventnal
onre. | am still, however, forced to use the
utmost eare and amn nnable to read. Here
in Paris, with plenty of tithe on my Lands
aud within ten minutes’ ‘::’k of the
marvelous exhibitiou, I am absolntely for-
hidd:: to go near it, lest I should run the

guing my eyes.” .
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Opinions of the Supreme Court That
Completely Overturn Partisan Acts,

e

The Tast General Assembly Went Beyond the
Powers Conferred on It by the People
in Electing Certain State Officers,

e
]

Departments of Government Cannot
Encroach on Each Other.

——

An Interpretation of the Constitution That Re-
stores to the People Powers That Have Been
Heretofore Long Exercised by Others.

——

Hyde and Peelle Must Leave Offices Ob-
tained by the Legislature’s Favor,

e

Opinions Traversing All Points by Judges Berk-
shire, Oldsand Coffey, frem Which Chief-Jus-
tice Eiliott and Judge Mitchell Dissent.

e e —

 THEIR TITLE NOT GOOD,

Gorby, as Chief of the Bureau of Geology, and
Hyde, His Appolatee, Must Give Way.

In the Supreme Court, yesterday, opin-
ions were delivered that removes from
office Newton J. Hyde as Chief of the Di-
vision of Mineral Oils, and Wm. A. Peelle,
jr., as Chief of the Burean of Statistics.
Hyde was appointed by Sylvester 8. Gorby
as Director of the Department of Geology
and Natural Resources of the State, the

latter claiming his poweras such officerand
right to make such appointment under an

act passed by the last Legislature. Gov.
Hovey appointed Johmn Collett to take
Gorby’s place, and Collett appointed
Simeon T. Yancey to replace Hyde.
Yancey bronght suit for possession, and
upon this case Judge Berkshire delivered
the leading opinion, which was concurred
in by Judges Old and Cofiey. It was as fol-
lows:

This action is brought by the appellant to ob-
tain fromn the appeliee, and for the relator, pos-
session of a certain office, and the privilege to
exercise the duties thereof, known and desjg-
uated as “Chief of the Division of Mineral Oils."
The complaint alleges the following state of
facts, to-wit: That on the 9th day of May, 1889,
the Governor of the Htate of lndiana properly
aud lawfully appointed and commissioned one
Johy Collett as “Dirvector of the Departinent of
Geology imd Natural Resources of the State of
Indiana;™ that on the 11thof May, 1884, the
said John Coliett took and subscribed the oath of
=sitid othes on the back of sqald commmission, and
on sald day deposited a duly certified copy of
aaid oath in the office of the Secretary of State of
Indiana: that the said Collett possessed the
reguisie gualitications, ete.; that on said day
the said John Coilett, as such Director, ete., duly
and lawfally appointed and commissioned the
rclator herein chief of satd division, ete,, under
the name and style of “Inspector of Mineral
Oils;:” that on the 11th dnﬁ of May, 18<9, said
relntor took and subscribed the oath of the sald
office, as required by law, and on said day filed
the same in the olfice of the Becretary of State,
and on said day execnted a bond to the State of
Indiana in the sum of $10,000, conditioned, ete.;
and that the relator was duly qualified, etec.; that
so0n after the relator's appointment and quali-
fication, he appointed a surtavie number of
deputies and in every way prepared himself to
perform the duties of his office, and is still pre-

vared so to do; that on the 28th day of February,

889, one Sylvester 8. Gorby intruded into and
now usurps and unlawfully holds and exercises
the suid office of *Director of the Department of
Geology and Natural Resources for the State of

said office by the General Assembly of the State
of Iudiaua at its last session; that he is unlaw-
fally exercising and holding and pre to
exercise and perform the duties of aaid oflice; that
on the 28th day of February, 1889, sald Gorby un-
lawfully pretended, to appoint the defendant
hereiu to be “Chief of the Division ofMineral
Oils;"” under the name aund title
of “Inspector of DMiperal Ollse.,” that
aeting under - said pretended n&polntr
ment, the said defendant, on said 283th y of
February, 1889, intruded into, and now usarps
and nulawfully holds and exercises the duties of
“Inspector of Mineral Uils,” collecting fees, etc.;
that the defendant now and alway= has been
without apy other claim or title to said oflice
than as above stated: that after the relator's ap-
poimtment and ;ll““u“(‘““o“ he demanded the
possession of said oftice of sald defendant, who
refused, and still refuses to surrender the same.
Wherefore, ete.

In an act of the General Assembly for the State
of Indiana, which came into force on the 26th
day of Febrnary, 1884, Elliott's Supplement, be-
ginning with Section 1863, we find the following
provisiona: “Seec. 1. Be it enncted by the Gen-
eral Assembly of the State of Indiana—that ade-
L)artment of Geology and Natural Resources is

ereby established for the purpose of continuing
and perfecting the logical and scientifie sur-
ve¥ of this State; of discovering, developing and
preserving its natural resources; recommending
securing the enforcement of laws, providing for
the health and personal adfety of all persons en-
gaged in developing or n.iuﬁ the products
of its nataral resources and collecting and dis-
seminating information concerning its agricult-
ural, mining and manafscturing advan C

“The said departmuent shall coluprise four di-
visions, as follows:

&:;Flnt—'rho Division of Geology and Natural
ence.

“second—The Division of Mines and Mining.

*“Third—The Division of Mineral Oils,

“Fourth—The Division of Natural Gas.

“Sge, 2. The General Asserubly shall, immedi-
ately after the takiug etfect of this act, elect a
competent and suitable person, skilled in geology
and nataral  sciences, Director of the
Departmwent of Geology and Natural Resoupoces,
who shall be State Geologist and curator of the
museum, and chief of the Division of Geology
and Natural Science. He shall take an oath of
otlice as other ofhicers, and hold his office for a
terin of four years, and until his saecefsor is
elected and qualitted. He shall appoint the
chiers of divisions provided for in this act, and
such other assistauts as he may deem necessary
in prosecution of the work in the Division of
Geology and Natural Science; but in no case shall
the expenditures nnder his direction exceed the
amount authorized by the General Assewbly.
The Governor shall, by appointiuent, fill any va-
cancy that may occur in the oltice of director of
the departmeuts from any canse, when the Gen-
eral Assembly is not in session, and the person
vo appointed shall serve as director of the de-
partment until the next suoceeding sessjon of
the Geueral Assemmbly, when a successor shall
be elected by the General Assembly. Provided,
however, that no such appointee shall, during
sach temporary holding, remove any of the
chiefs of divisions then urﬁnpﬁ but may tewpo-
rarily fill any vacancies in sald otlices of chiefs
of divisions that may ocenr by reason of death,
resjgnation, or removal fromn the State during
bis incumbeney of said oflice of director. The
com)eunsation of director of the department
shall be $2,000 per year, to be paid as other sal-
aries are n-.«hrlltred by law to be paid.

“Her. 6. The office of State In«pector of Olls is
hereby abolished, and the Chiei of the Divigion of
Mineral Oils, who shall be known as the In-
gpector of Mineral Oils, shall, In all respeets,

rform uil the dnties now required by law of

be State Iuspector of Otls, and receive therefor
the samwe fees and compensation now provided
by law for the State Iuspector of Ofls. His an-
nual report sball be made to the director of the

report of the director of the de

bhis assistants in
every way comply with the law pertaining to the
inspection ¢f olls not repealed by the provisons
of this act.’

For the dnties and cowpensation of the “In
spector of Mineral Oils,” we are, by the act cre-
ating the office, rel'efretf w an actof the J
Jature, approved Se 19, 1881, beginni th
Section glifl. Revis tl;!’mutol. 1851, oﬂdo
not. deems DECess ATy any quotation
from that act. It is sumicient to say that the
duties of the Inspector of Mineral Oils pertain to
the State at large, and are to be ﬂmm.. for
the binetit of the whole people of the State. He
is not vontined in the performance of his ofMieianl
ditties to any logality or district, but bis authori-
ty extends over the eutire State. That he s a
public functionary there can be no question; the
duties which hie bas to perfor mmnu duties,
The act of the Legislature ereating oftice and
definiug the duties of the incumbent -
bim as a public ofticer, and the position .hﬁﬁ".,.' «
bolds is an oftice for the beuecfit of the publie.
And, aabe i1s an officer whose duties are co-
gxleualn\;:“\\'lm the Btate, he 1s neoessarily a

tate o A

Having arrived at the conclusion that the office
is a State ottive. and ita incambent a State officer,
we are confronted with the question: Was there
a vacaney in the office at thne the relator
claime to have heen nl"lmlnudl This question
divides itsell into two ingairies:

First—Has the Legislature the same general
power to til! that it has to create officeat

Second—If it has, then may it oreate two
ofil elect the incam to one of them and

ro that he shall appoint the fncumbent to

went, and be and
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A CHECK ON LEGISLATORS |

‘fore Section 1, Article 3, was placed

Indiana” by virtue of a pretended election to |

a menrt, and shall be included in the pub-,
H!Eed

¥
3 J-‘_[l_.

the affirmative, there was a vacaney

in ‘“&‘;‘2’{.‘ r\;hr::h:ho nhmhc:uhnbnu been
appo r reasonu that theye w

cancy co justanti--the creation of the e

In our State Constitution we find the following
constitntional provision: Article 3, Seetion 1.
“The powers of the jovernment nre divided mto
three separate departments: tue hegisintive, the
exeeutive, includiug the sdminiatrative aud the
Judicial, and no person charged with
duties under one of these de wents sball ex-
ercise any of the functions of another, except ne
in this Constitution expressly provided.”

The word *“function,” m= hers used, means
duty, and the clause may be read: “And no por.
son charged with oflicial dutics under one of
these departinents shall exercise the duties of
another, except as in this Coustitution expressly

ovided.” This constitutionn] provision is easily

‘erstood; it is clear aud concise In expression,

en applied to the question under condidera-

d, one of two eenclisions must follow, or the
+. gis'atore was without power to elect the Diy-
rector of tue Pepartnent of Geology and Natural
Resources, and iherefore without power to con-
fer upou biw the power to appei the appellece
to the oilice in question, .

(1) The power to appoiut to offics must he a
lezislative etion, or (2) express power must
he lodged somew here in the Coustitntion to make
such appointment. We cannot give our consent
10 the alliruative of either of these propositions,
The first inquiry, then, is, what is legislative
gowort Wa copy frow the case of Evansville v,

tate, 113 ind., commenciug on page 441: “The
word ‘legisiate’ is defined by Worcester as fol-
lows: *That makes or enacts laws; law-making
legislative power; of or pertaining to legislation,
ortos | ture, as legislative nks.
4 late’ is defined by Zell as follows: “Making,

ng or enacting laws; relating or uing
to the passing of laws." Webster defines ‘leg-
islative’ as follows: ‘Giving or enacting laws, as
a legisiative Dlody; pertaining to the
enacting of laws: salable to law,
a8 the legislative stz'le; dove by enact-
ing as a legislative act.” Wharton, in his Jexi-
con, defines legislation as follows: “The act of
giving or enacting laws.” “Legislature; the
power to meke laws.” Abbott, in his Law Die-
tio under the head of “lexisiate,” has the
jollowing: **To make lawe.” “Legis'sture: The
body of persons in the Btate clothed with an-
thority to make laws. Legislative power: That
one of the three great departsents into which
the powers of government are distributed—legis-
lative, executive and judicial, which is concerned
with enacting or establishing and, ineidentally,
with repealing laws.”

We 1ind the tollowing in Sinking Fund Cases,
99 United Statea, 700-761, speakiug of the judi-
cial and Jegislative departisents: “The one dee
termines what the law is and what the rights of
parties are with reference to transactions al-
ready had; the other prescribes what the law
shall be In future cases arising under it. Lexis-
iative power is the power to enact, amwend or ve-
peal lawe.”" |[Lafayette, ete. R. K. Co. vs, Gei-
ger, 314 Ind., 135, Cooley Const. Lim. 0o;
Hawking wva., Governor, 1 Ark.,, 570; Way-
wan vs. Southard, 10 Wheat,, 146; Greenough
ve. Greenough, 11 Pa. 8St,, 489.] ¢

When we come to examine Article 4 of the
Counstitution, we find that the powers and re-
strictions placed upon the tive depart-
utent are more specific and definite thao are ap-
plied to either of the other de We
coutinne the quotation: “Artele 4 s composed
of many sections, but they aii reiate to the exer-
cise of legislative power, and wmatters inciden.
tally connected therewith. Section 16 of that
article, reads: Each house shall Lave all powers
necessary for abrapch of the legisiative E:pcrt-
ment of a free and independent State.”

We quote the following from a very able apin-
fon by Chief-justice Thompson, in V§,
Allen, 53 Pa. 5t, 335 (9% Am. Dee., 272): “The
expreasion of one thing in A constitation is neo-
essarily the exclusion of things not ex o
This [ regard as especinlly true of constitunional
pruvisions declaratory in their nature. The re-
markof Lord Bacon, thal as exceptions strength-
en the force of a general lay, so ennweration
weakens as to things enumelated, expresses a
prineiple of common law applicable tothe Consti-
tution, which is always to understood o s

lain, untechnical sense. [Commouwealth vs.
Jark, 7 W. & 8. 127.7] If Article 3, Section 1,
had never been placed in the Coustitution, the
rule of eonstruetion as stated by Judge Thomp-
son and Lord Bacon, applied to S8ection 16 of Ar-
ticle 4, supra, would exciude the Legislature
from exercising any other than legislative power.
But the framers of the Constitution were not sat-
isfled after the experience that the ple bhad
had under the old Constitution, to rely upon the
well-known ruws of legal cons: raction, and there-
stitution, expressly confining eaoh di'e;f:i g

I, ex y coutlining ea nend
to its own jurisdietion and functions, except so
far as expressly provided otherwise, _

At this “point. we desire to ¢..! attention to the
case of Wright vs, Wright, 2 Maryiand, 429-56
Am. Deo., 729, in which oceurs: “By the third
saction of the bill of rights the inhabitants of
Maryland are declared entitied to the eommon
law of England, suhject, nevertheless, to the re-
vision of and amendment orrepeal by the Legisin-
ture of vbe State.” Aud by the sixth section of the
same instrument it is sald: “The legislative,
executive and Judicial powers of govermwens
ought to be forever separate and distinet from
each other.” The evident purpose of the declara-
tion last guoted is to parcel ont and rate
the powers of governwent and to contide partic-
ular classes of thein u'i_gm-twulsr branches of the
supreme autbority. ut is to say, such of them
us are judicial in their character to the judiclary
such as arve legislative to the legislature,
stuch as are execative in their nature to the
executive. Within the particular limmits assiguned
to each they are supreuie and uncontrollable.

The powers of the three great governmental
departents are classified under our Constitation
the same as in the Maryland Constitution, but in
vnrs the language is much more emphnﬁc aud
explicits. Whatever may be said of the coustitu-
tions of other States, it cannot be suceessfully
maiutained that under the Constitution of this
State the Leglslature es latent or un-
defined wers, Looking to the different pro-
visions of our Constitution, auy argument which
can be n‘:lade t?ll mslnluln theusﬂi:m&tzvo of tﬁh
proposition will apply equally to other dua
Bmm Each &eri’;'en all power which it ha ~/

¥y virtue of the Constitution. It must be oon-
ceded that ours is a State government nuade up
of delegated powers; to deny this is to deny that
DB ALAER Vi e plapia Tom o
ell power w peo Mopo-
eition we have pever fonnd wng-ndlolod by any
court or writer npon elementary law,

We start, then, with that proposition—the peo-
?lo are the source of all power. It fTollows,
herefore, as a loxical conclusion, that until they
divest themselves of that power it continues to
abide with them. When the Constitution of 1816
was set aside, the people thereby reserved to
themselves thelr original power. When they
ado the present nstitation they ‘lgrlnd
with some part of that or‘lﬁnal power, in-
aniry then arises, what me of i1 They
clegated legislative power to the Legislature;
Judicial power to the judiciary, and that of an
execative character to the executive of the
Stute, with certain limitations, At the risk of
extending this opinion we must quote agajn
Bection 1, Article 3: *The powers of govern-
ment are divided into three departments, the
legislative, the executive and the judielal, apd
ne r-uon charged with official duties under one
of these de mentd shall exercise any of the
functions of another, except as in this Conatitu-
tion provided.” This articie of the Constitution
being the one relating to tho distribution of

wers between the three de ments of the

tate government, how can it asserted wita
any regard for the rules of logic and reason that
the Constitution simply imposes a limitation on
the legislative departinent, and is at the same
time but & grant as to the other departments. Tho
correct and logical conclusion must be that
the residunm of power resides with the peopile,
and that the three govermmuental cnta
have ouly such wer as has been to
them in Constitution. Auy other position is
lngical and luconelosive. -

We take the followinﬁ from the opinion in the
oase of State ex rel. Holt ve. Denny, supra: “At
the adoption of the State Constitntion all er
was vested in the people of the State. peo-
ple still retain all power, except such as they ex-
B::-l, delegated to the several departments of

mvemment. The legislative, executive
and ) I departisents of the State have ouly
such powers as are granted to themn by the Con-
stitution. In the first section und first article of
the Constitution it is declared that all power is
inherent in the people. It is co by
counsel that as certain rights were gratted, and
certain other rights reserved by the me.
theretore all rights were granted, except an
i teor bt il the pevple! 5y e Goe.
at while the people, by -
stitation, made grants of power ro three different
dﬁp-rulmlu of governmeut, it is contended that
all power that was at the time in the grantor,
the pume. {n.ned to one branch of the govern-
ment, : the Eolmcal or legislative Maunch,
and that it teok all power not wentioned in the
fustrument, and the executive and judiclary
tmm:muwu::rudymmw
thew, and the peopie retaiued such only as was
s and reserved. It is certainly
a warvelouns mwethod of construction, and con-
to all the rules for construiog coun
wills and other written instruments,
it seeins to us that the proeutuonudmub
stated to prove its fallacy.

That the power to appoint to office is not a leg-
islative function it seems there can be no ques-
tion. Is it an execulive function! That the

to office is intrins:cally an

executive function has bfen decided over and
over agaln, and 8o held by this, as well as other
Upon this question 8o long  settled

well understood re ought to be no differ-
opinjon, and there has been no conten-

the contrary until within the Inst few

In the case of the State ve Noble, 118

361, the judge, delivering the

: “Counsel for the defendauts refer

to the case of Taylor vs, Com., 3 J. J. Marsh,

. Where 1t is heid that the a oltment o
<l trin cu,v an axmtlu fanction.”

that the selection AYS AR exe
entive act. On the contrary, the anthorities hold
that while the power is intrinsically executive,
it may bee a court or by a legislativ
body as an Incidental power of wn independent
department of the government. No one wot
we contidently assume, be a:ﬂbold as !'o

that the Legislature way appoin
connected witn its duties and

there is no mwore reason for denying the
the courts than te the Legistature. The U
s et o e

pointing power as an

inthe oMes »
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