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PRIVATE CAR LINES

Gilven a Slight Reductien by State

Tax Commission,

Among the appeals in assessment
commlission which
that of
Stock Yards Com-
pany, which claim that their personal
ut
21,700 and that the assessor added
58,000 to that amount without war-
rant or authority in the way of prop-
to cowver

made to the tax
will be heard this week is
the Kansas City
pro in

was  given correctly

erty. to additional property
any part of that sum.

The tax commission will hear ecodm-
plaints from the varlous coonties from
fifteen
chkees have already heen filed, most of
them from lumber companles and pri-
1o
the end of the month the commrigsion
equullzation
proper and hear the uppeals of pri-

the Sth to the 17th. Some

Yate corporations. From the 17th

will sit a=s 0  board of

vate Individuals.

The commission today fixed the as-
pessment against the privaie car line
total
assssament of these companles s §1.-

companies of the state. The

047,170 this year as against $1,063,207

Iast year. There are 69 companies
now as against 81 last year. The big
ones are the Santa Fe line, assessed

At $274.410 and the Paclfic Pruit Ex-
Press Company st $151.740. These
oar lne companies Include refrigera-
tor, frult and stock car lines,

CARRIERS GET A RAISE.

Twenty-Seven Topeka Postoffice Em-
ployes to Be Pald More.

Twenty-seven city mall carriers at
the local postoffice have received
raisa In salury of 3100 a year, This
means $2.700 more next year sent to
tha Topeka office for carrier bene-
fite. The salari¢cs at the office are
ralsed according to work snd merits
of the employes, Thera are 35 car-
riers In the office but the rest of them
have had raises within the last vear

The annual parroll at the local
posioffice amounts to about $100,000.
“Tha office is growing as fast as the
elty,” sald Postmaster A. K. Rodgers,
this morning.

The following carriers are cn the
honor rall for the salary Increasos:
J. P. Bauer, Theos O, Biank, Calvin
Conron, John J. Curry, George Dags.
1. P. Daniels, ¥Fred C. Farnsworth, S.
8. Ferguson, Howard Hannah, A. H.
Kinne, M., McNernsy, Oscar R, Molz,
James H. Murphy, O. C Myers, Frank
Palmer, Eugene Pollard, J. T. Por-
ter, Sam M. Roblnaon, A, M, Roush,
John Ryan, Allun P. Smith, Charles
¥, Stewart, Charles Summers, Charles
Swearinger, John W. Swickard, John
¥, Towner, Thomas A. Widener.

CHASED UP TREES.

Peopla Driven From Homes by Wall
of Water 6 Feet High,

Chillicothe, Mo, July 7.—A great
wall of water six feet high, sweeping
down both forks of the Grand river,
Joined at Utica, in the west part of
Livingston county today and the bhot-
tom lands here are now experiencing
A fiood far surpassing that of June.
Rallway tracks and bridges are wash-
ed out, stock Is drowned and peopla
in the country have been driven to
the roofs of their houses and soma
to tree tops. Several have heen res-
cued In boats and other rescue par-
tles are at work.

Six sectlon men are reported miss-
ing.

William Christian in
drowned near Chillicothe.

Arthur Fiske, the station agent at
Gault, was rescued from the depot to-
day after belng marooned 36 hours.

.. REAL FSTATE TRANSFFRA4

P o . P e A P B S A

H. Magill and wife to A. Nesse, tract
o W 34 S=18416. o 30000

G. T. Lawrence to Chas Wolf Packing
Co., otz 1%-5-30 and 32 Crane st.,
Crane's add

J. C. Harding to W.
wife, lots 61214 und
ave., East Il add...........

B. B. Gilea and wife ta W, J.
backer, pt. n. e i 7-12-16...

M. Shull 10 The Shawnee Agency
Realty Co., lot 812 Glimore st., ¢
Plate add............

G. E. Schooler and
Qualn, pt. lots 18T and
st.. Harvey's sub i o

A, C, Seckrest and wife to 5. J.
ler, pt. lots 4 and 4% blk. 2
Innd, also tract 1251 Richiland

R, Jones and wife to. M. Massey,
Metsker's

fots 63 and 6 Locust st..
e s I
R, J. Hibbard and wife vo 1. Magfll,
ot 546 and pl. 47 Lincoln st, Throop's
e L e G
M. B. Black to €. A. Blac
Tots 186-8 and ™ und lots
and lots 32 and 34 Kansas =iy
J. Chubb and wife to The Slavation
Army. Iots 116 and 18 Tllinole ave,
Sonnyside add to Highland Park. ...
A, A Gibh and husband to C. 8.
Elllott, 101 380 Kansas 4ve.............
C. 8, Ellloit and wife to P. G. Nuffer
Il‘lt_! wife, 1ot 380 Kanseas ave, ... _. 2.600
Min, lot
1,750

reported

""""""" B. Fosier and
16 Highland

Mowl-

'M:.:b. Waorrall o M. B. Mago

10th ave.,

Gn B O A xn
i . Ross and wife 1o W, Shoecraft,
ot N3 Buchanan st....... ==Y 10

LEGAL.

July 7, 1:09,]

Neo, 16,131,
G. M. Lewl=
Error from Lincoln County

AFFIRMED, .
Bxlinbus,

g acknowledging the receipt
of $B00 as belonging to « ;‘mrsn:\t n;;mvﬂ.
fact from which the luw lmplies an obiga-
tion or promise, = nol an “agreement,
sAV claume of the statute of lUmitations.,

2 he following written Instrument does
In writing,” but I= o mere receipt

money:
1, Andrew J. Norrls, do hersby ac-
kxnowlsdge n_!cel?t of five hundred dguam

[FPublished 1t The Topeka State Journal
va.

A J. Naorris.

By the Court. Porter, J.
1. A writin

but which contalns no statement of any
contract or promiss In writing™ within the
not constitute an “agresment, contract or
- “*Mount Vernon, Mo., December Sth 1%,
- which amount deduct from purchase
Htgp of the =outheast quarter of sectlon
oxXCa a strip three ncres square In
the w%n‘gorne;&‘f :n;:rlh half of B. E.
quarter, an £ N all of the north-
mqu‘arter of sectlon 38 il In township

range 5, as commission for tha sale
suid land to mvself, as the commuﬂﬁc;

) to my son-in-law George Lewls,
wd b ent with all parties to be

oy Tom Purlr‘hw price of sald land
= day bough Far

from T. M ris,

e J& J. NORRIB,”

|0n, .

Johnston, €. J. Burch, J., Smith, J.
VR, J.I.l concurring.

LEGAL.

i i, e

No, 1§88,
The Cinclnnati Punch & Shear Company

VL
A, W. Thompson,
Error from Atchison County.
HREVERSED.
Syilabus. By the Court. Graves, J.
1. The construction of written Instru-
ments 5 a guestion of law for the court,
and ordinarily §; 5 error Lo submit such
a question to the jury.
2 1t is reversible error to submit fr-
reléevant nnd immaterial testimony to
jury when it ts materially prejudicial to
the rights of 1he compluining party.
All the Justices concurring.

A true copy.
D. A. VALENTINE,

Attest:
{Seal) Clerk Supreme Courl.

No. 18122,
The Boapl of Copnty Commissioners of
the County of Jefferson

vE
The: City_of Oskialoosa,
Error {rom Jefferson County.
AFFIRMED.
Syiiabus. By the Court, Smith, J.
Where o block in a rown plat is desis-

nited sz a "Public Square” and in_ the
certification to the plat, tha street, alleys
and sguare, deslgnated on the plat, are

dedlented to 1the use of the public and ta
the town, the iegnl title to the pubile
square vest= in the ¢ounty, and where a
county taukes possession of such square
by bullding a court-house 1thereon and
continuousiy occuples the square for more
than forty years, the county is llkble for
the puyment of an asseasment, made by
tn ordinance of the clity. for the cost of
macadamizing and ocurbing the Bstrecis
abutting upon the publle equare.
All the Justices concurring.

A true copy.
Atlest: D. A, VALENTINE,
Clerk Supreme Court,

[Seal)
N6, 18179
The Wichita Sash & Door Company
VE,
Charles Weil and Anna Well. His Wife,
et al
Error from Bedgwick County.
MODRIFIED,

Syllabus, By the Court. Johnston, C. J,

. In an actlon by a sub-contractor to
recover i personal judgment against the
contractor and to foreclossa a mechanles
llen on the bullding and premises of the
owner a Judgment hy defsolt was first
rendered aguninst the contraoctor and the
foreclosure of the llen was adjudged.Sub-
sequeéntly the owner moved for the vaca-
tion of the judgment and the motlon was
allowad but the personal judgment againat
the contractor wis not formally set aside,
No defense was made by the contraglor
and the <court proceeded to try the casa
as if the entire judgment lhad been vacat-
ed and upon the trial allowed the owner
ta contest the amount duese and the extent
of the len to be ndjudged aguainst his
property. Held: That the court should
have formally set aside the personal jude-
ment against the contractor but that 1t
was not prejudicial error to try the gques-
tian of the amount dus to the sub-con-
tractor.
2 In an action brought by & sub-con-
trnctor where the originar contractor does
not deferdd agsinst the clalm the owner
may defend and for the purpose of ascer-
taining the amount due nnd reducing tha
extent of the lisn to he established against
his premises may allege and prove dam-
ages resulting from defects and omissions
Iin the work parformed or the material
furnshed by the sub-contractor.
Whers the owney nsks for the with-
drawal of an amount of money tenderad
and pald Into court to meet the claim of
the sub-contractor and which thes sub-con-
tricior declined to snccept and the court
Erants his request and permits the with-
drawal of tha deposit such tender and de-
posit cunnot be regarded as effecting a dis-
charge of a lien properiy perfected.
All the Justices concurring.
A true copy.

2

Atiest: D. A. VALENTINE,
[Seal) Clerk Suprema Court

—

No. 16,143,
In the Mutter of the Estate of Willlam E.

Jones, Deceased, Jane E. Thomae, et al
VS,
Hugh Williams, Executor.
Error from Lyon County.
AFFIRMED.
Syllnbus, By the Court. Mason, J.

1. 'The provision that an action for re-
Hef not otherwise provided for In the sta-
tute of limitation can only be brought
within five years after the cause of action
shall have ncerued huasx no .’ipp”l‘."ﬂ“ﬂl‘l to
w proceeding Instituted in the probate
court, by an executor for the sale of real
estate to pay debls of the testitor,
2. There belng no statuts of llmitation
refating to the matter the requirement of
the law Is that such a proceeding can be
maintalned only If begun within & reason-
able time, In view of all the cirecumstances
of the cuse

%. A delay of six years by a forel=m
execuntor to petition for the sale of land
in this state to pay the Indebtedness of
the testator is not unreasonable when it
Is ocensioned by the pendency of litlga-
tion carried on in good falth to determina
the validity and amount of such Indebted-

ness,
4. The sllowance of a claim against an
estate by a court having jurisdiction is

rn'lm:i facie evidence of the debt, and of
ts due preseniment, sgainst the heirs or
devisess, In a proceeding brought to sub-
fJect real estate to its payment,

5. Omnme who boys land in this state from
the devisees, Reven years alier the death
of the testator while a resident of another
=tate, = not rovtected a2 an  Innocent
!:urf-h:nu-r agalnst proceedings thereafter

rought to subject It to the payments of
debis of the estate.

All the Justices concurring.

A true copy.
D. A. VALENTINE,

Attest:
[S==al] Clerk Supreme Court.

No. 16131
The Chicage Lumber & Coal Company

VA,

J. 1. Washinglon, =t al,

Error from Wichita County,
AFFIRMED,

Syllabus. By the Court. Mason, J.

1. The reguirement of the meochanio’s
Hen statute that the statement flledd by
one claiming a sub-contrector’'s lisen must
among other matters state the name of
the contractor Is not met by o recitnl that
the material was s0ld to a deslgnated per-
zon and by him used in constructing a
building upon land belonging to another,
aithough the person so dasignated was In
foct the contractor. Such llen-statement
is fatally defective unless It shows by
sxpress averment or by reasongble Impli-
eation that the purchaser of the materinl
mide the Improvement under contrict
with the owner.
All the Justices concurring.

A true cuopy.
D A VALENTINE,

Attest:
[SBeal) Clerk Supreme Court.

No. 181
W. W. Goodrow

vH.

. W. Stober.
Errvor from Graham County.

AFFIRMELDL.
Bylianbus By the Court Graves, J.
L A tax deed Is not vold merely béecause
the description of theland is not technicai-
¥ accurats 1f sufficiently definite ana
certain to enable those famiiiar with It to
rendlly recogrnize the land intended and to
enuble I to enslly ascertained, this wlil

be sufficlent.
2 A town plat was fllsd In the affice
of the register of deedsa, and designated

“the town of Fremont.'' Soon aferwards
the town was by common congent called,
and was generally thereafter known as.
the town of Moriand.—the rallroad station
and post-office being =6 named. The tax-
ing officers describbed the vown Jots ppon
the tax roil as belng =ltunted in the town
of Merland. A lot so described was sold
to the county for delinquent taxes. Four
years aflerwanis the counly conveyed the
Jot by what is known af a comrromlmv tax
deed. The granteeé immedlately recorded
the deed nnd took possassion of the lot.
Held that nine years afterwards, the Tax

No. Td.083,
The People’s State Bank of Michigan Val-
ley. et al
VS,
G. W. Brown_
Error from Ossge County.
AFFIRMED.
Sxllabus: iy the Court. Mason, J.
. When a bargaln is completed for the
sxle of a specific t-mna‘l Fmpe ¥ for
cash. and dellvery made. If the buyer

-

arralgned and required to plead to the in-
attention 1o the plea In abatement an
goes to trial upon the isspe of not guilty

P
liminary examination was walved charged

I¥ filed an information charging such of-
rre-cluded from doin
1

the same case charging the defendant with
the forgery of the check only, such first

motion of the defendant.
duction in evidence of an alleged forged

check was pro
as belng in evidence

trial the court properiy excluded that

deed can not be deemed vold merely be- | structlion by ithe court he nppears
flt‘“e of the irregular description of the | duly qualll ed, It i= not error to om
ot. “halienge pan su EWETH.,
i" R o ponOlaTNg B:".h‘“‘l'l';u.- unlawiul acts - ed In the
true copy. prohibitory law In defining a common
Attest: . A. VALENTINE, nuisance may be charged conjunctively in
[Seal] Clerk Supreme Court. one county, and it is not error to overrule

LEGAL.
PN r—— . s

azuinst an ettaching creditor to reclaim
the property, which is not lost by delay
o assert It, unless an intention on B::_t
is ghown that the title should pass a
lutely, and whether that is the cuse Is or-
dinarily a guestion of fact to be deter-
mined In view of all the clrcumstances,

2. In an action for conversion the evi-
dence tended to ahow these facis: a farmer
reslding some mlies from a town dellvered
whent to a buyer there with the under-
standing that it was to be pald for at
once; he therefor a check on a
jocal bank, which he took home with him,
it being Aafter banking hours; he did not
preaent the check until his next trip to
town, belween two and three woeks later,
when payment was refused; the buyer had
no funds on deposit when the check was
drawn but had an arran ent with the
banlk under which it pard his checks and
took bllls of lading on the sghipment of
grain as security: a week sfter the lssu-
ance of the check the buyer became in-
solvent and the bank attached the wheat;
after the dishonor of the check the seller
sued the bank for the value of the wheat.
Held, that his faflure to make an eariier
presentment of the check did | not con-
cluslvely show n walver of his right to
reclaim the wheat

All the Justices concurtTing.

A lrue copy. Y
Attest: D. A. VALENTINE,
[Seal] Clerk Supreme Court.

No, 15,522,
Gearge T. Hughes and Charles ¥F. Hughes
V8.

Laura V., Nicholson, et al
Error from Shewrnea County.
AFFIRMED.
Srliabus. By the Court. Mason, J.
1. The i=sus being whether & deed from
a parent to & child was made 85 an ad-
vancement, A statement made by the gran-
tee as & witness that no consideration was
pald for It Is testimony relating to the
transmction between him and the grantor.
and if brought out by the questions of his
opponent in the litigation, quallfies bim
to nurrate all the attendant circuom-
stances, notwithetanding he would other-
wise be rendersd Incompatent Lo do so by
the statute regarding evidance ‘concerning
personal transactions with persons since
deceased:

ill the Justices concurring.

true copy.

Altest: o D. A. VALENTINE,
[Seal.] Clerk Bupreme. Court,

No. 16,06
G, G. Shellabarger

VH.
Joseph D, Eexsmllhl and Emma J. Sex-
smit
Error from Cloud Counly.
REVERSED.
Syllabus, By the Court. Burth, J.
In a mortgage foreclosure sult judgmant
was laken by default agalnst the :uorAt;

ERgOor, wWio wnis served personally.
the same time It sppeared that o person
claiming an Interest In the lund had been

omitted and an order was included in the
foreclosure decree allowing him 1o be
made x party. The petition was amended
and he was duly served., He answered set-
ting up a second morigage glven by the
defauiting defendant, and prayed a per-
sonal judgment aguinst him which in duc
time was entered without further notice
or appearance. Held, the defendant In de-
fault wns bound to take notice of the pro-
retdings and the Judgment against him ia
not vold.
Al the Justices copcurring.

A true copy.
< D. A. VALENTINE,

Attest:
(Seal) Clerk Supreme Court.

No. 16,120,
Union Paclfic Rallrosd Company
Wi
O, L. Thisler.
Errvor from Dickinson County.
AFFIRMED.

Syliabus, By the Court, Mason, J.

. Where in an actlon against a raliroad
compuany for horses killed on ' the track
there was evidence tending to show that
the englneer (whose engine was running
forty-flve mileg an hour) must have seen
the animals a quurter of a mile away. if
they were then on the track, a finding
that he did see them at this distance is
supported by testimony of a witness that
the appearan.e of manure and tracks of
the horses hetween the ralls indicated that
they hnd stoad for =ome time at the point
where they were siruck.
Jaknstom, C. J.. Smith, J.,
and Benson, J. concurring,
Burch, J., and Porter, J., dissenting,

A true copy.
Attest: D. A. VALENTINE,
Clerk Supremes Court.

Graves, J.,

{Seal.]

No. 16,060
The Atchizon, Topeka & Santa Fe Rallway
Company

va.

P. ). Schriver, Admini=trator.
Error from Chase County.
REVERSED.

Syliabus. By the Court. Graves, J.
1. In an actlon ugalnst a rallroiad com-

piany. o recover damages on account of a
death caused by it at an ordipary country
crossing, the court instructed the jury,
in substance, that a person about Lo ¢ross
o Tallroad track upon s public highway in
front of an approaching passenger train
which he sees, may assume that the traln
Is not moving at a spesd greater than
usual; and {f, with this assumption, the
situntion i3 such that a man of ordinary
care wonld not regard an attempt to cross
the track ahead of the traln dangerous.
it will not be deomed contributory neglig-
ence to make such Aan attempt. Held error.
2. Where a traveler Is at an ordinary
country raliroad crossing. and sees an ap-
proaching train, he must assume that such
traln may be running at any rate of speed
which the buginess or neceesitles of the
company reguire, and act nccordingly.

3. Instructions given in this case exam-
ined nnd found misleading and erroneous.

ill the justices concurring.

true Cupy.

Attest: D. A. VALENTINE,
[Seal.] Clerk Supreme Court.

No, Ii.868,
The State of Kansas
Vel

Charles \\;.mﬁ?wmén,
Appeal from F s County.
= AFFTRM.EY).
bus, By the Court. Benson. J

Sylla
1. Where a defendant in a criminal ao-
tion flles a plea in abatement and when

farmation pleads not gullty without c-amnﬁ
witliout referring to it in any manner, and

without obhjectlon, he thereby walves such
fea in abatement.
* Where a warrant upon which a pre-

in one count the forging and uttering of
n bank check, the county sattorney proper-
soparate counts, ‘and was not
&0 by the fuot that
an Information in

fenzes In
¢ had previously flfed

Information having been gquashed on the

. The testimony concerning the intro-
check ls examined and it ls held that the
riy considered and treated
4. In considering a motion for a now
part of the affidavit of jurers Impeaching
thelr verdict u?on grounds essentlally nec-
essars to consider In making up the ver-
dict.  (State v, Horne,  Kan. 118.)

All the fustices consurring.

D. A VALENTINE,
Clerk Supreme Court.
No. 16362,
The Biate of Kansas

VA

L. W. Labore.
Appeanl from Decatur County.

AFFIBRMED.
Syllabus. By the Court. Bensan, 4.
1. Contradictory answers of a juror
while under examinstion concerning his
qualifications do not neceszarily prove his
unfitness to serve, and If after proper in-

a motion of the defendant to require the
prosecuting attorney to elsct upon which
of the acts so he rvelies for can-
viction,

2. The oral repetition of an instruction
te che effect that no Inference of guilt can
be drawn from the omission of the defend-
ant to testifty, which was one of the in-
structions properly given in writing, s not
n material error, If error at all

. A statament by the prosscuting attor-
ney in the <f wnent that there

TOPEKA DAILY STATE
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five years purporting to convey sove
lots consecutively pumbered In 4 certaln
block of a cily bid in by the county for a
Eross sum and where o single charge was
mads for the subsequent taxes of exch fol-
lowing year that the lots were contiguous
and comprised only a =ingle parcel for
purposes of taxation.
% In effecting a compromise of taxes on
lots bid in by ths county and which have
stood unredeemed for three years without
any one offering to purchase the same for
the amount of the taxes, Interest and pen-
aities due thereon the parchaser to whom
the certificate is assigned under the order
of the county commissioners may be re-
ulred to pay all subsequent taxes due on
the land &t the time of the compromlise,
All the fustices cong
A true copy.

Attest: D. A. VALENTINE,
18eal.] Clerk Supreme Court,

No, 15,518
Augustine Becott, et al.,
ru,

v
= Eva. G. Beott,
Error from Greenwood County.

REVERSED.
Sylinbus. ¥y the Court Mason, J.
1. Notwithstunding the statute making
iudgments liens on the real estate of the
debtor within the county, an allowance of
permuanent alimony payable in installments
does not create a lfen on any property o
the husband unless the record affirmative-
Iy discloses that the court intended it to

have that effact,
All the Justices concurring.

A true copy.
D. A. VALENTINE,

Atteat:
{Sesnl.} Clerk Supreme Court.
No, 1,

63,
Ben A. Wood

VE.
Ira M. Cobe, et al.
Error from Morton County.
AF MED

Sy¥llabus. By the Court, Johnson, C. J.

¥. An indispensable prersquisite of the
right to o;]um up a judgment under Sec-
tion 77 of the cods (Skction 53 new code) Is
that the applicant shall make it appear
to the satixfaction of the court that during
the pendency of the action he had no act-
ual notice thereof In time to appear aud
make his defense.

2 Mere oversight and tnadvertence of a
party In fulling to make his defense at
the trial of nan actlon of which he had
actual notlee does not justfy the opening
up of the judgment under that provision
of the code.

All the Justices concurring.
A trus cupy.

Attest: D A VALENTINE.
[Senl.] Clerk Bupreme Court
No. 16,95,

W. I 8hup
Ve,

~ J. ¥, Moon, et al,
Error from Anderson County.
AFFIRMED,

Sylabus, By the (Court. Burch, J.

1. Two parties, one a= principal and
the other as surety, borrowed money at a
bank to promote 4 business transaction in
which they were both  interested. The
money was used to discharge the obl -
tlon of a third person who Indemnified
the principal with a real sstate muru‘ug:.
the principsal expressly agreeing with the
surety that the procesds of the morigage
should be uscd to satisfy thelr obligation
to the bank., It bhecame necessary to re-
ilize on the morigage and the prinicpal
placed It In the surety’s hands for fore-
closure. Sult was brought in the prin-
cipal's name, o ent foreclosing the
mortgagn wax duly rendered, st the
rherift's sale the land was bid in for the
surety, and in due time & sheriff's deed
issuad to the surety. The surety enter-
talned no purpose to defraud the principnl
and immediately upon recelving the
sheriff’s deed offered to wvest ful) title In
the principal if the principal would satisfy
the bank. This the prinicipal refused to
do, whereupon the surety pald the bank.
Held, the surety was not a mero ngent of
the prinicipal! te foreclose the mortgage,
was not compelled by any legal duty to
bid or take & conveyance in the name of
the principal, committed no fraud In tak-
ing title in himself and any equitable rem-
edy the principal may have to obtain title
to the land Includes the necessity of dolng
eq'ult;l:_hby reimburzing the surety.

-3 e evidence considered and held to
m:pPort the finding of fact.
Al' the Justices concurring.
A true copy.

Attest: D. A. VALENTINE,
[Seal.] Clerk Supreme Court’
No. 16,233
The State of Kansas
VE.

W. H. Dixon.
Appesl from Renn County.
REVERSFD,
Syllabus, By the Court. Mason, J.
1. In a prosecutior under a statute

making wilful and maliclous misconduct
in office a misdemeanor tis omisston of
the word “maliclous’ [rom the informia-
ton is immaterial, when the acts com-
plained of necessarlly involve a wiilful dis-
regard of the obligations owed by the of-
ficer to the publle.

2. An Information alleging that a alty
marshal whose duly was to see that cor-
taln offenses were proventsd or punshed,
wunmr permittad them to b conumitted,
fairly implies that knowing of their com-
mission he failed to attempt to enforce
tha law, and therefora states facts suf-
ficlent to constitute & wviolatlon of the
statute making wilful and malicldus mis-
ennduct In office a misdemeanor.

1. An allegation that a city marshal
falled and refused to perform the dutles
eénjoined upon him by the laws of ihe
city, by faolling to make certuin srrests,
fairly Implies that §t was his duty under
the ordinance to make such wrrests,

4. A charge that cily marshal gave
“ald, comfort, protection and assistance"
to certain keepers of bawdy houses,
who iz return therefor presented him
with & gold star, which he accepted, must
be construed to mean that the proteclion
referred Lo was protection against an af-
fort of the public officers to enforce the
Iaw magainst them, and it 1a not necessary
to the sufficlency of the Information that
such conduct be expressly charaterized as
elther wilful or maliclous,

All tha Justices concurring.
A true copy.

Attenat: D. A. VALENTINE,
[Senl] Clerk Suprems Court.
No. 16,146,

Jennie Blodgeit, et al
v
Mary Yocum.
Error from Rena County.
REVERSHD
Syllabus By the Court Porter. J.
1. In an arctlon between the helrs of a

deceased person for thes recovery of real
estsife 1o which the defendants claimed
title by virtus of convevances exerutsd by
the deceased in her Ifetime, the court n-
structed the jury that. in declding wheth-
&r or not the deceasad was of socund mind
or was unduly Influenced at the tlme of
making the dee in question, they had
the right to take into consideration the
reasonablenes= orf unreasonablenesy of
her met in making the deeds: and If they
beileved that a woman of sound mind
would not have been likslr to do such an
rot in the free exsrcise of her judgment,
discriminating against one daughter in
favor of another daughter and her familr.
then they had the right to infer from the
act itaalf that undues Influence was used
to secure the deeds though not bound to
da =0, Held error, A person of sound
mind who is not unduly influenced may

makes such disposition of his party as
fu fatrness

-
senarate parcels of land, where the piain-
jolnder of causss of action becanss some

he desires without regurd to

or unfalrness
2, In an action of asjectment brought
for the of several distinct and
tiff's title a= to all the defendants = the
same. and Lthe snswer set=s un & mis-
of the defendants claim separate inter-
In af the 1

=1 i iy R < . - .
ok ST R e T e e Mg O D i
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if warranted b roof, does not afford | ob. to the Introduction of testimony
lmnﬂatnmlpdthdh:ﬂmde{mﬂ- on the trial nor for a demurrer to the
ant dld not tew on the evidence: and where In such & case none

5. An Instroction ested although | 0of the defe ts msk for a Beverance or
stating a courrect propoaition of law & a arate trinl, ard the action pmud:
be it rtinent to the evidence, | 88 ough was no -misjoinder, 1
or If It be lnc!uder in substance in the oth- | will be ad ns Immaterial
&rs given. AH ustices

All the Justices concurring. A true copy.

A trus copy. Attest: D. A, :

Attest: D. A. VALENTINE. [Seal] Clerk Supremeo Court.

(Seal] Clerk Supreme Court .

No. 15478, School District No. 1%, of Reno
H. V. Tucker County, N
VY.
Eﬁm‘ . atlmrh Bg;xg‘i%s cmr‘t; School lenrlct No. -lE.tol' Rena
rror 2 un @
frmnmp_ Hrror from County,

Syllabus. By the Court  Johnston. <, J. AFFIRMED.

1. K may be falrly inferred from the| Syliabus, By the Court. Smith, J.
Tecitnls fn a tax deed of record more than L. Where the electors of a

school

trict, -at a regular annual school meeting
therein, vote a tax on the taxuble prop-
erty in the district at a rate nuthorizsd
by iaw and such as the meeting deems
sufficient for the wvarious school pu

and the district clerk of sald school dis-
trict certifies the amount so levied to the
county clerk of the county this constitues
the levy of a school tax st such rate on
all tho real a.nd_an-onul gropeﬂr in said
echool district. eral Btatutes of 190,
Sectlons, 6127, 6172 and §191.

2 The power of levying taxes is a leg-
Isiative function and such power abildes
only in the annual school meeting to de-
termine the rate of tuxation sufficient for
the various school purposes,

3. The duty of the county clerk of ex-
tending the taxes so levied upon the as-
seasment rolls of the county s purely a
ministerial function and, until such Jevy
is made, the extension of an assessment
upon & tax roll affords no authority for
the collection of the tax.

4. A mictake of the county clerk in #x-
tending upon the tax rolls an assessment
against the properiy Iin a school district
at a jees rate than that levied at the an-
nual school meeting in the district and
certified by the clerk thereof does not de-
prive the schonl district of Its right to the
eggregate sum collected through such
erronecily assessmoent.

All the Justices concurring.

A true copy.

Attest: D. A. VALENTINE,
[Beal.} Clerk Suprema Court.
No. 15,810,

The Siate of Kansas

Ran=om Piggs.
Appeial from Bhawnesa County.
AFPPFIRMED.

Byllabus, By the Court, Porter, L.
1. The purpose of a preliminary exami-
nation 1s: (1) To Inqulre concerning the

commission of crime and the connection
of the accused with it In order that he
may be informed of the nature and char-
acter of the crime charged against him,
and, if there |s prabable cause for bellev-
ing him gulity, that the stats may take
the necessary sleps to Liring him to trial;
(2) to perpetuate testimony: (1 to de-
termine the amount of bail which will
probably secure the attendance of the ac-
cused to answer the charge.

The right of the state to Introduce evl-
dence &t o preliminary examination can
not be defeated by the accused walving
an examination.

2 The nct creating the court of To-
pekn (Laws 1889, chapter 120) confors upon
the judge of that court the power and
Jjurisdletlon of & justice of the peace in
prelimin examninations of persons ac-
cusad of felony.

3 Where the clerk of a city court has
falled to sign the certificate attached to
‘the transcript of & preliminary examina-
tion held before the 3u of such court
it is Bropﬂr for the district court to per-
mit the certificate to be amendegl by hav-
ing the clerk attach hia slgnature.

i. In a prosecution for nrr:f-.nfy. whera
the money deécribed In the Information
and claimed to have been stolen {s intro-
duced in evidences and exhibited to the
jury, It ia not neocessary that the particu-
lar blils should be ldentified as the ones
described in the Information,

8. Courts take judicial cognizance of
the valaoe of maoney. In a progsecution for
Inreeny of certaln United States trensury
notes and national bank noter, where the
particular bills which It {8 clelmed wers
stolen are offered in evidence, proof of
thelr value (= unnecessary.

8. The mctual status of tha legal title
to stolen property Is no eoncern of the
thief. T n an Information charging larceny

the title to the property may be laid
either In the owner or the person in
whope possession it was when It was

taken even though that person has stolen
it from some one elsa,

All the Justices concurring.

A true copy.

Attest: D. A VALENTINE,
[Seal} Clerk Supreme Court.
No. 16,123,

M. E. Johnson, etc.,

VE.

D, 8. Huber.

Error from Cowley County,

VERSED.
Syllabus. By the Court. Paorter, J.
1. A letter written hf a real estate
agent to the owner of land asking if the

Iand was for =ale and at what price and
etating the commission the agent wonld
charge to procure a sale togcther with
the lstter of the landowner in reply, con-
strued and held to constitute a contract
nuthorizing Lhe agent to list the land for
sale at a certaln price, and binding tho
owner to pay a commisalon in cars the
ngent procured a purchaser able and will-
ing to buy at the terms stated.

. In an actlon to recover a real estate
commission a petition which sots forth
the written correspondence of the parties
showing the making of a contract of the
miture referred to in the foregolng para-
graph, and alleges that 1budplajmifr pro-
cured a purchaser ablea and willing to
take the land at the defendant’s terms
but defendant declined to convey the
Iand and refused to pay the plaintiffs
commission, states a cause of action.

All the Justlces concurring.

A trus copy.
Attest: D A. VALENTINE,
[Beal.] Clerk Bupreme Court.

No. 16.119.
German Amerlean Insurance Company aof

New York
VE
C. M. Darrin.
Error from Linn County.
AFFIRMED.
Syllabus, By the Court. Burch, J.
1. It is the duty of a fire Iinsurance

company which aceepls a signed applica-
tlon for insurance written on a blank
furnished by the company which provides
that it shall be the basis on which in-
surdnce s to be ef.ected, to write the
poliey In nccordance with tha application.
2 If in such an an?llcaﬂun tha appli-
cant state that he will sgree cuarefully to
preserve last Inventory in an Iron
safa at night or In some place secure
agzinst fire in ancther building, the com-
pany is authorized to insert an Iron-safe
claurs in the polley extending to the last
Inventory only and not also to books of
Account.
2 The reciplent of a polley isaued in re-
sponse to an application of the charaeter
described may assume that the company
has discharged ita duty and has wrﬂ‘:gu
the policy on the basis of the application
snd he i3 not obliged to read the policy
to see if it conforms to the amllmdon.
4 If such an application racetved
and retalnsd by the company a policy be
written and dellversd the premfum be

pald by the applicant and kept by the
chnm ny. & binding contract of Insurance

ected on the basle of the appllcation.
5. It through Inadvertencs, n;:g‘laka ar
design such a policy be written on a basis
different from that contained in the ap-
plicstion, it may be reformed (o corre-
spond with the application.

All the fusticés concurring.

Attest: 77 DA VALENTINE,
est> . - b
[Seall] Clerk Bupreme Court.

No. 165118
James P. Rh:bnrgta:n, as Administrator,

¥R

Bettie C. Painter, _

Error from Morrls County.
REVERSED.

llabus. By the Court. Johnston, C. J.
B rioiil JUSEmESE agingt S0 do-
fendants s a joint and ssveral obligation

HIY may enforoe agninst

which the plain
either of them at his option.
2. The fact that one of two t

debtors dies and there In no rtﬂ’udv‘o'rna:f

ing h=ad to, keep the judzment

mlive as to his estate does not extingulsh

Lthe tllub!.llt;— of th:hmjl:’!r. nor bar a pro-

coed to revive the Juldgment as aguinst
“f:rﬂvms defendant &

such & ”
All the Juslices comeurTing.
L

th, J.
h-

without ppearance on his part, is
rendersd wiug.mt. Jurisdictlon and s con.
e Gk personat property; made
L PoeT=on pr »
under an excutlon issued upon a vold
conveya no title to the purs
chaser, .

3 The mere faliure of an owner of per-
sonal p rty, which he ktows has been
adw for sale st & certaln time and
fl , to attend the sale and warn Io-
onding purchasers of hi=s rights doss not
eatop such owner from recovering from a
purchaser gt such msale the value of tha
propérty bid in thereat by the
and converted (o his own use, the sale be-
mxuheld ‘without suthority of law.

the Justices concurring.
A true copy.

Attest: D. A. VALENTINE,
[Seal] Clerk Supreme Court
No. 34102
. W. Bparks et al.
vE.

C. A. McAllister,

Error from Cherokee County.
REVERSED.

Syllabus. By the Court. mn, J.

Benso
Upon an examination of the pleadings
in this action it is held that a motion of

tas plaintiff for ju t thereon in his
favor was erroncounly sustalned.
All the justices concurring.

A troe copy.
Aftest: D. A. VALENTINE,
{Seal.] Clerk Supreme Court.

' No. 16.107.
M. Toffler

va
C. C. Kessinger.
Error from Leavenworth Countly.
AFFIRMED.
8yliabus. By ths Court. Bureh, J.
An administrator whth the will annexed
died In office without having accounted
for money which he had coliected belong-
ing to the testator'a estate, His successor
ob gment In the disiriet eourt
administrator for tha sum
found to be due. The judgment was pre-
mented, allowed and classified I the pro-
bate court ss a cliim agsinst his estate,
but no order was Issued upon his admin-
istrator for Its payment and {f was pot
pald. Held, such an order {8 not a condi-
tion precedent to recovery ugainst the
sureties or his bond.
All the Justices concurring.
A true copy.

Attest: D. A. VALENTINE,
[(SBeal.} Clerk Supremas Court.

Na. 15,53,
The Grand Lodge of the TInde
Order of Odd Fellowa of the
Kansas

vs,
James A. Troutman and Robert Stone.
Error from Osage County.
AFFIRMED.
Syllabus. By the Court, Smith, J.

. A nnd B entered Into a contract for
the mutual purpose of establishing and
perpetually maintalning a private char-
ity., A agreed to and did oxocute a deed
purporting to convey & large tract of land
to trustees for the purpose. B agreed to
and did pay off an equitable lien on the
land and agreed to and did pay for the
eruction of bulldings thereon for the pur-
poge,  After the death of A, his sole heir
brought ‘an action to set aside the deed,
alleging that it was voild. B was made
a piarty defendant to the action and fled
An answer ar oross-petition for the monay
pald for the betterment of the estate snd
prayed that it be ndjudged a Nen upon
the land, Such procesdings wore there-
after had In the actlon that B was dis-
charged as a party thereto, Judgment
was finally rendered thereln adindging
the deed of A vald as against tha rule
prohibitin perpetuities  of  titles in
estalen. eld, that B's cause of action, 1o
have his money, which was contributed
to the botterment of the estate, adjudged
# lHen thereon, became absolutes upon the
bringing of the action to gvold tha deed
and was not contingent upon the rendl-
tlon ' of judgmeant therein; held, further,
that this action, brought by B more than
five vears after the notion was brought to
st nside the deed and mora than five
years after B was dlscharged as a part
theéreto i= barred by the statutes of lmi-
tations.

2, The quit claim dead pleaded na 5 de-
fenss in this case la held to convey all
rights the pigintiff may have hafl prior to
the execution and dellvery thereof In the
jands upon which an equitable lien is
sought, and, Interproted with the reascla-

ndent
tute of

tion embodied thereln, conclusively evi.
dencea an intention of the plainti® to
abandon and ssver jts connection with

the enterprise known as the De Bolssierre
Odd Fellows Orphans' Home.

All the Justices concurring except Ben-
son, J.. who did not alt,

A true copy.
Attest: D. A, VALENTINE,
Ulerk Supreme Court.

[Seal)
No, 16,110,
Theodore R. Converag, Recclver, ¢t al.,

V.
J. H. Hlward,
Error from Rono County.
REVERSED.
Exllabus. By the Court, Smith, J
The second c¢ount of the petition In this
case s sufficient ax against a demurrer
on the R—rmmdl that the facts stated are
not sufficlent to state a cause of actlon
nnd that It shows upon its fuce that the
cawse of aetion thereln stated is barred
by the statute of limitations,
All the Justices concurring.

A true copy.

Attest: D. A. VALENTINE,
[Seal.] Clerie Bupreme Court.
No. 16111
J. M. Walbridge
VB,

Christiann Walbridge.

Error from Jofferson County.
AFFIRMED.

Syllabus. By the Court. Porter, J.
1. In civil actiona for damages the mo-
tive, deslgn or Intent of the defendant

hecomes materinl only where the act
which ocecasions the Injury is not unlow-

ful, or where Lt affects the amount of re-

cove .

2 I?t"i an action for damages for assault
and battery the defendant |s able Cor all
the natural and proximate consequencas
of his wrongful act, whether the gonse-

quences have been foresesn or the in-
jurics are more serious thun 'were in-
tended.

All the Justices concurring.

A true copy.

Attest: P, A, VALENTINE,

[Seal] Clerk Bupreme Court

No, 18,367,
N, A, Yeager
e,

¢«  Granvilla P. Alkman.

Original Proceoding in Quo Warranto,

DISMISSED,
Syliabus=. By the Court, Smith, J.
1. Articie 6, Chapter 85, General Biutues
of 1901, constitutes the officers amd mem-
bers of the Stats Senate aw a tribunal o
hepr snd finally determins a contest of
the election of any porson declared eiect-
ed a judge of a district court In the stats,
and in valld.

2. When, in such case, 3 contestor in-
vokes the jurisidiction of such tribunsl
and the contest Is n therein but s
finally di=missed on the order of the
tribunal for tha fallure of the contesgor
to state the grounds of conlest as re-

uired by a previous of the tribunal,
?he arder of dlemisaal is analogous to nus-
talning a general demurrer 0 A petition
in court #nd is a final determination of
the contest on its merits,

All the Justices concurring.

D, A. VALENTINE,
Clerk Supreme Court.

No. 15880,
The Stare of Kansas

Ve
: !Dllveghﬁtmnh. &
A rom wnen County.
s AFFIEM i

Eyllabus. By the Court. Smith, J.
For the purpose of showing that tha &
fendant was inssne and not sccoumtable
for his saction at the time of the adkpit-
ted kmm of decessed, evidends was of-
e orior" 40 the irusely (b appoleat
mant or to ¢ uppellant
hud beem informed that his daughter was

failx to ¥ the price prompitly the ssller
hnnrghtubamtge partes or

: Hrs
waAs no testimony te¢ contradiot the avi-
dcnce of o sale of Nquor on & certaln day,

A true copy.
Attest: D, A. VALENTINE,

ok

:

poassssion under n tax deed

g LEGAL,
not to be considered for any other pur-
mtllt Ponlibﬂlm tq;fm' th lg:_t o
i TN o
All tha Justices .
true copy. J
Attest: D. A, VALENTINE,
] Clerk Bupreme Court.
No, 1597
Leo N. Leslle
VE.
Charles E. Glbson.
Ermror from Baward County.
AFFIRMED.
Syllaubus, By the Court Bens oJ
1. A whose interest In real
estnte has been barred by Ju t
quiat] titla rendsred m an  action to
which he war not a pariy, whereln sor-

vice was made by publicution only, hkse
the smime right to have the § mt
opened and to make his defense that the
party from whom he obtained such In-
teresit hus under séo, 77 of the ¢lvil code,
(Gen. Stat. 1), sec. 451L)

2 This rule should be appiled to & per-
son who holds titie under a conveyance
or assignmeant mades after the judgment
In sauch a procexling has bean entéramd, I
thers s no imputation of bud faith and
no intervenines equities are offected.

All the Justices voncurring.

A true copy.
Attest: D. A. VALENTINE,
[Seai) Clerk Bupreme Court.

No, 16.108.
Fetzer & Co,

va,
F. N. Williama.

Errar from SEmith County.
AFFIEMED,

Ssllabus. By the Court. Mason, J.

1L A parly cannot rely at the sume time
on inconsistent defenses, butl inconsintent
“mmh do not render o pleading de-

o S

B No viclation of the ruls that (he
adoption of one of two inconsistent vem-
edies irrevocably bars a resart 10 the oth-
er s shown by n journal entry which
describes a?mcﬂedlng as the aliowance by
the court of n “hange of slection belween
inconsistent remedies, where L appoars
that what nrtnul!?r took place was thut
a party was permitted, Immedidtely after
amending nhis pieading ro that 1t declared
that prior to the commencsment of Lhe
action he lhad adopted one of two repup-
nant theories, to change the amendmen:
50 a5 to make 8 allege the sdoption of
the other theory.

All the Justices concurring.

A-true copy.

Altent: D. A, VALENTINE,
[Seal] Clerk Suprema Court.
No, T63EL
The State of Ilansas
Ve

Milo Chafin,
Appeal from Siafford County.
AFFIRMED.
Syllabus. By the Court. Gravoes, J
Under section 2201 Gen, Stat, 18, the
crime of wdultery can not be commitied by
an unmarried person.
All the Justiven concurring.

A true copy.
NN A VALEXNTINE.

Abtpet:
[Seall] Clerk Supreme Courd,

No. 1645
J. MoCabe Moore,
Vs,
James M. Natlon,
Original Pmm-edlng In Mundamiss
WRIT DENIED. *
Syliabus, By the Court. Bureh, J.

1. The dutles of 4 publle offce Include
all those which fairly le within its scope;
thosa which are essentinl (o the sccom-
plishment of the main purposes for which
the office was crented and those which,
githougih mmectldentnl and colinterad, are
ETrmans to or serve to promote or bene-
it the accomplishment of the principnl
purposas.  All such duties ure official and
the Incumbent & obliged ta perform them,
Duties not o relutod to an offlew ure -
aofficigl, cannot rightfully be attached o
it and the lncumbent s pot obliged o
perform them.

2. To make effectunl the constitationai
Euaranty of the right of trial by Jure the
district court possaasas, by virfae = the
aoverignly reposed in Jts, Inher®it powet
to provide {tsell with a ])ur)-_ The Jugin
lature may ald and regulate the oxerolm
of this powsr, but the selecling af juroers
from the inhubitants of the proper ter
ritory to determine isstues of fact in court
ia a court function cognuta with that of
hearing and deciding and 18 not adminls
frutlve In ordgin, purposs or charmcter in
the true sonse of that term.

3. Chapter 232 of the lnws of 157 re
quiras the judge of the district court in
certaln countles to perform tha duties of
Jury commissioner and authorizes him Lo
appoint & jury clerk to assiat hilm ln the
perfarmuance of such duties. Held, thw
duties prescribed are not administrative in
charncter, fall within the acope of the of
fice of Judge of the distriet court: wifil do
not appertain to anothor offica within thae
meaning of yection 18 of artiele § of the
Constitution forbldding a Jodge of the
district court to hold any other office of
profit or trust.

. When a publio official takea office
he undertakes to perform all its dutles al.
though some of them may be called inta
activity for the first thme by legislation
coowrring alter he enters upon his term
In such un event he muwt perform the [n.
crensed pervice without inereused oom-
pensation unless the legislature has the
power and sees fit to grant him additlonal

pay.

G The act of 1907 referred to contalnn a
provision incrensing the uuluriea of dis
trict judges performing the services ape-
cified from ) to S0 per annum. Bec-
tion 13 of artels 8 of the constitation pro
videa thaet judges of the dntrict couris
ehall recolve such compensation for thelr
services as may bo provided by law,
whilch shall not he Increased during thele
terms of office, and thut they shall re
calve no fens or porquisites.  Held, that
district Judges In office when the stutuls
took effect wers nbilgﬂ.d to render the In

crepsed servics without Increwsesd com-
pensation for the remainder of thelr
Lerms.

All the Justioes pancurring.
A true copy.

Attest: DN A. VALENTINE,
[Seal) Clerk Supremes Court.
No, 18422
The Btale of Kansus ex rel
V.

Schoo) Pistriet Number One, Edwards
Countly, Kansus, «t al

Error from Edwards County.
APFIRMED. -

Syliabus, By the Court. Johnston, C, J.
1. Primasily and sas ordinarily used in
a statute the word may s permissive rath-
er Lthin peremptory. It may be given the
Imperative meanlngg If that was fthe
abvious intontion of the leglalature but
the sense in which the ward is used must
always be determined by the context of
the act.

2. In the statuta relating to sochool die-

rivt meetings which provides thut “wpacial
meetings may be callsd by the distriet
board or upon a peutition wd by tem
revident tax payers of the dimtrict™ the

word may is used in s pormissive sense.
All the Justices concurring,

A true copy.
D. A, VALENTING,

Albtest;
|Seal ) Clerk Buprems Couart,

No, W18
W. H, Milikin

Yi.
E et e s
rror rom Chuutar us Count .
AFFIRMED,

Brilabus. By the Court Banson, J,
1. Where o tax title and the ortginai
putent titls are uniled In the same per-
mon, mn outstanding lenss previously mude
by the holder of the tax titls while Iln
valld upon
face and of record more than five y
not merged if the intersst of the Jehse
hoider had become vested befors such
titles ware united,

2 The masignes of n lease in the sirun-
tion stated mbove ls not bound to yield to
the de of the grantes of the titles

50 united and if he doos sa wvoluntarily,
and accepts anothos lease from such gran-
ter, he ls not thereby relieved from pay-
ing the rents and performing the condi-
tlons stipulated In the = nment.

2. In the sltuution stated, such lessee
might have aviailed himself of the protec-
tion afforded by eectin: Ml of the tax law
(Gen. Btat. 1905, sec. in defense of
t-E-the claims mads upon him by such gran-

& The voluntary rel niahiman

assignee of & leaws 10 ¢ uum-tu:'u.n'.l
der a title inferior to that of the lessor.
whose better title has not bhean sxtin-

pregnant and that the had ae-
tomplished her ruin under the promise of :um““i' wili pot aval againet a slaha
marriege, Heid: that under the clrcum-| Al the Justices concurring.

stances shicwn by all the evidence In this| A trus copy.

cese, ft was not error for the court to In|  Attest: D. A, VALENTINE,
struct the Jury that such evidence wasl {Seal) Clerk Supreme Court.

&




