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County Act l'ower of sheriff to utioiut
police officer approval of such ap-

pointments by bo.inl ol supervisors or

hlKli sheriff.
"Hy Sec. 67, Chapter 15 of Act 39, Laws

of 1905, known as the County Act, the
sheriff of the County of Hawaii may

legally appoint police officers in that
countv. Neither Sec. 1:01 of the Act

providing that 'Any county officer

may, with the approval of the board of
supervisors, employ such clerks and
other assistants as may be necessary to

aid him in the performance of the
duties of his office,' nor paragraph 2

of Sec. 62 of the Act, which gives the
board of supervisors power 'to appoint
such subordinate officers ns they may

deem necessary for the public service,

refers to the appointments of police
officers. Such appointments made by j

the sheriff are not required to be ap
proved by the board of supervisors or
by the high sheriff."

OPINION OF TIIK COURT I1Y

IIARTWI5M., J.
Upon the petition of John T.

Moir, a citizen of the United States
and of the Territory, residing at
South Hilo, in the County of Ha-

waii, and a taxpayer in said county,
setting forth that the respondent
had during the previous two
months claimed to be lawfully en-

titled to hold the office and exer-

cise the functions of police officer

in and for the District of South
Hilo, County of Hawaii, and as

such officer hud assumed the right
and authority to perform the duties
Ar ....!. nn nnrl Imrl rM'IIMIPM ntlfl

various islands, by Sec. 1558, Rev.
was still claiming to be entitled to rJ

Laws of Hawaii, were given 'the
remuneration for his services there- -

(; . I exercise, care, supervision and con- -
for and to enjoy the privileges and

V Jtrolof the police within their re- -
emoluments of such office, and that
., a. - ...i.ii Ispective jurisdiction,' and by Sec.

,r- : ::zclaim do,right in so

claim was based solely upon the
respondent's appointment as such

1
. .i A ' e'

mil, the sheriff of the County of

.Hawaii, whereas the petitioner
averred that the said sheriff had
not the right or lawful authority to
appoint or commission the respond-

ent to the position aforesaid and
prayed that an order of the court
be issued to the respondent inquir-

ing by what authority he claimed
to hold the office of police officer

and that it should finally be ad-

judged that the respondent is not
entitled to hold the said office and
is not authorized to execute the
1ii(!il iimtC n trit nf mm ti'nr. j

issued
requiring respondent to answer
the petition and show hy what
authority he claimed to hold such
office as police officer and to
observe what the court should
direct in that behalf.

The respondent's answer denied
that he was without right in his
claim to exercise the duties
functions of a police officer and to
be entitled to remuneration for his

services therefor, admitting as
stated in the petition that his claim
to the office was based solely upon
his appointment such police

officer by the said denying

that the sheriff had not the right or
lawful authoritv to appoint him
and alleging that by virtue of the
provisions of Act 39, being the
County Act of 1905, and particu-

larly of Sec. 67, Chapter 15 of said
Act the authority to appoint
police officers for the County of
Hawaii was vested in the said
sheriff, and that under the author-

ity conferred by said Act the re-

spondent was duly and legally
commissioned as police officer by

the said sheriff and claimed to hold

the office of officer and was

exercising the duties and functions
of said office.

The Circuit Judge was of the

opinion that Section of

County Act, under which the re.
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spondent claimed for the sheriff the
right to appoint police officers, docs
not give the sheriff that right hut
that the power of appointing police
was granted by Section noa of the
County Act to the sheriff "with
the approval of the hoard of super-
visors," and as the respondent h id

not such approval judge found
that he was occupying the posi-

tion, exercising the functions and
claiming the emoluments of a
police officer for the District of
South llilo without authority of
law and thereupon ordered, ad-

judged and decreed that the re-

spondent be ousted from the office
of police officer, ftom which judg-

ment, order and decree the re-

spondent appealed to this court.
The appellant makes the follow-

ing contention: "The
power ol appointment 01 police
officers is conferred upon the .sheriff
by Section 57, Chapter 15 of the
County Act, which reads as
follows:

"Subject to the special provisions
of this act, the county sheriff of
each county shall have and exer-

cise all the powers, privileges and
authority and be required to per-

form all the duties in his own
jurisdiction as arc now
by law provided to be had, exer-
cised and psrformed by the high
sheriff of the territory or by the
sheriff of the various islands re-

spectively; and shall have such
other powers and duties as are by
this act conferred."

"Prior to the institution of county
government, the sheriffs of the

. i Hawaii, wCre
empowered 'for and within their
respective jurisdictions, subject to
the approval of the nigh sheriff to
appoint such deputies, sheriff and
other police officers as occasion
might require and to dismiss them
in their discretion and in like manner
to apportion the duties and adjust
the compensation of such officers.'

Further, by Sec. 1565 they were
authorized to exact indemnity
bonds from their respective dep- -

uties.
"The sections of the Revised

Laws above quoted have become
modified by the County Act and
the meaning of the words 'subject
to the special provisions of this

ficationsbeingascertained. Amongst
other modifications subject to which
the county sheriffs have all the
powers, privileges and authority
enjoyed by sheriffs before the
County Act, are the following;

"Section 13 of the County Act
contains a 'special provision' for

the election of deputy sheriffs, thus
depriving the sheriff of the power
of appointing them.

"Sections 20 to 27 inclusive,
contain provisions regarding the
bonds of county officers, deputy
sheriffs included, which differ mate-

rially from the provisions of
Chapter 106 of the Revised Laws.

"Section 60, as amended by Act
54, contains a 'special provision' for
tlc removal, under certain circutn- -

stances, oy me uoaru 01 supervisors
of auyiclected officer of the county
(except supervisors). This in-

cludes deputy sheriffs who formerly
might be dismissed by the sheriff.

"The supervisors also are em-

powered by subdivision 3, Chapter
14, County Act, 'to authorize and
supervise the expenditure of nil

funds belonging to the county,' and
can regulate the number of police
appointed by the sheriff by the
appropriation made by them for the

j support of the police,
"Significance and effect can thus,

'it is apparent, be given to the

.' act' becomes apparent on the
was by the judge

the

and
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words 'subject to the special provi-

sions of this act,' and yet the power
of appointment of police still held
to be conferred upon the county
sheriff."

The nppcllcc claims that the
judgment pf ouster can be sustained
cither 011 the ground upon which
the Circuit Judge based his deci-

sion, namely, "that police officers
arc within tl: . 'lass designated as
clerks and other assistants by Sec.

110a of the County Act," or be-

cause by paragraph 2 of Sec. 6? of
the Act, "the board of supervisors
is given power to appoint such sub-

ordinate officers as they may deem
necessary for the public service."

The claim that the power of ap-

pointing police officers is in the
sheriff subject to the approval of
the board, can be sustained and is
sought to he sustained on 110 other
theory than by regarding police
officers as "clerks or other assist-

ants" of the sheriff "necessary to
aid him in the performance of the
duties of his office," within the
meaning of Sec. noa of the Act.
This construction cannot properly
be placed upon that section. In
statutes, as well as in contracts,
words are construed with reference
to their collocation by the rule
iwscitiir a sociis. This is a com-

mon law rule of construction. The
rule has been recognized and de-

clared by this court in respect of a
steamship company's receipt for
goods forwarded by its steamer.
"The words in a receipt 'any other
accident or dangers of the seas' can
only mean that the dangers pre-

viously enumerated are of the same
kind; 110 other construction is
logical. The obvious meaning of
this receipt is, that exemptions con-

tained in it were limited to the sea
route." Gonsalvesvs. Wilder Steam-
ship Company, 9 Haw. 66, (1893).
"In the construction of statutes,
likewise, the rule noscitur a sociis
is very frequently applied, the
meaning of a word, and, conse-

quently, the intention of the legis-

lature, being ascertained by
reference to the context, and by
considering whether the word in
question and the surrounding words
are, in fact, cjitsdcm generis, and
referable to the same subject mat-

ter." Broom's Legal Maxims 591.
"The general word which follows
particular and specific words of the
same nature as itself takes its mean-

ing from them, and is presumed to
be restricted to the same genus as
these words." Kndlich on Int. of
Stat. 568.

Although it is true, as remarked
by the Circuit Judge in his opinion;
that the manifold duties prescribed
by law to be performed by sheriffs
cannot in the nature of things be
performed by them personally and
police officers arc "the proper
assistants to aid in the performance
of such duties," it is also true that
if we should find that in another
part of the Act power is granted to
the sheriff alone to appoint the
officers there would be no occasion
to infer that under the provisions
ol Sec. noa the power was intend-
ed to be granted to the sheriff sub-

ject to the approval of the board,
for this would make direct conflict
between the grantees of this power
and would be subversive of due
and orderly execution of laws by
sheriffs and police officers. It
would clearly be a case in which
the maxim applies, expressio nnins
exclusio ulterius. It remains then
to consider whether the power in
question is vested in the board of
supervisors under paragraph 2, .Sec.

62 of the Act, or in the sheriff
alone by virtue of the provisions
above quoted from Sec. 67. Upon
this subject the appellee correctly
says that "The determination
whether a police officer is perform-
ing territorial or local functions
docs not determine the questions
involved." There is therefore no
occasion to consider the correctness
of his claim that "While the pre-

servation of the peace of a common-
wealth is solely a state function
and officers who assist in its per-

formance are state officers, still
they are such only in a limited
sense. The state preserves the
public peace but does so through
the instrumentality of lecal

bodies. In this sense a
police officer is a state officer but

he is essentially a county officer
also."

The sheriff's right to appoint
police officers in his county is so
clearly defined in the County Act
that it is immaterial if true that
such an officer is "a subordinate
officer in the county system."

With reference to Chapter 15
entitled "Sheriff," the appellant
has correctly stated the special pro
visions of the Act which modify
the sections of the Revised Laws
which declare "the powers, privi-

leges and authority" of sheriffs.
Sec. 62 of the Act provides that
"The board of supervisors of each
county shall have general super-
vision and control of all public
affairs of their respective counties
and the supervision of all subordin-

ate officers." Hy Sec. 60 of the
Act the board also has the power
to impeach any elected officer ex-

cept members of the board and to
remove him front office upon
charges of malfeasance or malad-

ministration in office. If then a
sheriff by vicious appointments of
police officers should properly incur
a charge of malfeasance or malad-

ministration in office he would be
subject to impeachment and re-

moval by the board. We are at a
loss to sec what "powers, privi-

leges and authority" which, prior
to the enactment of the County
Act were "by law provided to be
had, exercised and performed by
the high sheriff of the territory or
by the sheriffs of the various isl-

ands respectively" are by Sec. 67
granted to the county sheriff of
each county if the power of appoint-
ing police officers is not granted.
We think that the power of ap-

pointment is undoubtedly thereby
granted to the sheriff.

We do not think that such wide
discretionary power was meant to
be vested in the board as to enable
it to say whether or not police offi-

cers were "necessary for the public
service." Such power would en-

able its grantees to obstruct the
enforcement of the law by neglect-
ing to make appointments or by
appointing officers who would not
regard the orders of the sheriff.

While entertaining no doubt that
the meaning and effect of Sec. 67
relating to sheriffs are as we have
above stated, it is only after careful
consideration tnat we nave come
to the conclusion that sheriffs' ap-

pointments are not subject to the
approval of the high sheriff, or, if
made upon the Island of Oaliu, of
the attorney general. It was not
contended by counsel on either side
that such approval is requisite. Any
other constructon of the section
would fail to harmonize with the
general intent of the Act by giving
to appointive territorial officers
power to negative and thereby con-

trol police appointments made by
elected county sheriffs in no way un-

der their control. Before the County
Act went into effect, when sheriffs
were appointed by the high sheriff,
it was proper that the selections of
police officers made by sheriffs
should be subject to the approval of
the high sheriff. It could hardly
be otherwise if sheriffs were to re-

main subordinate to him and sub-

ject to his direction in other mat-

ters. Any other rule would have
presented the evils of a house di-

vided against itself and worked in-

juriously upon the entire depart-
ment of justice. If the statute had
declared that "county sheriffs shall
have all the powers heretofore by
law provided to be had by the high
sheriff and" (instead of or) ' the
sheriffs of the various islands res-

pectively," it would be obvious
that appointments were in no case
subject to approval. "Each of the
terms 'or' and 'and' has the mean-

ing of the other or both, where the
subject matter, sense and connec-
tion require such construction."
Sec. 15, R. L, A similar conclu-
sion would follow by omitting the
word "respectively" and retaining
"or" in the context.

We accordingly hold that the
appointment of the respondent as
a police officer for the district of
South Hilo by the sheriff of the
County of Hawaii was valid.

The judgment appealed from is
reversed; judgment may he entered
for the respondent.

Carl S. Smith for the petitioner.

Holmes & Stanley for the rc- -

spondent.

Nnrmau K. I.yiiinn )
vs. t

Chas. K. MaUire J

Auditor of the County of Hawaii
Decided Nov. 6, 1905.

Appeal from Circuit Jude, Fourth
Circuit.

I'rcar, C. J., Hartwcll mid Wilder, JJ.
County Act Auditor Wnrraut.

The county auditor may refuse to draw a
warrant on the treasurer for an invalid
claim against the county although
such claim has been examined, allowed
and ojdercd paid by the board of
supervisors.
Id. Appointment of sheriff's clerk.

Under the County Act the board of super-
visors has no power to a appointshcriff's
clerk, that power being in the sheriff
subject to the approval of the board of
supervisors.

OPINION Ol' THK COURT HY

WII.nKK, J.
This is an application by Norman

K. Lyman, the petitioner, for a

wiitof mandamus to' compel the
auditor of the county of Hawaii to
issue to petitioner a warrant on the
treasurer of said county in payment
of petitioner's claim for salary for
the month of July, 1905, as clerk
to the sheriff of Hawaii. After a
hearing the circuit judge denied a
peremptory writ, from which rul-

ing the judgement thereon the
petitioner appealed to this court.

On or about the istof July, 1905,
the board of supervisors of the
county of Hawaii appointed peti-

tioner clerk to the county sheriff of
Hawaii. Previous to this time
petitioner had been clerk to the
territorial sheriff of Hawaii. Peti-

tioner remained in the county
sheriff's office during the month of
July and did certain work, appar-
ently under the direction of the
board of supervisors. The county
sheriff of Hawaii, who did not
qualify until a week or so after
July 1, refused to recognize peti-

tioner as his clerk, never appointed
him as such, and, in fact, appointed
someone else to that position,
which appointment was not ap-

proved by the board of supervisors.
On August 11, 1905, petitioner
presented to the auditor a written
demand for $75, alleged to be due
petitioner as his salary for the
month of July as clerk to the
sheriff of Hawaii, which demand
was approved by the board of
supervisors, countersigned by J. T.
Moir, chairman of said board, and
attested by the county clerk. Upon
such presentation the petitioner de-

manded that the auditor issue to
him a warrant for $75 upon the
treasurer of the county of Hawaii
in accordance with his claim. This
demand the auditor refused, where-
upon petftioner instituted these
proceedings.

Two questions are presented for
consideration, namely, first, could
the auditor refuse to issue a war-

rant for a claim allowed by the
board of supervisors which he
alleged was invalid, and, second, if
so, was the claim as a matter of
law invalid?

1. Petitioner claims that the
action of the board of supervisors
in allowing the claim is conclusive
on the auditor and that the auditor
cannot question the validity or in-

validity of any claim so allowed.
In our opinion this contention is
without merit. Section 75 of Act
39 of the Session Laws of 1905,
commonly known as the county
act, provides that the auditor "shall
issue warrants on the county treas-
urer in favor of persons entitled
thereto in payment of claims and
demands chargeable against the
county which have been legally
examined, allowed and oidered
paid." In the first place, the
auditor shall only issue a warrant
to a person entitled thereto, and.

visors. It is contended that
"legally" in this latter provision
means "in a legal manner," but in
view of another section of the
county act that contention catinot

Thus, the only claims that the
board of supervisors can approve,
for which claims warrants shall
issue, arc "lawful" claims. To say
that the board of supervisors may
determine what arc lawful claims
and what arc not lawful claims, and
thnt such action by the board is
binding and conclusive on every
one, would be to put it in the power
of the board to nullify that very
provision and would be giving to
the board a power which the act in
question docs not give. Such a
construction would also put it in
the power of the board to order
paid, without being questioned, n

claim against the county which
subdivision 7 of section 9 of the
county act provides "shall never he
the basis of n claim against the
county." It is clear that the boatd
has no such power. A county
audi'or has the right in a proper
case to question the validity of
claims allowed and ordered paid by
the board of supervisors.

It is conceded that the auditor
could refuse to draw a warrant for
a claim that was fraudulent, al-

though examined, allowed and
ordered paid by the board of super-
visors, but we can sec no distinc-
tion, so far as the power of the
auditor is concerned, between a
fraudulent claim and one that is
not legal. See People vs. Wood,

35 Barb. 656.
2. Is petitioner's claim a lawful

one? This depends on whether or
not the board of supervisors had
the power to appoint him as
sheriff's clerk. It is claimed that
the board did have this power
under subdivision 2 of Section 62
of the County Act, which provides
that the board shall have the
specific power to "Appoint such
subordinate officers as they may
deem necessary for the public ser-

vice." which is a general provision
and might be applicable in the ab-

sence of any particular provision to
the contrary. Section noa of the
County Act provides that "Any
county officer may, with the ap-

proval of the board of supervisors,
employ such clerks and other assist-

ants as may be necessary to aid
him in the performance of the
duties of his office, and may, with-

out such approval, remove the
same." This last section is a parti-
cular specific provision covering
the appointment of sheriff's clerks,
and 111 case of a conflict would un-
doubtedly control subdivision 2 of
Section 62. But there is no conflict
between the two sections. A statute
should be so construed as to make
it consistent in all its parts and so
that effect may be given to every
section, clause or part of it. Sec
Ambher vs. Whipple, 139, 111.,

311; Calhoun Gold Mining Co. vs.
Ajax Co., 27 Colo. 1. Even if the
sheriff's clerk is a subordinate offi-

cer, still the power of tlio board of
supervisors under Section 62 to
appoint such subordinate officers
as they may deem necessary for
the public service refers only to
such subordinate officers whose
appointment or election is not other-
wise provided for in the County
Act, and the appointment of a
sheriff's clerk is specifically pro-
vided for in Section 1 10a.

The claim of petitioner that there
is a dual method provided for ap-
pointing sheriffs' clerks, that is, or-
dinarily by the sheriff and under
some circumstances by the board
of supervisors, docs not meet with
our approval, for the reason that
such a construction would lead to
a conflict of Authority. Either
the board of supervisors or the
sheriff has the power of appoint-
ment of Sheriff's clerk, and as the
County Act specifically provides
that the sheriff shall appoint his
own clerk, with the approval of
the board of supervisors, that would
seem to settle the question. And
it is only right that the sheriff
should appoint his own clerk.

It was also claimed that inas-
much'... was no

.
qualified countv

.- -

absolute. But this claim is mainly
for salary after the sheriff had qua-
lified and consequently in a posi-
tion to make his own appointment.
Whether or not petitioner is entitl-
ed to be paid by the county for

in thesecond place, only fora claim ;sllerul lor a wecK or so nlter J'y
against the county which has been l p.nnd consequently, no sheriff's

be appointed by thelegally examined, allowed and or- - sheriff, this appointment wasjusti-dere- d
paid by the board of super- - fied and the writ should be made

be upheld. Under section 62 of the work done by him up to the
the county act the board of super-- 1

thne ,lml thu sheriff qualified it is
visors has the power to authorize ry to say because that

. Z. question does not arise in this case,
and supervise the expenditure of. The order of the Circuit judge
all funds belonging to the county ' denying the peremptory writ is af-an- d

to enforce all claims 011 behalf firmed,
of the county and "approve all! Carl S. Smith for petitioner,
lawful claims against the county." Holmes & Stanley for respondent,
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