
. 2 NEW ORLEANS REPUBLICAN, FRIDAY, JANUARY 24, 1873.

gtcic (DrUanis ^qmbUcau*

I f f  iCIftfe JOURNAL OF. T«E UNITED STATES

affidnt .journal of,  new, Orleans

DEGISION Or THE SUFEEMSCOUEIT 

THE flETUR&IWfc BOARD CONTROLEASY

THE couai HAS JURISDICTION

f jn c T r, t to v 'e  f t  a ls . Ik M a re tl i<» V  

Hi© lite ra l U e tu r i iu *  i lo a rd .

%tr. 4  as*ie» f*f«* *«it! .proimanued th e o j ’V
|on  of tli*- in this cote.

S tate ex ivl. Attorney Getu-raT, anil on 
the inform it ion of the returning officers of 
•elections vs .hu:k VVhart- n < t als.—Appeal 
from the Superior District Uourt, paii.-Ji ot 
Orleans. . .

The petition of the State on the relation, 
••tc., in ties ease, represents ttiat II. C. 
W armoth, F. J . Herron, John Lynch, James 
I.oni'slreet anil Jacob Hawkins constitute 
the  legal board of returning officers, and 
are duly qualified as such, for making the 
retu rns'o t the ejections held in this State 
on the fourth of November, 1872, ami that 
.lack Wharton, V. LI. Hatch aud Ifiirant 
DaPoiito aie pretending to be such officers, 
and are attem pting to act as such, and are 
interfering with the above named parties in 
the discharge ol their official duties, lb- 
petitioner prays that said Wharton, Hatch 
aud DaPonte he .ited  and decreed to be in
truders into and usurpers of the, office ot 
returning otlicers of elec nuns, anil that said 
Herron, I, mgstreet ami Haw kins be de
creed to be such Otii ers. In a supple- 
tnen'ui petition an injunction is asked lor 
restraining and prohibiting the defendants 
from acting as such returning officers or in 
terlering in any way with the legal board. 
4 )q this petition a rule to allow cause aud a 
restraining oriler were grunted.

To this rule the defendants made the 
following answer:

I. The petition disf.or.es n* cause ot 
*i tion of which this court has jurisdiction.

;. The said Wharton as appears by the 
affidavits on tile, was duly appointed to  
•tischsrge the duties of the oiiico of Sec- 
M taiy oi' State during I lie .suspension of 

. George i'Y Eovee, and he ^T actually  ami 
seaceably in the discharge of such duties 
now, ami was so a t the time the  petition

iT supplemental petition w«re tiled.
4. Tils’, a s i t  appears li.v the affidavits on 

«Ic, *>'• ami 1'. *1. M»tei> and IDurant X>a 
fo n te  were duly summoned to  sit as re 

burning officers for the election held the 
first Monday of November, 4372, being the 
fourth day of said mon'h. and qualified us 
Such, aud their •Ieelg i  ami appoiutmeht 
pi c valid.

After hearing eviden « and argum ent on 
lo th  sides, the judge (Hibide) delivered a 
written opinion, in which lie held th a t the 
informants were the legal returning offi
cers, and ordered th a t the injunction issue 
9* prayed for.

Two days afterward, la svit; ISccefnber 
*f, 1872, counsel tor tlm defendants moved 
Ip r a new trial in the case, on the grounds 
tha t the judgm ent rendered is contrary 
•o law and evidence,'uml also because the 
plaintiff and relators have no  standing in 
•court, the law under which relator* claim 
having been repealed.

This rule was fixed for trial on tho 
•wenty-lilth of the same month, on which 
(dav ir'appears that Judge Elmore presided, 
having been, in the meantime, inducted 
into the place of Judge Dibble; ami on 
(that day an exception was tiled by defend
ants ‘do the petition of plaintiffs and their 
itight to have and maintain the said suit, 
•on the ground of and for the reason that 
ffhe court lias no jurisdiction of the subject 
.matter thereof.” The rule for new trial 
was continued to the second day ol De
cember, when, after hearing pleadings aud 
counsel, it was taken under a visement, 
and on tho next day (the third) the judge 
((Elmore) granted a new trial, giving as his 
season tha t the act of the Legislature, ap
proved on tho t wentieth of Novembr r,T872, 
had repealed the act of 1870, creating a 
board of returning officers, and conse
quently no such board existed, and there 
was no one authorized r<* count the votes 
sir make returns of the election of 1872, 
(until now appointments should be made liy 
proper authority. On the same day. as 
appears from the minutes of the court, a 
motion was made by defendant's counsel, 
and granted by the judge, dissolving the 
injunction issued in the ease and dismiss
ing the suit. From the transcript of ap
peal it appears that ibis judgment was 
•not signed until the second of J a n 
uary, 18711, when the record of fhe 
suit having been trail si- n ed  to tho Supe
rior District Court, and the judge thereof 
having recused, it was signed by Judge 15. 
I,. Lynch, of the Fourth District Court, 
who granted an appeal therefrom to \ .  I’. 
Field, Attorney Oeuerrl upon his allegation 
th a t he was aggrieved thereby, and bis affi
davit as to the amount of his interest in
volved.

The defendants have tiled the following 
■motion in this c o u rt:

“Now come the appellees ami move to  
dismiss the appeal taken in this case ou the 
(olluwing grounds:

1. The judgment wa* rendered by W. A. 
Elmore, judge of the Eighth District Court, 
on the third day of December, 1872, and 
was of a character tha t did. not require 
signature, and no appeal could therefore be 
taken after the lapse of ten day* trom its 
vendition.

2. T hat no judgment rendered Uy the said 
judge ot the Eighth D .strict Court could 
•he signed by tho judge of the newly created 
Superior District Court.

3. That tha t portion of ’ho act of the 
Legislature creating the Eighth District 
Court, which authoriz -d the appointment 
of a judge, is unconstitutional, null and 
void, and therefore the said !j. L Lynch 
had m> authority, acting in the place of 
Jacob Hawkins, recused to sign said judg
ment.

4. That A P. Field, the appellant, has no 
interest whatever in i.iking this appeal 
w kick this cwurt can r< cognize.

5. That A. I*. Field, the ippell int, has no 
interest in the appeal taken by him, inas
much as the plaintiff returning board has, 
su spite of the decision of the inferior court, 
exercised the authority it claims, canvassed 
aud announce^ the res.ill of the election as 
to the office of Attorney G acral, and there
fore as to apiK-llani aud Ids rights, the said 
plaintiff returning board is functus officio, 
and no longer ran exercise the functions it 
claims so far as said Field is concerned.

fi. That said appeal ir made returnable on 
the sixth ot January, from a judgment 
signed on the second ol January . 1873, tho 
usual period of citation, ten days, not being 
allowed, and the law requiring the appeal 
to be returnable in ten days.

7. The judgment was nut signed a t the 
instance or ou the motion of Semmes ,V 
Mott, of counsel for defendants, and if this 
fact is denied the case should be remanded 
to ascertain the truth, sml the court had no 
right to sign a judgment unless applied to 
bv the party in whoso favor it was ren 
dered."

We have thus detail’ d the proceed
ings, because the main objections of she 
•defendants before us to au examination 
and decision of this cause are purely tech
nical, and we must therefore he careful t<* 
ronune our investigation :** the matter* 
only which arc really and properly pre- 
* nted in the record. And .« tin* • ounce* 
turn we a ill premise tha t we can give ne 
f orce or • licet to the  doentueut tiled here 
during the argument, v.Uii-h bear* the 
signature of the judge cuu  dismiss* d 
t ie case iu the  «oui* .» tint i t  #]« 
pears simply to be the original in *- 
tion. in the handwriting o f defendant'* 
counsel, to dissolve the injunction and dis- 
lu'.ss the suit filed on the th ird  of Decem
ber, and entered in the itiu n  «of that date 
lo r the first aud only tim.- t here j* no 
date  to the act of signing. . .. I nothing to  
show when it was signed . v e  4'. i'. u43, 
M b) It is not contain* d iti i l.o transcript 
•a its present form, amt i* too* acre ivieru-d 
to in he pit a • n . - or „ .- . either tho
inferior o r  appellate conn, •mi it (•incon
sistent with the giount * - ii* motion to
dismiss the appeal, b *  The;' tore • y n  
out of fit s'.

F irs t—The first ground .* _:.-«-iu»ole. The 
judgm ent is one dissoiv eg : lie injunction 
and dismissing the suit. It therefore a 
final judgment which must lie signed, and 
no appeal could tie takou tout, i t  unui it

was signed, wbiek was done on the second 
of January , 1873, and the appeal was prop
erly made returnable within ten days from
that date. € . P. MO; 3 L. 430; 19 A. 290. 
Act N 45 of 11870, section I.

Second—The law creating fhe Superior 
District Court authorized the judge Jliereof 
to d<x in the cases transferred to it from 
The Ivghth District Court, which waa abol
ished. what the judge of the la tter could 
have 4<me. Act N'e. •  of December it . 
18( 2.

Third V.'bether or not The appointment 
bv the Governor of the judge of the Eighth 
District Uourt or of the Superior District 
Uourt i« uuconstitufional, null and void, 
can nor lie determined in this collateral 
manner. He was or is acting under such 
,-olui «>f authority That we can not, on » 
motion t.* dismiss, go behind if and declare 
it an absolute nullity. In  the case ot each
of said . ..urts tbe appointment ot the judge
was « g rossly  aatnorized by the statute j 
creating th e ‘court, os in the ease of an 
original vacancy. W hether tin* might or 
might not be sustained us constitutional in 
a proof i proceeding, it is clear that this is 
not the occasion to settle the question. I he 
said judge was or is manifestly au officer 
(lr facto at least, and his acts must be recog
nized just as those of an officer de jure, until 
upon a regular trial he is declared not to 
he an officer. 13 A. W4; 16 Peters 194; 56 
Penn. 4116; 15 Mass. 180; 13 Wendell 491.

Fourth- The alleged w antof interest in the 
appellant is the main ground relied on by 
the defendants. I t was contended in argu 
ment that the district court was without 
jurisdiction, because the m atter in dispute 
between the parties is too small, and hence 
this court has no jurisdiction.

This is met by tho appellant with an 
affidavit of one of the members of the 
plaintiff hoard tha t his pecuniary interest 
in the suit exceeds $1000, and a reference 
to act No 72 of 1871 (p. 182) shows tha t an 
appropriation was made lor the compensa
tion of the same returning officers. This 
mode of establishing an appealable interest, 
under micli circumstances, is fully sanc
tioned by our jurisprudence. See 21 A. 336,
418; 20 A. 575; 23 A. 602; 23 A. 580, 769. In 
addition to this, there can be no question 
as to the importance ol the matters involved 
in this controversy. I t affects, to a great 
extent, the whole political fabric of the 
State, and has even entered the depart
ments of the federal government. Surely, 
a subject which has commanded such 
widespread interest, and has required au 
arguin' n t of three hours' length trom such 
able counsel as represents the defendants, 
can not he designated as too insignificant to 
come within the consideration of the Eighth 
District Court of New Orleans, or of tin* 
court.

The object of tho limitation iu the consti
tution to tiie jurisdiction of this tribunal ia 
simply to exclude from it such controver
sies between litigants as are of minor im
portance. This case is not of tha t class. 
Under every constitution of this State con
taining limitations of jurisdiction this court 
has entertained jurisdiction ot suits of sepa
ration from bed aud board, and of divorce 
when there was no appreciable money in 
volved. Sec 19 La. 567. And so, too, of 
suits by slaves for their freedom, 1.3 A. 406. 
The interest of the State aud of the people 
of the State iu the correctness of the ruling 
«f the Eighth District Court of New Or
leans in this proceeding is of such magni
tude that we would lie derelict if we should, 
upon suck bald technicality, refuse to en
tertain  jurisdiction of the cause, even it 
there were no pecuniary interest showp, 
which, however, has been done.

The chief reliance, however, s s-ru* to  b» 
t n  the tact th a t A. V. Field, in whose narno 
the appeal is taken, is a third person with
out interest, and the case of the State ex 
vel. Sullivan vs. Mount, ‘21 A. 755, is cited as 
conclusive against his right to  appeal.

In  that case this court said: “From his own 
statem ents we could not perceive that the 
appellant, a  th ird  party, had  any interest 
whatever in the m atter in dispute.*' and dis
miss! <i the appeal. W ithout questioning 
the conclusion arrived at, it does not, iu our 
opinion, settle the pun t as to  the appeal in 
this case, where the statem ents of the ap
pellant di* make his interest apparent. • 
Every caso must be determined upon its 
own iaets and merit*.

A reference to the plain provision* of the 
law on this »ubject will furnish a safe 
guide. Article 571, Code of Practice, says: 
"The right of appeal is given, not only to 
those who were parties to the cause in 
which a judgment has been rendered 
against them, but also to third person* not 
parties to such suit, when such third per
sons allege that they have ,hee» aggrieved 
by the judgm ent.”

'This seems to be unambiguous. It must 
be, of course, applied with reference to  the 
constitutional jurisdiction of this court. If 
the m atter iu dispute, involved in the suit, 
is such as to demand or authorize the action 
of this court, the right to appeal is ac
corded by the above article to th ird  per- 1 
sons who allnjc that they are aggrieved by 
the judgment rendered in a suit hetweeu 
other parties. The law does not say that 
such judgment shall be res judicata against 
the third persons to entitle them to appeal. 
It does not say tha t they shall have such 
right of action against one of the parties as 
to sustain an intervention in their suit aud 
claim tho very thing which one ot the 
parties is claiming. The only condition 
is, they must make a reasonable 
showing that the judgm ent complained 
of is calculated in its effects to in
jure them. Now, in this case, A. P. Field 
has made the requisite allegation, supported 
by his affidavit, aud he has made it appar
ent to our minds tha t he is aggrieved by 
the judgm ent appealed from, which annuls 
the authority by which he was deolared to 
be elected Attorney General of the State, 
whose salary is $5000 per annum, and the 
return ol the plaintiff board i» the Inunda
tion of his title  to hi* office. Under the 
law it i* not necessary, in support o f hie 
right of appeal, that be *houM demand ia 
thi* suit to be declared legally elected, nor 
th a t be should sock t»  regulate the judg 
ment tie between the parties to the suit, but 
simply te regulate it so far as it affects him. 
The difficulty of adjusting ihe  right* in
volved iu a litigation dots not control the 
right of action. The cases in 30 A., 21 A , 
22 A. and 23 A., above cited, support the 
right of the appellant to thin appeal. That 
of tho State ex rol. Byerly vs. Judge, 23 A. 
TTiS, was much loss favorable to such right 
than this case is, and iu tha t caso we sus
tained Byerly'* right as a th ird  p«;*j» to 
appeal.

But tho interest of A. P. Field as the At
torney General of the State, by whom such 
actions as this may he brought, is such as 
to mak ■ it appropriate in him to ask a re
vision of the judgm ent rendered the 
court of the first instance.

If, however, there should be a reasonable 
doubt us to the right of appeal now before 
us, under the well established jurisprudence 
of this court wo would maintain it as a con
stitutional right.

Fifth—What is said above disposes prac
tically of the ground that the appellant has 
no interest, because the plaintiff board has 
exercised us authority in his behalf and is 
now fu n d u s  officio. Ills interest is in hav
ing the legality of said board t ataldi.-died at 
tho time it was exorcising its functions. Ho 
does not pretend that said board shall again 
act iu his behalf, but tha t it shall be de
creed to have been the legal board of re
turning officers, wben it declared hi* el« - 
tion.

S’Xtfi—Toe objection tha t fu’i ten d.iya 
were not allowed to bring no the appeal is 
w ithout force 4 he law directs that the 
appeal iu such • uses shall be returnable 
’ritkin f. n day* after The .judgment of the 
lowef court. Tho return day may bw ® !es» 
but not wore than ten day*.

S eientli—It i* immaterial at whose in 
I stance the judgment was signed The law 

reouire* t i e  judge to  sigu .nil definitive 
•iitlgmefi « C. P -546.

I (to* c*meillusion i» tha t ?•:.* appeal * 
j properly taii-'tt and the nw::u] ♦«  is
i refused.
• i'he answer •>.' the defend nits t,» The rule 
> win plea da noeucso ©t act ion. and pit i* at i*- 
I •ne? ie right of the respective parties to  he

I
dcdafeii the legal returning officers.

Upon tb© plea or exception it. 'is n u d e  :? 
w as contended in argument Tat the boaid 
ot returning officers is not .u3 \ o  ltee within 

, the contemplation o f th* law, and therefore 
: th e  suit *h uild not •• brought uu d tr th«- 
{ iuTiiifiou a* t. i'h*' csumsel could hardly he 
» serious • i i«. as in another part of his at - 
I gut i : • t listed t  at it •- »  <onrt 
j vested with power* to  judge Be th a t a s i t  
- ti »v. the members of the hoard are desig- 
I n..i .! a* o ft v ■; in the act itself • .e.diug it 

“ An offioe is a  right to exorcise » public 
function or employment, and to lake the 
fees ml ..njluments belonging t.> it .” An 
. u ;*>• * ous* -lawTnlljr invested with It 0i-

fice.” Bouvier, terbo office. The fact tha t no 
emoluments or fees are fixed in the law it
self, does not necessarily imply th a t none 
will be o-iven or that none are attached to 
the office. In this case the contrary appears 
to be true, and it comes clearly within the 
above definition.

It was also contended, somewhat vaguely 
it ic true, tha t the matters a t issue are not 
properly questions to he determ ine! by the 
judiciary. We have heard no good reason 
to sustain this proposition, nor can we im
agine any. I t  is not anil can not be denied 
tnat we have a constitution, and laws made 
in conformity thereto, in this State; and it 
is the province of courts to decide on the 
rights which conflicting parties can legally 
act up under them. "Constitutions aud 
laws precede the judiciary, and we act only 
umler and after them, and as to disputed 
right* beneath them, rather than disputed 
point* iu making them.

"W hen «iaims of individual* ceme in con
flict under them, it is the true jirovince of 
the judiciary to decide what they rightfully 
are under such constitution and Ifews, 
rather than to decide whether those consti
tutions and laws have been rightfully or 
wisely made. 7 How. 22. Two sets of in
dividuals claim to he the legal board of 
returning officers. I t is difficult to conceive 
why this is not a judicial question. I t  is 
the" province of courts to say what the law 
is —ju s  disert. Because the law makes 
it the duty of the Governor to open, 
in the presence of the said retu rn 
ing officers, the statements of the 
supervisors of registration, it can not he 
inferred, as counsel intimate, tha t ho is 
vested with the extraordinry discretion to 
determine who are the returning officers 
under the law. No such power or discre
tion is conferred on him.

The next objection is tha t the law signed 
by the Governor on November 20, 1872, 
relative to elections, repealed the election 
law of 1870, which created the board of 
returning officers, and thereby destroyed 
their office.

If this were so. the action of the judge of 
tho. E ighth District Court iu granting a 
new trial and subsequently dissolving the 
injunction and dismissing the suit, were 
nullities, for want of parties te stand in 
judgm ent. But wo are clearly of opinion 
that no such effect followed the passage of 
the said act. Both laws were enacted to 
regulate elections in this State; the one of 
the la ter date is but a revision and re
enactment of the former, with such emend
ations as  were deemed necessary. The 
new law, it i* true, contains *  repealing 
clause, bu t it could not have been the in
tention ni the legislators to repeal o r de
stroy what they had carefully guarded in 
the *neW law* The office o f the hoard of 
returning officer* is not abolished, hut i* 
(ireserved in the act signed on November 
20, 1872. The mode o f tilling the  ol* 
tiee alone is changed. Under article one 
hundred and twenty-two of the constitution 
the old members continued in office to dis
charge the duties imposed on them by the 
law until their successors were inducted 
into office; aud by the electiou law they were 
to continue iu session until the returns are 
completed. Such is the doctrine enuncia
ted in State ex rol. Holmes vs. Wiltz, 11 A.,
139; State vs. Kreider, 21 A., 482, aud State 
vs. Brewer, 22 A., 273. I t  is very clear that
the provisions of the act of 1872 were in
tended to apply only to elections held un
der it after its passage, and by no correct 
or admissible rule of construction can its 
repealing clause be held to defeat an elec
tion had under the  previous law, and the 
results thereof not yet ascertained, i t  
would be worse than trifling with the right 
ot suffrage thus to change laws regulating 
elections. The difficulty is not remedied by 
the theory suggested by counsel th a t after 
the approval of the new sta tu te  the Gov
ernor ex necessitate rei must o r  could ap
point a new board to complete what, by ins 
own act, the former board was rendered 
powerless to complete. Such a necessity 
could no* be created  by him foj' such a pur
pose. If is in consistent with aud opposed 
to our republicau system of government. 
The Governor i* not vested by the new 
law with authority to  appoint the returning 
officer*. They are to be elected by the Sen
ate, and the'Senate, as elected, had to  he 
organized before it could elect, and its o r
ganization depended on the result of the 
said election.

On the merit* ot tins cose there i» u<> «e- 
rious difficulty.

15y the act No. 190 of 1870, um ler which 
the election was held on the fourth of No
vember, i872, the Governor, the Lieutenant 
Governor, the Secretary of State and John 
Lynch and T. C. Anderson, or a majority of 
them, were the returning officers of said 
election, and  a  majority of such majority 
constituted a quorum. Two of them, 
the Lieutenant Governor and T. U. Ander
son, were disqualified trom acting because 
of being candidates. These officers were 
required to meet within ten days a lter tho 
election to canvass and compile tho sta te 
ments of votes made by tho supervisors of 
registration, and make returns of the elec
tion to the Secretary ol State, and to con
tinue in session until the returns are com
pitted. Four of them, the Governor, Lieu
tenant Governor, the Secretary of State
and John Lynch, met on the twelfth of No 
vember, and after selecting Governor It. U. 
W armoth president and John Lynch secre
tary of the board, and discussing the ques
tion of the disqualification ol two members, 
adjourned to meet ou the next day. The 
minutes of these two meetings, as kept by 
the president and by the secretary of the 
board, are in the record, and they sub 
stantially correspond, up to a certain point 
ot the proceedings, on the second day. We 
will adopt the minutes sigued by H. C. 
W armoth up to tha t point, to w it:

“ The board m etateleven o'clock Tuesday, 
November 12, 1872, a t tli* Governor'* parlor 
iu the State House.

Present—Messrs. Warinotlr, Governor: 
I’inchback, Lieutenant Governor; Herron. 
Secretary o f State, and -John Lynch.

Mr. ile rron  raised the question of th* 
qualification of Messrs. Pinehbaek and 
Anderson t(» a r t as members ot the board.

Mr. W armoth asked for time t» examine 
the question, and for the  presence of Mr. 
Anderson.

After much debate the, board adjourned 
to meet a t 12 M. November 13, at the Gov
ernor’s office

At 12 M. the board iacT pursuant to  ad 
journment.

Present—Messrs. Warmoth, Lyncl*. INbcI*- 
back and Herron.

Chief Justice Ludeling appeared to swear 
in the members of the board, and each took 
the oath, with the exception of Mr. Pineh
baek.

On motion of Mr. Lynch, it was ordered 
that, by reason of ineligibility Messrs. 
Pinehbaek and Anderson be uot perm itted 
to act as m ember*of the board.

Mr. Pinehbaek asked the opinion of ibo 
Chief Justice, who took the same view. 
Mr. Pinehbaek acquiesced iu tlie action of 
the board and withdrew.

Mr. JAek W harton then appeared and 
presented a commission from Jilt- Governor, 
as Secretary of State, exhibited ic - oath a* 
Secretary of State,” etc. * *

Just here the difference in Cue tw  * ac
counts of the proceedings begin*. War- 
moth state* tha t W harton exhibited his 
oath as a  member of the hoard and took 
his seat; tha t F. H. Hutch and DaPonte 
were elected by the Votes of himself and 
W harton (Lynch not r otin;/) to till the *a 
cancies; th a t Hatch and DaPonte weie 
then sworn by Judge Cooley, and took 
their seats; tha t a t this point General Her
ron stated that the proceedings were irreg
ular, an*I le ft the r©otn, ‘.ifflutv-d V, 
Lynch.

Lviuit, '*.* regular •ecreTaty **i •fie
boaid. give* :t somewhat different account, 
aud shows that he and Herron voted, after 
formal nomination, for .lame* Lengstieet 
and Jacob Hawkins to fill the vacancies, 
and tha t he and Merton voted “ No" upon 
the nomination «f Hatch and DaP-uite. 
mad.* by W aruiofa, a lte r a  hie'- »«* and 
Herron left the room.

We think there cun be no doubt mat the 
effort to make 55 barton a inem'oer of the 
board wa» a Total failure. Herron .* de- 
sciibed bv Warmoth iunieell as Secretary 
of State and a member of the board, by vir
tue ot such office, up to the appearing of 
Wharton •luring the proceeding* on the 
second day of the meeting. The order -us 
jK-ndti g Bovec a* See ret m y of State 
and uppointiflg Herron by the •; >vt (-nor 
on th<* twenty-niutb ot Aug*-’ . |S7t (which
wa* before lot in the  ease of the State ex 
r.-l Bovec vs. Herron), i* in this record is a 
part c.t 'i'haHon.'s testimony. Thi* docu
ment, the above named suit and the pub
lished -un ite*  of the State rim e August, 
1871. show th a t, Herron was do facto 
Secretary of Stafe. and according to tho 
opinion u t in  su it (-<-* ionied, and ;hq von-

stitution and laws of the State, the Govern
or was wholly without legal authority  to 
suspend, remove or appoint said officer. The 
extrusion and exclusion of Bovee from the 
office by tho Governor did not and could 
not vest in the Governor the control of the 
office, with the right to put in and put out 
the occupants thereof at bis pleasure. His 
attem pted appointment of Wharton was an 
absolute nullity, and gave W harton no 
color of authority to act either as Secretary 
of State or member of the board of return 
ing officers. Owing to the manner in which 
the case of the State ex rel. Bovee vs. Her
ron, decided finally about tho time of the 
events above narrated, was managed, there 
n a s  a final judgm ent of a couri of com
petent jurisdiction decreeing the suspen
sion of Bovee a* Secretary of State 
amt appointment of Herron dis
charge tho duties thereof, to  be legal; 
and The effect of That judgm ent 
continue,d until the decision by this 
com t (about the second of December, 1872), 
just referred to. Hence, as to the world, 
Herron was the acting Secretary of State 
a t the above date, aud it was not in the 
power of the Governor to remove him—the 
Governor hyviug no control of said office. 
There was no vacancy in the office, Bovee 
being only suspended or excluded, aud yet 
the commission of W harton, dated th ir
teenth November, 1872, the day he claimed 
to be a member of the board, shows that he 
was appointed Secretary ol State without 
reference to any removal or vacancy—a 
commission without any effect. There is 
no pretense th a t W harton was dedsd  a 
member ot tbs board, aud it is shown that 
he did not take the required oath au a 
member.

I t  follows that, as W harton was w ithout j 
any official authority or standing, his lire 
tended vote as a member of the board of 
returning officers on the nomination of 
Hatch aud DaPonte, was cu tallv  without 
legal effect, and th a t the said Hatch and 
DaPonte were not elected members of Baid 
board a majority not haring  voted for 
them ; but th a t Longstreet and Ha wkins, 
who received a legal majority of the votes, 
were duly elected, and they, wdthW ai- 
moth, Herron and Lynch, constituted the 
legal hoard, a majority of whom could act. 
Tho law provides that, “ in case of any 
vacancy by death, resignation or otherwise, 
by either of the board, then the vacancy 
shall be tilled by tho residue of the hoard 
of returning officers.” W armoth, Lynch 
and Herron were the residue, of whom two, 
Lynch and Herron, it is shown, voted for 
Longstreet and Hawkins, and W armoth 
voted for Hatch aud DaPonte.

It appears from the record th a t Bovee 
acted a* assistant secretary of the said 
board until he was restored to his office un
der the decree of this couit, after which he 
acted, i! seems, as a  member of the board.

Our conclusion is, tha t a t the institution 
of this suit, W armoth, Herron, Lynch, 
Longstreet and Hawkins were tho legal 
board of returning officers, under the law 
ot 1870 (No. 100), for the election on the 
fourth day of November, 1872; tha t tho de
fendants, W harton, Hatch and DaPonte, 
were intruders; th a t the injunction against 
them properly issued: tha t the act N o.89, 
ot the twentieth of November, 1872, did not 
have the effect of abolishing the said board 
of returning officers, who met ou the 
twelfth of November, 1872, and were, by 
the first mentioned law, required to • cou- 
tiHiie in session until” the returns of said 
election were completed, and that, the  
judge of the Eighth District Court for the 
parish of Orleans erred in dissolving the 
said injunction and dismissing this suit.

if  i-• therefore ordered and adjudged that 
the hoard of returning officers composed of 
H. G. Warmoth. V.  J . Herron, John Lynch, 
James Longstreet aud Jacob Hawkins was 
the legal board of returning officers -of elec
tions of the State of Louisiana.jand it is de
creed th a t the judgm ent of the court a t/na 
be avoided and reversed so far as the ap
pellant is concerned, and th a t the defeud- 
ants, appellees, pa y costs of this appeal.

Judge* Wyly and Kennard delivered dis
senting ©pinion* iu this case, busing their 
objections chiefly on want of jurisdiction.

T » ir  »’«» r t ».

I tilled Stall'* 4 irciiiT I m itt.
At tlio opening ot this court the death *: 

Henry lfaphael Denis, late a member of the 
bar, was brought to the notice ot the court 
fiv 1L CT Wyly, Esq,

ilia  honor Judge iTurelt alluded i» feel
ing terms to the high position ol the de
ceased in hi* profession, and to hi* virtues 
as a citizen; whereupon, on motion of T. A- 
Clarke, seconded by J . K. Beckwith, Esq., 
it was ordered tha t in token of the respect 
for the-memory ot the deceased, his honor, 
the judge, the officers of this court and the 
members «f this bar do wear the usual 
badge of mourning for thirty days, and that 
this motion he spread upon the minute* of 
this court.

The grand jury reported against J . Brid- 
dell, Otto Weber, .lames Johnson, Daniel 
Lee and Figgaro G arrett, of the parish of 
Iberia, charged with obstructing process of 
court, a true bill.

The grand ju ry  was dismissed until Mon
day next, the twenty-seventh instant.

•  iipreine UtriiM.
The anxiously expected decision ot thi* 

court on the returning board east- was de
livered by Associate Justice Howell, ft ap
pears in full in another column.

The case entitled on the docket of thi* 
court. State of Louisiana ex re!. P. II. Mor
gan vs. J . II. Kennard, was filed Wedne# 
cay. This case involves the question of 
the right to the office of associate justice 
of the Supreme Court, and  it is fixed tor 
trial to morrow.

The country docket ;» very light thi* 
year, and the eases are generally disposed 
of without argument »n the part o f a tto r 
ney*, for the most part of the cases are sub
mitted upon the papers on tile, and s  delay 
to tile briefs i» allowed counsel.

Mr. Koseliiia announced tho death «f 
Henry Raphael Deni*, ami Tnove.it an ad
journm ent of the court as » testimony of 
respect to the deceased member oi the bar.

After a few appropriate rem arks by Chief 
Justice-Ludeling, the court ad join ned.

See report elsewhere of decision by The 
Supreme Court iu the returning board case.

►ujierior District Court.
2* this court yesterday the intervention 

of the New Orleans, Mobile and Texas 
Itailroad Company in the suit of tlie Stale 
of Louisiana vs. the Auditor aud Treas
urer was continued till to morrow.

Hon. Christian ltoselius then arose aud 
said:

May it please Tho court, it becomes my 
painful duty to announce the death of 
Henry K. Denis, the oldest member of the 
bar of New Orleans. He was adm itted to 
practice in 1806. and during seventy years 
almost ho field a prominent position a t this 
bar. lie was a man of high culture, exten
sive legal attainments, of unswerving integ
rity ami. although for the last, ten years, 
lierhaps a little longer, he was not iu active 
practice ol law, yet he was always consid
ered by his brethren in the profession as a 
bright example ol professional conduct to 
be followed by those *vhi* were ti is juni >r in 
years.

t  therefore move. ino\ it please The court, 
that as » token *1 ic.-pce't t® the mnn.my of 
Mr. I* nis. this court do now adjourn.

His funeral y.ill take p lan  this afternoon 
at tour o'clock, and I tru-d the tueuibi c - *>f 
the but in a body will join ou th a t occasion.

Judge Hawkins then said : As a token of 
ic spec r t<» the distinguished tm ailter of The 
fiat. Tint deceased. This row  r w 'l  n-tt* 
ad j. tu in.

I airt iS 4li»n i « |  • u r l .
ia  the cate of O. L. Blanchard vs. Mix 

itiiiliaii Ivcnnisoti. Judge Lynch rendered 
judgment yesterday morning in liivor of 
plaintiff, and decreed tha t the neon  veil 
lional demand of d ;. admit ~- •*!*ni .-»cd 
with costs.

'i'll** facts «i tie* t-.se are .*» follows: • Pa
th© twenty-second day of February . 1870. 
bv vii act passed before a notary public, 
in this city , the defendant, Maximilian 
Kenuisou. th re ugh his agent, hired to 
plaint ti and Frank Dalfere*. for th*- term 
of tines? months, from the «-!ghteenth of 
February, 1870, tins steamboat Annie Wag- 
ley. for $808 per month, payable in ad 
vance. la  'he  la tte r part of the month e l 
February the first m onth’s hire *if $800 
wo* ptiii; anil in a le w day* thereafter 
Blau mm purchased the interest t>f D al
fere*, liiscopartner in the charter party , 
and some Time ia  the month »t Man n paid 
Kenni-oU $8:|0, a set und month'* !.:?■•■ •>( 
the -aid steamboat, in advance.

On the night of the first of May, 1870, 
the Auirie \5’agiey. while on her way down 
the Bayou Lafourche, and opposite Laba- 

spiling ■» leak, v fruyae i id OiiS

side, and, by upsetting a lamp in her texas, 
eaught tire and became almost a total loss. 
This took place seventeen days before the 
expiration of the second month's letting 
aud hiring, fot which Blanchard had paid 
iu advance. The wreck was sold and 
brought $1800, which Ksnnison received.

This suit was instituti d  by plaintiff to 
cquse delemlant to refund $1.53 33Mi, being 
the proportion of the hire of the boat for 
the unexpired seventeen days of the second 
month.

The answer is a  denial of indebtedness t<» 
the plaintiff, and a reconvenlional demand 
of $2000, claimed as to the vaiue of tho boat 
made less by $1800, realized trom the sale 
of tbe wreck, the defendant alleging reck
lessness and want of care outhe part ot tho 
plaintiff and his employes in managing the 
vessel, and attributing its loss to the im
proper management *>f the cap tain  and 
those under him.

Judge Lynch, in passing upon fhe vase, 
*ivs:

In The cha rte r party  is tho following 
clause: “ The said steamboat shall be dt- 
livered to the owner ;n the same good order 
in which she is now received, accidents of 
whatever nature excepted."

Is the loss of the Annie Wagley an acci
dent such as is contemplated iu the above 
recited clause, or is her loss the effect of 
recklessness or a want off proper attention 
ou the part ot those who had her umler 
e introl a t the time of her loss ! I can not, 
after the most careful examination of this 
cuse, regard the loss of the boat in question 
as auy other than an accident incidental to 
river navigation. Entertaining this view, 
I see no liability attaching to Captain 
Blanchard, the charterer and plaintiff'here
in. and it becomes unnecessary, for this 
reason, to pass upon the plea of prescrip
tion set no against the reeonventional de
mand of ivenuisou, and hence judgm ent as 
above stated.

Fifth District C'ouri.
The case of Hallesley vs. Simeon Belden 

was a suit by plaintiff on a promissory note 
for $1050, The defense was th a t the note 
was < iven without consideration to the 
knowledge of plaintiff', who is a holder, in 
bad faith. In passing on the question, 
Judge Cullom said the Code of 1‘ractice, 
article 607, says:

A definitive judgm ent may be annulled 
in all cases where it appears that it has 
been obtained through fraud or other p rac
tices on the part of the party  in whose favor 
it was rendered; as if he had obtained the 
same by bribing the judge or the witnesses, 
or by producing forged documents, or by 
denying having receive! the paym ent of the 
sum, the receipt of w hich the defendant had 
lost or could not find a t the time, but has 
found s'nce the rendering *>f the judgm ent.

An action to  annul a judgment may be 
entertained as a general rule, if it be shown 
th a t the machinery of tlie court has been 
abused. Iu such ease the court will prefer 
to excuse an inadvertence ra ther than to 
encourage fraud. 21 An. 48, J . O. Noyes vs. 
Sigmund Loeb. In  Beauchamp vs. Mc- 
Mieken, 7 N. S. 607, Judge M artin said: 
“Truth must be tbe basis of all judgm ents, 
and where one is obtained on false docu
ments made by the party in whose lavor it 
is rendered, the detection of the falsity 
must entitle the opposite party  it* relief, 
even where there is no motive.”

This case before the court lias the appear
ance of being fully as strong in the circum
stances that warrants a remedy* as either of 
"the two referred to". The article of the Uode 
in saying "a* he had obtained,” etc., gives 
instances in which nullity may be sued for, 
but they are merely examples, and are not 
understood es being the *>nlv cases in 
which actions tnay fie Brought 4<* aunul 
judgment.®.

In this cast* it is  possible that the m a
chinery of the court has been abused, and 
should parties see proper to bring the m at
ter before it, in a  form to which i t  might 
give it* sanction, I should feel tha t the 
requirements of legal justice and the sanc
tity  of tru th  conspire! ti* necessitate fu r
ther investigation.

An the m atter stands, l  <?an find tu» au 
thority, express or constructive, th a t would 
authorize the court to grant the present ap
plication tor i* new trial, and m ust there
fore refuse it.

There are some ©thef autlioritie* which 
bear ou t the same principle, t New Series, 
606; 2 Louisiana Reports, 139; 8 Louisian* 
Reports, 13!'; 11 Louisiana Reports, 130.

The ideas th a t permeate those decision*, 
and the theory upon which they are consid
ered, is tha t there are ca^es in which the 
court will give relief in actions for nullity 
o f  judgm ent obtained liy improper prac
tices, or where the court has reason to be
lieve that tru th  is not; the basis of the judg 
ment on which the action is brought.

Sixth District T on r».
The case of Uhaffraix N Agar v*. Price, 

TIine A Tapper was before the court. 
Messrs. Uhaffraix &: Agar claim the ven
dors’ lieu ou certain molasses sold to Price, 
Hine A Tapper, and by them resold to 
Messrs. .John B. Lafitte & €o. Counsel was 
engaged in examining the witnesses in the 
case during the whole of the forenooD, on 
the rule to  bond. This i* a ca*e ©f consid
erable importance.

LAWS OF THE STATE OF LOUISIANA
PUBLISHED BY AUTHORITY.

AMUBKMKSTIS.

* l. Charles T heatre .
Thi* evening Mr. aud Mrs. IViliiam 

Horace Liugard will take a joint benefit a t 
the St. Charles Theatre, on which occasii n 
the charming comedy of “ Naval Engage
ment" will be produced, to  be followed by 
the Lingurd sketches and the new comic 
opera of “Los Ladrones.” To-morrow 
noon, last Lingard matinee. Sunday eve
ning, “ Frou-Frou." N ext Monday evening 
the celebrated Irish comedian, Mr. John 
Collins, will commence an engagement.

Academy of Music.
Sevond benefit of Miss Lydia Thompson 

at the Academy of Music this evening, 
when the latest New- York Thompson but 
Icsque. of “ Robin Hood, o r the Maid th a t 
was Arch and the Youth, th a t sva* 
Archer,” will constitute the chief eufer- 
taiuuieut. Grand matinee to-morrow noon. 
Next week, “ Aladdin” and “ Blue Heard.” 
“ Lurline” will follow for the week <eom- 
luenciug February 3.

Varieties Theatre*
“G uy Mannering” will be produced this 

evening and for the m atin-e to-morrow, 
with Charlotte Cushman in her great im
personation of Met) Merrilies. Next Monday 
evening Mr. Lawrence Barrett will play 
Macbeth to (he Lady Macbeth of Charlotte 
Cushman. Box sheets now open.

Opera House.
the first of the Rubinstein concerts w ill 

be given a t the Opera House next Monday 
evening, the second on Wednesday even
ing, the third Friday evening, and the first 
and only grand gala, Rubinstein matinee on 
Saturday afternoon of next week. Tickets 
for sale' at the Opera House and at Gruae 
wald * music stoiSh

.♦fereorologtical mid Kivev ttcporla
The signal service, United States army, 

reports, l«r the benefit of commerce, the 
meteorological record,, ami rise nr fall of

: ill....
Davcnpoi t ... 
Galv< ston • 
Indi;
Keo lk.

LotiisvlUe. .. 
Mt-mplr.fc...*. 
Nash 5 ilu. .. .  . 
New Orleans. ■
Omaha......
P ittsburg  . . .
J$hrcY*f*«Mt....
St. fiOliiJ*.......
Vick*
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J O I N T  R t e S O L U T I O N
Requesting the  (Senator* and members of 

the House of Representatives ot the State 
•>f Louisiana to urge the passage o f a 
civil rights bill, insuring the civil rights 
*>f all American citizens, through Con
gress.
fi,. if resolved by the Senate and House 

of Representatives of the State of Louis
iana in General Assembly convened, lh a t  
the members of the House of Representa
tives and Senators of the State ot Louisiana 
in Congress he requested to urge the pass
age through Congress ot a civil rights bill 
th a t will insure all classes ol citizens 
throughout the entire land.

(Signed) CHARLES W. LOW ELL, 
Speaker of the House oi Representatives. 
(Signed) C. C. ANTOINE,

L ieutenant Governor and President of the 
Senate.

Approved January  22, 1873.
(Signed) WILLIAM P. KELLOGG.

Governor of the State ol Louisiana, 
.t true copy:

W illiam W eeks.
Assistant Secretary of State.

N o .  1 « .
J O I N T  R E S O L U T I O N

Requesting the Senators and Representa
tives in Congress to obtain a United 
States judicial district in North Louis- 
isiana.
W hereas, That part of the State ot Lou

isiana situated north ot tlie mouth ot Red 
river is upon an average five hundred miles 
from the city of New Orleans, where the 
United States District and Circuit Courts 
are held for the entire State, which makes 
it exceedingly expensive to those who have 
business in those courts who reside in North 
Louisiana, and  operates as a virtual aban
donment of the enforcement of the laws of 
tho United States, civil or criminal, in 
tha t portion of the State; therefore, be it 

Ilesolrcd, That our Senators and Repre
sentatives in Congress of the United 
States be requesied to use their best 
efforts to obtain the creation of a 
United States judicial distriet in North 
Louisiana as a m atter of great public in
terest to the United States and the citizens 
residing in th a t part of the Slate.

(Signed) CHARLES W. LOW ELL, 
Speaker of the House of Representatives. 
(Sigued) C. C. ANTOINE,

Lieutenant Governor and president oi" the 
Senate.

Approved January 22,1872.
(Signed) WILLIAM P. KELLOGG.

Governor *>f the State o f Louisiana. 
A true  copy;

W illiam W eeks.
Assistant Secretary o f State.

N o ,  AG.
A M  A C T

To amend an act making a»  appropriation 
to pay t ’ue mileage and per diem of the* 
members, salaries of officers and em 
ployes and the contingent expenses of the 
ex tra  session convened and commenced 
December 9, 1872, of the Third General 
Assembly of the S ta te  of Louisiana, by 
appropriating and providing for the sale of 
seventy-five thousand dollars oi legislative 
warrants, aud declaring the Uianuer of 
disbursing th# amount realized by tlie 
sale of saifl w arrants os for their redeen;* 
tion, approved January  HI, >87:k 
Section I. Be it  enacted by fhe Senate 

and House of Representatives of the State 
of Louisiana in General Assembly convened. 
That the term of ten day s within which the 
Auditor of Public Accounts aud the State 
Treasurer ar# to invito sealed proposals 'or 
the purchase of w arrants issued under said 
act beextended to twenty days from, the pas 
sage of said act, and that this act take e f
fect from and after its passage.

(Signed) CHARLES W. LOW ELL, 
Speaker of the House of Repr*-s*-jiUli**•*. 
(Signed) C. C. ANTOINE,

Lieutenant Gt»v«raoj and 1‘resi'i? iss ©f tlie 
Senate.

Approved Januarv  20, 187:'.
(Signed) WILLIAM 1*. K ELl.W iU .

Governor of the State el Louisiana.
A true copy:

W illia m  W e e k *.
Assistant Secretary oi State.

O F F I C I A L

f i t* .  * 9 ,
A N  A C T

Tti regulate proceedings in contestations 
betweea persons adaiming a judicial 
office.
Section I Hte it  enacted by the  Senate 

and House of Representatives of tbe State 
o f Louisiana in General Assembly con
vened. That ia any case in which a person 
may have been appointed t:« the office of 
judge of aDy court iu this State, and shall 
have been confirmed byr the Senate and 
commissioned thereto, or shall have been 
elected, and in pursuance of such election 
shall have been commissioned, sucb com
mission eliali he prima facie proot of the 
right of such persons to immediately hold 
aud exercise such office.

Sec. 2. Be it further enacted, *lc., That 
if any person being an incumbent ol such 
office shall refuse to vacate the same, aud 
turn the same over to the person so com
missioned, such person so commis
sioned, shall have the right to proceed 
by rule before the court of competent 
jurisdiction to have himself declared to bo 
entitled to such office, and to be inducted 
therein. Such rule shall he taken contra
dictorily with such iuc mu bent, and shall 
be made returnable within twenty-four 
hours, aud shall be tried immediately with
out jury , and by preference over all m atter 
or causes dependiug in such court, or that 
may be brought in such court, aud the 
judgm ent thereon shall be signed the same 
day of rendition.

Sec 3. Be it  further enacted, etc., That 
either party  to such rule may take an ap
peal from the judgment thereon, hut such 
appeal shall be applied for within one legal 
day from the rendition of the judgm ent till 
such tide, and shall be made re
turnable to  fhe Supieme Court 
within two days. The appeal shall 
be taken up by the Supreme Court by 
preference over all other cases, imme
diately on the application of either party, 
and the judgment thereon shall become 
final after the expiration of one legal day, 
whether judicial or uot.

Sec. 4. Be it further enacted, etc.. That 
all laws or parts of laws conflicting with 
this act shall be and are hereby repealed, 
so far as they conflict with this act, ami 
this act shall take ede* t from and after its 
passage.

(Sigued) CHARLES W. 1 ,0WELL, 
Speaker of the House of Representatives.

(Signed) C. C. ANTOINE,
Lieutenant Governor and President of the

Senate.
Approved January  15, 1873.

(Sigued) WILLIAM P KELLOGG.
Governor of the State of Louisiana. 

A true copy:
P. G. D eslondk. Secretary of State.
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I t  •; have declared innocent. Jennie 
Droz. the C leveland girl who #hot M ivor 
Fisk t wo years ago. She ha* all along 
pleaded guilt, but w hat is a young girl sup
posed to know about such an important 
m atter compared with the “ Jweivi* good 
weu sad i ’w*.

♦KKATIEfli AND P R OCLAMATIONS.

Postal Convention between the Utfiten 
States of America and the Republic of 
Ecuador.
The undersigned, John A. J. Creswell 

Postm aster General of the United States of 
America, iu virtue of the powers vested jn 
him by law, and Antonio Flores, minister 
of the Republic of Ecuador at Washington 
in the mime of his government, and bv 
virtue of the powers which he has formally 
presented to this effect, have agreed anon 
the following articles, to w it:

ARTICLE I.

An exchange ol mails shall hereaftep 
take place between the United States of 
America aud the Republic of Ecuador, by 
the ordinary means of communication via 
the Isthm us of Panama, the government of 
the United States to be a t the expense of 
the transportation thereof between New 
York and Pauarna, Sail Franoisco and 
Pauama, so long as direct service by 
United States steamers, including the 
Isthmus transit, is maintained under exist, 
ing conditions; and the government of 
Ecuador to be a t the ex; ease of the tran*. 
portion thereof between Panama and 
Ecuador so long a s ‘the present or other 
similar arrangem ent for the ocean mail ser
vice between Panam a and Ecuador is cou- 
tinned. Tbe correspondence so exchanged 
shall comprise:

1. Letters and manuscripts subject by th« 
laws of either country to letter rate of post-

2. Newspapers and prints of all kinds, 
in sheets, in pam phlets, and in books, sheets 
of music, engravings, lithographs, photo
graphs, drawings, maps and plans, and such 
correspondence may be exchanged, whether 
origiuatiug in cither ot said countries and 
destined for the other, o r originating in or 
destined for foreign countries to which they 
may respectively serve as intermediaries.

ARTICLE n .

N o .  3
JO IN T  R E SO L U T IO N

Extending the time of the extraordinary 
session of tho General Assembly.' 

W hereas, Tbe proclamation of hi- ex
cellency the Governor of Louisiana, conven
in'- tlie General Assembly in extraordinary 
session December 9, 187 2. limits the term 
thereof to the period of ten days; ami 

5* in teas. Subjects lelefred to the General 
Assembly by the respective messages of 
Acting Governor P. B. s. Pinehbaek demand 
immediate attention and action, and for 
this and other necessary jiurposes arising 
from th*- revolutionary a. ;i >n of H .4 \ War 
un til and his abettor* at Lyceum il  lll, 
make an extension #*f th© »e»sioi* Bey ond 
ten slays necessary; therefore, be it 

R«solvi«i iiy the  Senate ami House o t 
Representatives of the State #,f Louisiana, 
in General Assembly convened, That the 
present session of the General Assembly be 
and is, according f > the provisions of the 
law by which tlie same is convened, thereby 
extended and including the first Monday 
in January , 1873, a t twelve o'clock M , un 
less the business on hand b -ing  finished, 
•aid  G eneral Assembly should adjourn at 
an earlier day; and th a t this jo in t resolu
tion shall take •  fleet from atid jit';* » the ap 
proval of the Governor.

(Signed) CHARLES W .tU W E » L , 
Kpeaksr of flu- House ot R* preseutativw*. 
(Signed) A. B. HARRIS.

Lieutenant •• ©• knur nil# i ‘*ic.-al«i*i *4 ipse 
Semite.

Appro veil December 18, 1872.
(.signed) P. B. S. PINCHBACii,

Acting Governor ok the Slate of Iiouisian*. 
A true copy:

'■}. *1. M e m *.
•A? *i«taV<wi«t#UF <ow ®t»* §

t

New Y'ork and San Francisco shall b« 
the offices of exchange on the side of the 
United States, and  Guayaquil and Manta 
shall be the offices of exchange on the eid* 
of Ecuador, for all mails transmitted be
tween the two countries under this arrange
m ent; and all mail m atter transmitted in 
either direction between- the respective of
fices of exchange shall be forwarded ia 
closed bags or pouches, under seal, ad
dressed to the corresponding exchange of
fice, and the mails so dispatched from 
either country to the other shall be for
warded to tho United States consul and 
resident mail agent a t Pauama, who is here
by designated as the agent of the two gov
ernm ents for receiving the bags or pouches 
a t th a t port from either direction, and lor 
dispatching the same to their respective ul
timate destinations.

The two Post D epartm ents may, at any 
time, discontinue either of said offices of ex
change or establish others.

a r t ic l e  h i . •
Th.- s ta rd a rd  weight for the single rat* 

of postage and rule of progression shall be:
E  For letters, or m anuscripts subject by 

law to le tte r rate of postage, one-half 
ounce (avoirdupois).

2. For all o ther correspondence men
tioned in the second paragraph of the first 
arricle, that which each country shall adopt 
for the mails which it dispatches to th« 
other, adapted to the convenience and hab
its of its interior adm inistration: but each 
country shall give notice to the other of the 
standard weight it adopts, and ot any sub
sequent change thereof. The weight stated 
by the dispatching exchange office shall 
always be accepted, except iu cases of 
manifest error.

ARTICLE IV.
9io accounts shall be kep* hePween the 

Postoffice Departm ents of tlie two countries 
on tiie international correspondence, writ
ten or printed, exchanged between them; 
but each country shall levy, collect and re
tain to its own use the following postal 
charges, viz:

1. The postage Fo be charged and col
lected in the United Statos ou each letter, 
or manuscript, subject to letter postage, 
mailed in the United States, and addressed 
to any place in the Republic ot Ecuador, 
shall be tw enty cents, United Statei 
currency, per each weight *d hail au ouno* 
or fraction of half au ouuce; and the (Hist- 
age to be charged and collected in Ecuador 
on each letter, or manuscript subject "to !et- 
toy postage, mailed iu Ecuador aud ad
dressed to any place in the United States of 
America, shall be two reals, or the fifth 
part of a dollac (hard), Ecuador currency, 
tho same to be in each case in full of all 
charges whatever to thep lace of destination 
in either country. Either country, however, 
is a t liberty to reduce this charge, but not 
to increase it without the previous assent of 
the other.

2. On all other correspondence mentioned 
in tho second paragraph of the first artkde 
the Post Departm ents of the United States 
and Ecuador may respectively levy, collect, 
and retain to their separate and exclusive 
use such rates ot postage adapted to their 
iuterior adm inistration and to the cost of 
sea transportation as they shall deem ad
visable. But i ach office shall give notice t-o 
the other of the rates it adopts, and ot any 
subsequent change thereof.

Newspapers and other correspond.-nee of 
the class referred to in the pieceding para 1 
graph shall be sent in narrow bands or 
covers, open a t the sides or ends, so that 
tha t they may he easily exam ined; and 
packages of such correspondence shall be 
subject to the laws and regulations of each 
country in regard to their liability to pay 
customs duty, if containing dutiable good*, 
or to be rated  with le tte r postage,, wbea 
containing w ritten matter, or for any other 
cause specified in Raid laws and regulation*.

ARTICLE V.
Letters, and other communications id 

manuscript, which, from auy cause, can not 
he delivered to their address, a lte r the ex
piration of a proper period to eth et 1 heir de
livery, shall be reciprocally returned every 
month, unopened and w ithout charge, to 
the Postortiee Departm ent of the dispatch
ing country; hut newspapers, anil all utber 
articles of printed m atter, shall uot he re
turned, hut remain a t the disposal of tbe 
receiving office.

Letters erroneously transm itted, or 
wrongly addressed, shall be promptly re
turned to the dispatching office without 
charge.

ARTICLE v to
The Post" D epartm ent of the United 

States shall establish, in conformity with 
the arrangem ents in force a t the time, the 
conditions upon which the Post Depart
ment of Ecuador may exchange, iu open 
mails, the correspondence originating is 
Ecuador aud destined for countries to which 
the United States may serve as an interme
diary; but such correspondence shall only 
be charged with the international po-tag" 
established by this convention, augmented 
by the postage rates in foice between the 
United States and the country of destina
tion, and any other tax tor exterior service- 

The Post Department of tbe United State* 
shall furnish the Post D epartm ent of Ecus- 
dor with a list staring the foreign countriM 
to which the foreign postage and tbe 
amounts thereof must bo absolutely pre
paid, or oau be leit unpaid, and snail modi
fy such list Horn time to time, as the exi
gencies of its foreign postal service may re
quire.
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