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SATURDAY, MAY 23, 1871,

United States Cirenit Court.
. United States vs. W. J. Cruiksbank et al.
Conspiracy and murder. On trial.
superior Criminal Court.

Judge Atocha to-day pronounced the
following important decision:

State of Louisiana on the relation of C.
Rodriguez for habeas corpus—The relator in
his petition sets forth that he is “illegally
deprived of his liverty, and beld in contine-
went by the keeper of the Parish Prison by
virtue of a commitment wrongfully and
illegally issued by the Hon. A. H. McAr-
thur, judge of the Kirst Municipal Police
«Court, for a violation of the provisions of
act No. 9 of the General Assembly of the
State of Louisiana, passed at the session of
the year 1374, under which a tine of $25 has
been iwposed, or in default of payment,
that the relator be imprisoned in the Parish
Prison for the term ot five days: and he asks
to be released from custody on the follow-
ing greunds: I

First—That the act is unconatitutional.
Because: 1. The title does not express the
object of the law; 2. The right of trial by
jury is denied; 3. Judicial powers are con-
terred. in contravention of article ninety-

¢ four, of the constitution.

Second—That the act No. 9 is an attempt
by the Legislature to enforce by crimiual
process doubtful private rights, )

It is proper to consider the grounds of
this application as they are presented. The
title of this act is as follows: *An act rela-
tive to the unlicensed sule o1 lottery tickets
in the city of New Orleans, and conferring
on police courts the power to suppress the
same,” The title to an act ia unquestionably
intended and requited to give reasonable
notice of the object of the law; if that be
accomplished the constitutional provision
is complied with. To demand or expect
more wduld necessitate that the title shounld
contain a specific definition ol every provi-
sion of the act, which would be simply ab-
surd. *“The title of a law is not to be
strictly construed; if it state the object
according to the understanding of reason-

satisfies the constitution.”

able men, it .
Municipahity No. 3 va. Michoud, v A., (05;
City Natidnal Bank vs. Mahan, 21 A, 752;

23 A, 745 21 A, 691; 21 A, 83,

That the title of the act under review
reasonably expresses the ohject is so pal-
pably evident that 1t seems 1o we not to re-
quire discussion, It can net be even pre-
tended that there is ambiguity in the lan-
zuage used. Any person of ordinary gense
upon reading the title can not fail to under
stand that the act intendS to provide
against selling of lottery tickets without a
license, and for enforeing the prohibition
through the action of police courts, which
necessarily implies the imposing of some
penalty. That is all the act provides tor.
! conclude that the objection to the title is
without reason.

The next objection is, that the act denies
the right of trial by jury, gnaranteed by
the constitution. The article of the consti-
tution here invoked, is the same as found
in the constitution of the United Ntates,
and in the previous constitutions of this
State, almost in the same words. The
weaning and intent of this article have
been the subjeet of frequent interpretation
in this State. State vs. Gutiercz, 15 A,
190; - State vs. Noble, 20 A., 32. In Ver-
mont the constitutional provision is similar
to that of this State, with a light variation
in language. but all to the same purport;
and in that State it has been held, as in the
decisions in this State referred to, that the
provision is not intended to apply to small
ofiensea against the police regulations of
the State. The State vs. Collin, 27 Vermont,
18: in re Dougherty, 27 Vermont, 325, So
that is a well cousidered and settled prinei-
pie, that there may be cases in which a jury
¢rial may not be awarded, without violating
the article of the constitution on the sub-
A great deal of the outery about the
tity of the privilege of jury trial, arises
trom the fact that for the purpose of evad-
ing pevalties the most petty violations of
city ordinances and police regnlations are
wagmitied into otfenses. The constitution
‘¢ whatever to anything ex-
:h is properly an otfense, a
No. 9 does not create any of-
vy crime; it simply prohibits the
on of a certain trafiic within the
the city of New Orleans, without
ng with named conditions, intended
o protect the rights guaranteed by
Ntute o certain pariies.

Until urged in argument npon the return
to the writ, I had supposed that the right of
a State Lo zislature 1o enact police resula
tions was no longer an open question under
Supreme Courts of the
“this State, and 1 find

e

nee to the authorities, that wy
was - corvect, State  vs.

A. 56, Diamond vs. Cain.
Shaughterhouse cases, 16
Rarviroad Cowpany  vs.

In the latter case,

preme Court of the United States,
speaking of a police regulation, repeat and
adopt the language in the case of Gibbons
ve, Odgen, ¥ Wheaton 1, as follows: “It is
a police regulation, and as such forws ‘a
portion of the immense mass of legislation
which embraces everything within  the
territory of a State, not surrendered to the
general government, all which can be most
advantageously exercised by the States
themselves.” " There can be no guestion of
the right of a State to establish police re-
znlations for any partor for the whole of
the territory of the State,

As to whether the provisions of act No. 9
constitute a poiice regulation, 1 will now
consider in connection with the objection
that judicial powers are conferred in con-
travention to article nineiy-four of the con-
stitation of this State. 2

The first paragraph, which is Jthe only
portion of the article ander discussion at
this time, reads as follows: X

“No judicial powers, except a8 commit-
ting magistrates in criminal cases, shall be
conferred on any officers other than those

ace HUS,

A »

mentioned in this title, except such as myi

be necessary in citiesy

judicial powers of such officers shall not
extend further than the cognizance of cases
arising under the police regulations of towns
and cities in the State.”

Upon perusal of this article for the first
time, the 1mpreasion is created that the pro-
hibition taiies a wide range, and restriots
within very narrow limita the aunthority of
the Legisiature to couter judicial pewers
upon any oflicer existing or created other
than those named in title four of the con-
stitution; but, on carefu] consideration, the
meaning and object of the article are very
clear. This article means neither more nor
less than the Legislature shall oot have the
power to confer jurisdiction to try and de-
termine cases wherein persons are charged
with erime upon any otlicers except those
mentioned ia ritle four of the constitution;
but it expressly permits the conferring of
jurisdiction to try and determine violations
of police regulations. Experience has
taught me that the mistake generally made
in construing articls ninety four of the con-
stitution is simllar to that made in regard
to article six; those who fall into the error
confound oftenses and crimes with simple
violations of police reguiations; for if the
argument hold good that police magistrates
can not rummarily dispose ol cases arising
under police regulations, such as defined in
act No. 9, then the entertaining of jurisdie-
tion by thew under any police regulation
or city ordinance is in contravention of ar-
ticle ninety-four of the constitution.”

I think the distinction I make will be
considered logical by all who choose to re-
fleet upon the subject. Every violation of
law is not necessarily a crime,

My attention having been called to a de-
cision rendered by the learned judge of the
Sixth District Court in a case similar to the
one at bar, I have taken special pains to
examine that decision, and I freely admit
that I commenced its perusal with a pre-
disposition to concur with the viewa of the
learned judge, because I entertain great
respect for his opinions on questions of
law; but I regret to say that the very de-
cisions he has quoted leasd ma to a con-
clusion entirely ditferent from the one he
has arrived at. In the quotation from Mr.
Dillon on Manicipal Corporations, a dis-
tinction is made which seems to have es-
caped the learned judge. The language is
as follows:

“Under the general term ot ordinances
have sometimea been included all the regu-
lations by which a corporation is governed,
including special eharter or statute regu-
lations, as weall as by-laws.”

Here it will be perceived a distinction is
made, and very properiy, betwaen atatute
regulations aad by-laws. Again, quoting
from the same authority : .

“According to Lord Coke the word ‘by’
or ‘bye’ siznifies a habitation, and thence,
a by-law in England, or a by-law or ordi-
nance in thts country, may be detined
to be the law of the inhabitants of
the corporate place or district, made
by themselves or the authorized
body, in distinction frow the zeneral law of
the country or the statute law of the State.”
Thus it is evident that a statute regulation
and a by-law are not one and the same thing.
A Legislature does not enact by-laws; but
it can establish police regulations. Article
ninety-four of the constitution does not
designate who shall enact the police regula-
tions referred to in the article; it merely
restricts the judicial power to Lbe conferred
on ofticers created by the Legisiature, that
is, thetpower to adjudicate tinally, or to dis-
pose of summarily, to cases arising under
police regulations of cities and towns; but
1t does not prohibit the establishing of these
police regulations by the Legislature. In-
deed, in the case of Diamond vs. Cain (21
A, 319,) it has been expressly decided that
the whole subject of the city corporation
and police is, by the counstitution, left in the
power and discretion of the Lagislature.

An act of the Legislature should not be
declared uncorstitutional uniess this be ap-
parent beyond all reasouable doubt. 21 A.,
641, and authorities there cited. 1 entertain
no doubt that act No. 9 is constitutional, but
had I a doubt, under the decision just
quoted, I would resolve the doubt in favor
of the act.

The second grovnd urged on behalf of the
relator 1s that act No.Y is au attempt by
the Legislature to enforce by criwinal pro-
cess doubtful private rights. I can not
perceive the force of this assertion. The
Supreme Conrt of this State has in two
decisions (23 A., 743; 24 A., 83) sustained
the monopoly of the trafiic in lottery tick-
ots in favor of one company. In exchange
for the monopoly and privileges grgnted,
the State receives $40,000 yearly; the State
is bound to protect whatever rights or priv-
ileges it coufers, and to €ee that they be
not interfered with or abridged; and for
that purpose it may enact either general or
local laws. The ouly party in my opinion
having any right to cowplain that the act
affects the city of Néw Orleans ounly, is the
Lottery Company for whose protection it is
enacted. The provisions of aet No. Y are
restrictive upon the company, for even its
own lottery tickets can not be sold by
others than itself, except under a license
from the company. Under the act no one
is deprived of the rignt of selling lottery
tickete; it is merely requirad that those de-
siring to sell shall do 80 under such condi-
tions as to maintain the rights and privi-
leges of the company holding the moaopoly;
which would seem to be equitable.

If the graot to the company be valid (I
have shown it has been vecided so to be by
the highest authority) it is contrary to pub-
lic order and good faith to intringe it. A
measure to protect it is & measure to main-
tain the public order and prevent the minor
violations of law, and i3 therefore a bona
fide polies regulation.

Euntertaining the views I have announced
I can not grant the relief prayed for under
the writ, and must order the gelator to be
tuken into custody by the sheriff and held
under the commitment issuad by the judge

of the First Municipal Police Court.

Fourth District Court.

Judge Lyuch rendered the following de-
cision :

Peter Jeseph va. David Bidwell.—Ia this
case the pluintiff, Peter Joseph, alleges
that David Bidwell is indebted to hum @
the sum of £3000 for damage which the
said Bidwell has caused him, in this:
That the said David Bidwell is the pro-
prietor of the Academy of Music, in the
city of New Orleans, a place of business,
where, for payment, the public witneas
and enjoy plays of different kinds peculiar
1o theatres ol amusement and pleasure;
that said Academy of Music i8 a public
place, from which the State of Loulsiana
and the city of New Orleans require each
a license to parsue said business of enter-
taining the public with plays for pay; that
said license i1s a contract between the
State and city each, and said Bidwell, to
conduct his said business in accordance
with the laws of the State of Louisiana,
and especially to make vo discrimipation
in the accommodation of any person be-
cause of race, color or previous coudition
of servitude, under penalty of forfeiture
of license and closimg ot husiness; that on
Saturday, the seventh day of Marcl, 1871,
in the evening, plamtith, in compaony with
a friend, went to said Academy of Music
for the purpose of wituessing and enjoy-
joying the play of that evening: that tick-
ets were purchased for admssion, and
paid tor at tha ticket otlice, and delivered
to petitioner and his friend: that they then
advanced to eater said pluce of amusement,
when plaintit was refused admittance in
the presence of many persons, by David
Owens, the doorkesper of sa:d Academy of
Music at said time, and who was then and
now is the employe and agent of said David
Bidwell at said Academy of Music in the
adwission of parsons thereto; that said
Owens pot only refused petitioner admis-
sion, but assaulted him in the presence of
many persous, aud pushed him out of the
entrance to the building; that in violation
of law, and the stipulations of his license to
carry on said business, the suid Bidwell re-
fused petitioner admittance because of his
color, and nofhing else: that he has, in
truth, been refased admittance in violation
of law and his contract, because petitioner
has African blood in hiw; that this refusal
was done and so intended to degrade peti-
tioner as a man among his fellow-citizens,
and by assaultiog hun, and driving him
from said place of amusement in the pre-
sence of many persons who were there—
wore completely to treat with contempt
the laws of Louisiana, the rights of peti-
tioner, and for his mortification and injury
in this refusal to allow the enjoyment of
his righte; that under the laws of the United
States and of the State of Louisiana, he is
entitled to all the civil smd political
righte of any other citizen, which in-

e right of ente: said place of
olude th rl= _ m&‘ P b
right to refuse him admission. He prays
thet:said Bidwell be-cited, and a tridl o‘
ju deted; that judg be render:
in his favor, and against Bidwell, for the
sum of $5000 and costs of suit.

The answer of the defendant is a general
denial of all the facts and allegations con-
tained in plaintifi's petition. The case was
tried before a jury. .

At the trial plaintif eftered evidence to
prove what had occurred between him and
Owens, the doorkeeper of the Academ 17 of
Music on the evening of the seveuth of
March, and especially that the said O wens
cowmmitted an assault and battery on him.
Defendant’s counsel objected to the evi-
dence, as the petition contained no allega-
tion that Bidwell eould have preveated the
acts of Owens but did not do so, The court
suatained the objection 80 far as to allow no
avidence of the alieged assauit and battery,
but overruled the objection to the evi-
dence showing the refusal of admission to
plaintitt. The jury failed to find a verdict.
and after its discharge detendant’s counse!
moved to continue the case for the purpose
of impaneling another jury to try the
sawe, claiming, in support of their motion,
that the second section of the act No. 23 ot
the acts of IS7I, requiring the court im-
mediately to decide the cage without fur-
ther testimony, argument or delay, isin
conflict with the seventh amendment ot

the constitution of the United States,
and with articles 6, 10, 110 and 114 of the
constitution of the State of Louisiana. The
motion in behalf of the defendant, after ar-
gument, was overraled, and the section
two of the said act was drcided to be con-
stitutional. The case immediately there-
after, on motion of plaintift's counsel, was
submitted for determination to the court.

The evidence shows that the plaintiff is a
native of this city, and has resided here all
his lifetime; that he is a cap‘ain in the Me-
tropolitan Police, and the' owner of consid-
erable real estate: that on Saturdsy even-
ing, March 7,-1871 accompanied by one
James Rierdon, a white manp, he went to
the door of the Academy of Musie, walked
up to the box office, when Rierdon bought
two parquette tickets. and paid #1 for each
ticker. With the tickets Rierdon received
two slips of paper, each of whigh desig-
pated the nuwbered seat in the pArquette
to which the holder was assigned. Rier-
don handad to piaimtitf one ot the tickets
and one of the slips. On arriving at the
entrance to the narquette, the doorkeeper,
David Owens, aliowed Rierdon to enter,
but when plaintit presented his ticket,
Owens refused him adwission; that plain-
tiff asked Owens repeatedly the cause of
his exclusion, but could receive no other
answer than *'Look at your ticket, and you
wili see why.” Plaintiff demanded repeat-
edly to be admitted, but was as often re-
fused, and finaily departed with Rierdon.
Neither Owens nor any other person con-
nected with the eatablishment ottered to re-
turn the price of the ticket to its holder.

It is also shown that the piaintiff is re-
puted to be a man of color,of good character
and sober babits, and that on jhe occasion
in question his demeanor was orderly and
peaceable: that the Academy of Music is a
place of public resort, licensed by the
State and city.

The ticket held by plaintiff contains the
following printed inscription: s

* Spalding & Bidwell's Academy of
Music. Admission ticket. Contract be-
tween the managers of the Academy of
Music and the holder of this ticket: It ia
agreed, and this ticket is sold with the un-
derstanding, that the management shall
have the right to refuse admission to the
holder upon returning the regular price of
the ticket.”

The defendant testifies that on the even-
ing referred to he was contined to his rovm
by sickness, and had heen sick for several
days previously; that he had no knowl-
edgze whatever of the matter which gave
rise to this action until the tollowicg Tues-
day, March 10, when he read the anuounce-
ment of the casein the evening papers;
that if- he had been there himself at the
tiwme of the ditdicu!ty hé would Lave made
up his mind to couform to the law; that it
the law requires the plaintid to be admit-
ted, he wiil admit him: that he has pever
refused a colyred man adwission in his
lite, but on the contrary, Le has ad-
mitted them repeatedly.

On the cross-examination of the defen-
daunt he says the ticket held vy the plain-

tit entitied the holder to a seat
in a private box, in what is known
ag the * Fawily circle,” for one dellar

admission; that the family circle and other
portions ot the theatre are assizned to coi-
ored people; that a committee of colored
people waited on him to get him to parti-
tion off a place for their use, and that they
selected t{mt place; that he fixed it nicely,
carpeted it, ete.; that they stated to him
that they wanted to be by theiuselves; that
that portion of the building is what is
known as the family cirela; it is the circle
immediately above the *‘dress circle;” that

fifty cents, excepting the b« xes tuat have
been appropriated tor colored people, the
said boxes being one dollar each: that the
ticket held by plantiff was sold that pigit
for that purpose, and is a parquette ticket;
that the ticket held by plaintitf was not in-
tended to be a family circle ticket: that
this ticket carries parties to that place:
that he admita eolored persona into any
portion of the theatra it they desire to go
there; that he has taken out a license under
the requirements of the law. He states
that Owens was then and still is in his em-
ploywent, and is a courteous, gentlemanly
maz, who has been in defendant’s employ-
ment for many years; that he has never in-
structed Owens to eject any class of people
from his theatre, and he does not do it
unless he has sowe good reason.

From the importance of this case, affect-
ing as it does not alone the two citizens who
are plaintiff and defendant, but also the in-
terest of all the colored citizens of the State
of Louisiaua, and testing their right to tre-
quent all places of public resort in common
with and on the same terms as white

ople, it is expedient that I should
ere quote the constitutional provisions and
{ statutory enactments under and by which
the atatus of the colored man haa been
changed from his former abject and de-
graded condition of political and legal dis-
ability to complete and unqualified citizen-
ship, because it is by these constitutional
previsions, and the enactments thereunder,
that this and similar cases are to be deter-
mined.

1. The declaration of independence and
the first article of the counstitution of Lou-
isiana proclaim that all men .are created
equal; that they are endowed by their
Creator with certain inalienable rights;
that among these are life, liberty and the
pursuit of happiness; to secure these rights
governments are instituted amongz men, de-
riving their powers from the consent of the
governed.

2. The fourteenth amendient to the
constitution of the United States says:
That all persons born or naturalized in the
United States and subject to the jurisdic-
tion thereof, are citizens of the United
States and of the State wherein they reside;
0o State shall make or enforce a law which
shall abridge the privileges or immunities
of citizens of the Uuited States: nor shall
any State deprive any person of life,
liberty or property without due process of
law, nor dery to any person within its
jurisdiction the equal protection of its laws.

3. The ﬁl‘:ren:%x amendment provides
that the right of citizens of the United
Ssates to vote shall not be denied or
abridged by the United States. or by any
State, on account ot race, color or previous
condition of servitude,

1. The second article of the constitution
of Louisiana declares that all persons, with-
out regard to race, color or previous con-
dition, born or naturalized in the United
States, and subject to the jurisdiction
thereof, and residents of this State for one
year, are citizens of this State. The citi-
zens of this State owe allegiance to the
United Statea, and this allegiance is para.
mount to that which they gwe to the State.
They shall enjoy the same civil, political
and public rights and privileges, and be
subject to the same penalties.

5. The tenth article of our constitution
provides that all courts shall be open, and
every pereon, for injury done him in his
lands, goods, person or reputation shall
bave adequate remedy by due process of
law, and justice administered without de-
nial or unreasonable delay.

lli. Arg::le t‘hlilmeu of th%:ﬁnntimﬁon de-
clares that all persons s enjoy equal
rx{hu and privileges upon any con ve;:noe
of a public character, and all places of
business, or public resort, or for which a

the price of admission to the fauily circleis’

liconse il m'md by either State, ish
or shall be Lt

aul
places of a u}mblic omr. mddnbsll be
to the aceom ion and patron-
of all p without disti A or
discrimination on aceount of race or color.

7. Article 100 of the constitution pro-
vides that the members of the General
Assembiy, and ajl other officers, before
they enter upon the duties of their offic
shall take the tollowing eath : .

*Ido solemnly swear that I accept the
civil and politicai equality of ail men, and
agree not to attept to deprive any person
or persong, on account of race. color or pre-
vious condition, of any political of eivil
right, privilege or, immurity enjoyed by
any other class of nfeu: that I will support
the constitution of the United States and
the eonptitution and laws of the State of
Louisiaua,” ete.

8. The civil rights bill passed hy Congress
on the ninth of April. 1865, expressly pro-
vides that the colored people shall have
the same equal rights with the white
people, and shall enjoy the tull equal bene-
fits of all laws and proceedings for tha
security of person and property as enjoyed
by white citizens, and shal! be subject to
the like penalties, and none other, any
law, statute or ordinance, regulations or
customs to the contrary notwithstanding.
Civil rights bill, article 1.

-9. On the twenty-third of Febrnary. 1869,
the Legislature passed the act No. 37, en-
titled *“An act to enforce the thirteenth ar-
ticle of the constitution of this State, and to
regulate the licenses meutioned in the said
thirteenth article”” It is necessary to
transeribe, as vearing on this case, the third
section of said act which provides: *That
all liceuses hereafter grauted by this State,
and by all parishes and municipal cities
therein, to persons engaged in business, or
keeping places of public resort, shall eon-
tain tue express condition that the place of
business or public resort shall be opened to
the accommodation and patronage of all
persons, without distinetion or discrimiina-
tion on account ot race -or eolor, and any
person wio shall violate the condition of
such license shall, on conviction thereof, be
punished by forteiture ot his license. and.
moreover, shall be liabie at the suit of the
person aggrieved, to such damages as he
shall sustain therebr, before avy court of
competent jarisdiction.”

10. The section three of act No. 63 of
1570 provides that the thirteeath article of
the constitution shall be priated on the
face of all State licenses!issued to tax
collectors.

11. The acc No. 23 of 1371, entitled “an
act to regoiate the mode of trying cases
arising under the provisions of articie
thirteen of the constitution of Louisiana,
or under any acts of the Legislature to
enforce the said article thirteen ot the said
constitution, and to regulate the licenses
therein mentioned,” provides that all cases
brought for the purpose of vindicating,
asserting or maintaining the rights, privi-
leges and immunities guaranteed to all
persous under the provisions ot the thir-
teenth article of the constitution of Loui-
siana, or under the provisions of any
act of the Legislature to enforce the
said thirteenth article, and to regulate
the licenses therein mentioned, or for
the purpose of recovering damages for the
giolation of said rights and immuni-
tiea, shall be tried by the court or by a
jury. If the jury does not agree, or fails
to render a verdict, either for the plaintiits
or defendants, the jury shall be discharged
and the case shall be immediately subuit-
ted to the judge upon the})leadmgs and
evidence already on tile, as if the case had
been originally tried, without any further
proceedings, arguments. continuation or
deiay; each party baving the right to ap-
peal to the Supreme Court in all cases
where an appeal i3 allowed by law.

From the importance of this case, affect-
ing as it does not alone the interests of a
citizen, but of all our colored fellow-¢itizens
in the State of Luuisiana, and testing their
right to frequent all places of publle resort
in common with “white people without
violence, outrage or insult, I have quoted
caretully ail the laws which secure the
rights, the franchises and the privileges of
the colored people of this State. and place
them on a footing of perfect equality with
any other class of citizens of the United
States.

Bv the laws of the State and of the city
of New Orleans, the defendant could keep
no theatre or other place of public resort
without obtaining a license from the State
and city, and agreeing to obey the condi-
tions imposed by the law-maker, to wit:
First—To open the establishment freely for
the accommodation and patronage of any
person. without distinction of rave, color
or previous condition. Second—To subjeet
himself to an action in damag-s by the
party injured by a refusal to comply with
tie terms on which he received his license.
The detendant was free to accept or reject
those terms, but after applying for and ac-
cepting the license he became bound.
Plainti ¥, under article thirteen of the con-
stitution of Louisiana, had the right to en-
ter the theatre on the evening in question,
aud if he did net renounce or forego that
rignt by a special contract with the pro-
prietor or his representative, the retnsal to
admit him, which is proven beyond contra-
diction, was a deprivation of a constiru-
tional right, for which, under act No. 33,
session acts of 1869, the defemdant would
be liable to him in damages. Here it be-
comes necessary to inquire what etfect is
to be ziven to the. manual acceptance of
the ticket by the plaintiff. Did its manual
acceptance create a contract between the
parties by which the defendant had the
right to refuge admission to the holder
upon returning the regular rice
of the ticket? The inscription on the ticket
was only a proposition emanating from the
defendant; to make it & contract its accept-
ance by the plaintift and his consent to it
must e shown. Such acceptance and con-
sent may be shown either expressly, or by
implication. There was no evidence what-
ever expreasly—by words either written or
spoken—to show the acceptance of the afore-
said proposition by plaintitf, or his assent
thereto. Neither was there an implied ac-
ceptance or consent manifested by the ac-
tions of the plainti¥ at the time; he was
neither silent nor inactive, but outspoken
and persistent in the rejection of defend-
ant’s proposition, and the assertion ot his
right to enter the Academy of Music. The
ticket does mnot establish a contract as
claimed by defendant to have taken place
between him and plaintiff. On the face of
the ticket in large capitals are the words
“Admission Ticket.” It was an admission
ticket as its name implies. It conld not be
at the same time evidence of the right of ad-
wission and also evidence of the right to
prevent admission as claimed for it by de-
tendant. But the proposition printed on the
ticket, while not evidence of a contract be-
tween a holder and the proprietor of the
Academy of Music, is ovidence of the
monstruous assmmption of the latter to
exercise the power “to refuse admission to
the holder, upon returning the regular price
of the ticket.” Iu ether words. it is an as-
sumption of the defendant that he could
override the law and the rights of certain
members of the community by resorting to
the stratagem of printing the aforesaid
pmﬁwsilion on his tickets of admission.

The plaintitt did net rerounce or forego
his right to enter the Academy of Music on
the evening of the seventh ot March, 1874,
nor did he consent to make that right de-
pend on the sufferance or option of the de-
tendant or any of his agents or employes.
It makes no difference whether it was
Owens or defendant himself that prevented
plaintif from going into the theatre. The
act ot Owens, wlkile acting within the
scope of his functions as doorkeeper or
ticket taker, was in law the act of defend-
ant himself. Nor does his want of knowl-
edge of the matter at the time divest him
of responsibility for the act of his agent.
The defendant says that if he had been
there himself at the time he would have
made up his mind to conform to the law; if
the law requires the plaintiff to be ad-
mitted, be will admit him. He fails to tell
in what manner he would have conformed
to the law, whether by admxttini_plumtm
to the family circle, or to seat No. 679 in
the parquette, which was sold to hiwm for
that evening.

Defendant says he has never refused a
colored man in Lis life, but on the contrary
he has admitted them repeatedly. He does
not, however, say that he has ever ad-
witted colored people on the same terms as
white people, and to the parquette or dress

circle. He assigns the former to the family

circle, an inferior location in the theacre,
and the price of admission to which is but
one-half that charged for admission to the
portions set apart for white people. De-
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a committee of colored
fendant lt&t‘ilbﬂllt "hgo'llh‘:hh ”.
jon off a place for their use, that they se:
;;z:ed lhepnmily circle, apd he fixed it off
nicely, carpeted 'it, ete. TheyLautoc'l to
him that they 1tobe byt ves.
It does not appear that Peter Joseph was
one of that cowmittee, or that he had any
desire to gb into the family cirele. If the
committee of colored persvns had had '.ci
cess to the parduette amd dress ercle;
can not think they,K would ever have asked
defendant to partition off a place tor the}.r

; : o. Sh
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there were white persons, while she held a
t?qpkeb not distinguishable from the ticket
of & white person. He was excluded from
the parquette of a theater open to white
persons, while holding a ticket in every
reapect like' the ticket of a white person.
She refused a. seathin a car as nffe, elﬂ:
and comfortable as that set apart for whi
s, and in faot & car used by-white

and colored persons alternately. He was
not permitted to enter a theater unlfss.hs
tion

in the declarations of the psalmist,when
e 7 ‘-mﬂlﬂ!g:.muhnm,
angels and is crowned with glory and
bonor. Raised up from the humiliations
and degradations of two hundred years of
oppreesion, the children of the sun, what-
ever may have been the wrongs and out-
rages imposed upon them or the proscrip.
tions and ostraciams endured, now stand
forth, all over this broad domain,as g

lo redeemed by the grace of God. and
whose citizenship is sanctitied by the jus.
tice of the nation. When the constitutional

d t, forever ulml'mhini; slavery,

a

use in the family circle. Bat that ¢o
tee only spoke for themseives. -Ilt ﬂi‘leyt
were satistied with the fawily circle, tha
was no reason why a colored man who was
not satistied with it should be prevented
from going to the parquette. It was truth-
fully said by the defendant, therefore, that
Owens “‘does not eject any class, unless he
has got some good reason.” The reason of
Owens was smply to keep a colored man
trom the parquette, as the ruales allowed
none of that class to enter that part of the
Academy of Music. ——

Here it becomes necessary to inquire
whether the defendant complies with the
requirements of the law by mereiy allowing
colored people access to the family cirele
and the private boxes therein, and there
isolate them from white people, and whether
such isolation is not a discrimination on ac-
count of race and color, which is probibited
by the thirteenth article of the constitution
and the act passed for the en‘orcement of
the same.

One Catharine Brown a colored woman,
on the eighth of February, 1363, anterior to
the fourteenth and fifteenth amandments to
the constitutton of the United States,
bougit a ticket to come from Alexaundria to
Washington. The ticket was issued in the
name ot the Washington, Georgetown and
Alexandria Railroad Cempany. as were
all the tickets at each end of the
route. No tickets were distinguished
as for white persons or colored per-
sons, nor for any particular sort or
cluss of cars. Ali were exactly alike.
Wken the woman went to take he: place in
the cars there were standing there two cars
alike cowfortable; the one, however, set
apart for colored persons, and the other
*tor white ladies and gentleman accom-
panying thew,” the reguiation having been
that in going down from Washington to
Alexandria the first ear should be oceupied
by the former and the other car by the
latter, and that in coming back the use
should be simply reversed. When the wo-
man was ahout to get into one of the cars a
servant of the persons managing the road,
stationad near the cars to direct passen-
gers, told the woman not to get into the
car which ehe was about to, enter, but to
get into the one before 17; that he had been
instructed by peraons in charge of the road
not to permit colored persons to ride in the
car into which she was getting, but to have
them go in the other car. [he woman,
however, persisted in going into the car
appropriated for white ladies, and the:man
put her out with force and, as she alleged,
some insult. She then gpt into the car into
which she had been directed to get—the
one assigned to colored paople, was carried
safely into Washington and got out there.
Hereupon she aued the Washington, Alex-
andria and Georgetown Railroad Company
in the Supreme Court of the Distriet of
Columbia. On the trial evidence was in-
troduced by the defendant to show that the
ejection had not been with insult or unne-
cessary force; that the regulation of separa-
ting white from coloreqf persons was one
which was in force on the principal railroads
in the country; that unless the said regula-
tion had been adopted on this road, travel
upon it wouid have been seriously injured
and that without such a regulation the re.
ceipts of the road would have decreased.

The counsel for the company requested
the court to instruct th® jury thatif by a
standing regulation certain cars were ap-
propriated and designated for the use of
white persons, and certain others for the
use of colured, and all the ears were equally
safe, clean and comfortable, and if this sort
of reguiation was one in force on the prin-
cipal railroads of the country, and one
which, unless it had been adopted on this
road the travel on it would have been se-
riously injured and the receipts of the road
decreasea, and if the regulation itself in-
creased the expenses of the road consider-
ably—then, in case no insult or.greater force
than was necessary had been used, and the
plaintift, after taking a seat in a car appro-
priated for colored persons, was carried
safe into Washington, and got out there,
the plaintitt could not recover. The court
refused to give the instruction, and a ver-
dict havinz been given in $1500 for the
plaintiff and judgment entered on it, the
company brought the case to the Supreme
Court of the United States, assigning among
other causes of error the refusal to give the
said charge requested.

Mr. Justice Davis in delivering the opin-
ion of the court says:

“The third and Iyut assignment of error
asserts the right of the company to make
the rezulation separating the colored from
the wmteJmssengers.

*If the defendant in error had a right to
retain the seat she had first taken, it is con-
ceded the verdiet of the jury should not
have been disturbed.

“It appears that the Washington and
Alexandria Railroad Company in 1863 was
desirous of extending its road from the
south side of the Potomac near to the
Baltimore and Ohio depot in Washington,
and Congressional aid was asked to enable
it to do so. The authority to make the
extension was granted, and the streets
designated across which the roads should
pass. This grant was accompanied with
several provisions. Among the number
was one that no person shail be excluded
tron: the cars on account of color.

“The plaintiff in error contends that it

ted to pt inferior ac
in a place set apirt for a particular c.lm of
the population, in detiance of law. She got
into the car assigned to colored people, and
was conveyed sately to the end of her
journey. He was obliged to abandon his
efforts to reach his oblective point—chair
No. 6:9 in the parquette of the Academy of
Music. She reeeived a consideration and
benefit for her ticket ; he received nothing
tor his. Itis tbe discrimination in the use
of the Academy of Music on account
ot coler, which is the subject of dis-
cussicn in this cause: and not the
allegat on that tlhle plaintift could not enter

at theatre at all. .
lh’l‘he court is satisfied from the etidence
that the defendant discriminated against
the plaintiff on the evening of the seventh
of March, 1874, on account of cqlor and race,
and violated the law. ‘That said defendant
then and there infringed on the right of the
plaintiff to enter the parquette aforesaid,
and is liable to the latter for damages.

In an action of this kind proof of special
damage is not necessary to recover. The
nctuuf pecuniary damage can rarely be
proved, and is never the sole rule of assess-
ment. The court has no fixed rule of assess-
ing damages, but must take 1nto cona_ldpm-
tion the disgraceful nature of the injury
done to the plaintiff, and its eftect on his
standing in society, in exposing him to pub-
lic contempt or ridicule, and cgusing him
mental suftering. The trouble and expense
incurred by him in seeking relief must also
be considered. In the case of Mrs. Josephine
Decuir va. Jokn G. Benson, the ghmuﬁ. a
respectable colored lady, brought her ac-
tion against the owner of the steambeat
Governor Allen for refusing her the same
accommodation as that accerded to white
cabin paseengers, while traveiing on that
boat trom New Orleans to the parish of
Pointe Coupee. The suit was instituted in
the Fifth District Court of this parish, and
tried betore Judge Cullom, who gave a judg-
ment in favor of plaintiff as damages, in the
suw of one thousand dollars. An appeal
was taken to the Supreme Court. where the
judgment was affirmed. That case presented
whe same question as that which is to be de-
termined in the present action.

When the constitutional provisions, the
laws. and the judicial decisions herein re-
ferred to are considered, and the circum-
stances of this case carefully examined, it
is impossible to discover anything in the
management of the Academy of Music
which precludes the plantiff from recover-
ing damages. This court bas before it as
plantiff a citizen vindicating his manhood
and citizenship, and appealing to the laws
of the land for the redress of a premeditat-
ed injury done him by the defendant
through one of his agents. It is the duty
of the court to grant that redresa.

It is therefore ordered that there be judg-
ment in favor of the plantiff, Peter Joseph,
and againat the defendant, David Bidwell,
in the sum of ¥$1000, as damages, and also
the costs of suit.

John J. Clermont vs. John O'Neil.

Charles Lewis vs. Hugh McCloskey.

George Washington va. same.

Actions ander civil rights bill. Suits for
$500 each. Judgment for §200 each.

EQUALITY BEFORE THE LAW.

The following argument was made by
General T. Morris Chester before the
Fourth District Court last Wednesday, in
the somewhat noted civil rights case of
Lewis va. MoCloskey:

May it please the court and gentlemen of
the jury, a case of much simplicity, iree
from the intricacies and technicalties of
law, involving the dignity of manhood and
the rights of citizenship, Is presented for
your consideration and appeals to you for
judgment and justice. Charles Lewis, a
resident of New Orleans, an elector ot Lou-
isiana and a citizen of the United States,
and a man in the image and likeness of his
Creator, in the exercise of his natural rights
as a human being and his eonstitutional
privileges as an American citizen, entered
the place of public resort kept by HMugh
McCloskey, situated at No. 76 St. Charles
street, and respectfully asked for a glass of
soda water. The privilege of vending soda
in the city of New Orleans is acquired by
hicense and upon that license the law is
printed thatthe vendor who retails under
its authority shall make no distinction on ac-
count of race or co{(or. The plaintiff, after be-
ing served with cakes, was refused the privi-
lege of purchasing a glass of soda water,
for which he was able and willing to pay
the price usually required. He deported
himself in a respectable and respectful
manner, and was neither impertinent in
his demand nor objectionable in his dress
or person. Walking along one of the prin-
cipal thoroughfares ot the city, bieath-
ing the same air and affected by the
same influences as other men. he,
with some friends entered McCloskey's es-
tablishment to quench ‘his thirst. lnstead
of complying with his request, as the de-
fendant or lis employes were obliged to do,
the plaintiff was refused with indignity and
reproach, in which his manhood was insalt-
ed and his citizenship was outraged. By
this unlawful act, this personal degrada-
tion, amid numerous spectators, along one
?f tjle prlllnmp.al streets in the city. the de-
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has literally obeyed the direction, b
1t has never excluded this class of persons
from the cars, but on the contrary has al-
ways provided accommodation for them.
*This is an ingenious attempt to evade a
compliance with the obvious meaning of
the requirement. It i3 true the words taken
literally might bear the interpretation put
upon them by the plaintiff in error, but
evidently Congress did not use them in
any such limited sense. There was no oc-
casion, in legislating for a railroad corpora-
tion, to annex a condition to a grant of
power that the company should allow
colored persons toride in its cara. This
right had never been refused. nor
could there have been in the mind
of any one an apprehension that such a
state of things would ever occur, for self
interest would clearly induce the carrier,
South as well as North, to transport. if paid
for it, all persons, whether white or black,
who should desire transportation. It was
the discrimination in the use of the cars on
account of color where slavery obtained,
which was the subject ot discussion at the
time, and not the fact that the colored race
could not ride in the cars at all. Congress,
in the belief that this discrimination was
unjust, acted. It told the company in sub-
stancs that it could extend its road within
the District, as desired, but that this dis-
crimination must cease, and the colored and
white race, in the use of the cars, be placed
on an equality. This condition it had the
right to impose, aud in the temper of Con-
gress at the time it is manifest the grant
could not have been made without. It was
the privilege of the compauy to reject it,
but to do this it must reject the whole legis-
lation with which it was connected. It can
not accept a part and repudiate the rest.
Having, therefore, constructed the road as
it was authorized to do, and in this way
greatly added to the value of its property,
it will be Leld to a faithful compliance with
all the terms accompanying the grant by
which it was enabled to secure this pecu-
niary advantage. The judgment below
must ‘};g atlirmed.” 17 Wallace's Reports,
pa z_e DN
The case above cited is analogous to the
present case, and the doctrine of the de-
cision therein rendered governs the rights
of the parties to this suit. =
Catharine Brown, like Peter Joseph, was
a person of color, she was a passenger over
the W ashington and Alexandria railroad.
An act of Congress (12 Stat. at Large, 803)
provided that no person shall be excluded
trom the cars on account of color. He
sought admission to a theater licensed on
the express cond ition that it shall be open
to the accommodation and patronage of ail
persone without discrimination on acco unt
of race or color. (Actsof 1369, No. 38.)
Her right was secured by an act of Con-
gress before the passage of the fourteenth
and fifteenth amendments to the federal
constitution. His rights are seeured b
those amendments, by the thirteentn artic

of the constitution of Louisiana, and the

L and a holier

f ged the plaintiff in feel-
ings, reputation and civil standing to the
sum of $500.

This is one of those important cases, in-
volving more than the claims of the plain-
tiff, in whose decision 365,000 human bein,
are deeply interested, who are anxiously
angunﬁ the realization of that justice
which they have a right to expect under the
constitution and laws of this commonwealth.
Government in the exercise of its powers
and functions is subversive of personal in-
dependance and public prosperity when ad-
ministered in the interest of a class. It is
mischievous. in its tendencies and destruc-
tive of the best interests of society when it
refuses to extend the justapplication of its
laws alike t) all of its citizens. It is fatal
to liberty when the color of a man’s skin,
deepened by the sun of heaven iu its fructi-
fying intluence in the land of his fathers,
oatracises him in violation of organic law.
trom all public places, and outlaws him in
public estimation. It was base enough
to refuse to accommodate the plaintitt
and to drive him from the establishment
with indignity and contempt; but the
unblushing audacity of the defendant,
in resisting this action, would seem to
imply that in his mind this court is cor-
rupt in its administration of public jus-
tice, as he is odious in the conduet
of his business. With the declaration
of American independence, which declares
that all men are created free and equal,
and endowed with certain inalienable
rights, among which are life, liberty and
the pursuit of happiness ; with the consti-
tution of the United States, which recog-
nizes the mankood and ecitizenship of na-
tives and naturalized persons; with the or-
ganic law of Louisiana, which abrogates
and annuls all distinctions founded upon
color in public places and upon pubiic con-
veyances for which a license is necessary;
with the statutes of the nation and the
Stnte._ conferring equal civil rights upon all
men, irrespective ot race or color, and with
the gospel of peace which enjoins mankind
to do unto others as they would that others
should do unto them, this defendant has
the extraordinary effrontery to come into
this court, after having violated the laws
of God and man upon no better plea than
the customs engendered by an infamous
system, which, with all of its proscriptions
and ostracisms, was overthrown when the
nation reconstructed her foundations and
entered upon the march of universal liberty
and progressive civilization.

When government emancipated the ne-
groes from an unjust and enforced servi
tude, the act restored their humanity and
sanctified thglrim-nihood, a higher rank

. designation than citizenship.
It exalted him to that sublime standard il:l
:hiqh the Creator glorified him, when Re
ashioned him after his own imagé, breathed
into him the breath of life, and he became
a living sonl. Man is the creation of God—
citizens are comstituted by men. The con-

secrated attributes of humanity are mani-

became the organic law of the land, it set
aside every rule, reversed the practice,
superseded the usage, canceled the ordin.
ances, and nullitied every decree, custom,
law or other authority, whether assumed or
vested, associated with or growing out of
the syatem of negro servitude Every im.
partial mind capable of legal interpretation
frankly admits the justice of my construe
tion; but in order to place the status of the
freedmen, and those identified with them
by compléxion, bayond all the courts of

.‘—

prejudice or suphistical arguments, they
were solemnly legislated into citizenship,
and the right of suffrage was conferred by
conatitutional authority. )

When the Czar of Russia thrilled human.
ity Ly his emancipation ot 23,000,000 of
white serfs, who sustained the same rela.

tionship to ghe landed proprietors as did
the slaves of the South to the plantations
it did not reguire any other decree o
legislation to establish their wanhood or u
make their eitizenship respected: but a por
tion of the people, in attempting to per
petuate the supremacy of color, obstruct
every law founded upon impartial justice
and resists every encroachment upon th
shattered system of American oppression
The censtitation of the nation and Stan
declare that all men shall enjoy civil right
in public places, and the statutes, enacte;
in pursuance thereof, have confirmed th
equality of manhood; but there are somy
mischievous and ungodly persons who pre
sume to array themselves azainst the laws
and in defiance of their penaltics insult anc
outrage their fellow-citizens because G
in his wisdom has darkened their brows.
The negro, however humbie in lLife, pay
ing for what he eats and wears, maintaining
himself by his industry is a material power
who contributes to the suppurt of the State

and the development of its resources. He
is taxed, in cofamon, in one form or the
other, to obtain the public revenues, and
is shouldered with every barden which®ia
borne by any other citizen, under similar
circumstances. If he violates the law
neither his condition nor his color wouid
excuse his folly nor. mitigate his criwe.

His property is subject to the sawme assess-
ments, his liberty to the same restraints, |
and his person to the same provisions as

other men. He has the same hopes, aspira-

tions, ambition or derangement of mind as

other human beings, under similar circum-
stances, and when wronged or outraged,
the same animosities pervade his heart, and
the same abhorrence controls his soul
Whatever may be the speculations concern
ing his origin, his development is regulatei
by the same material agencies, his existenc
is governed by the same uatural laws, ani
his death is compassed by the same irre
sistible means as other mortals. God in hy
goodnesd and impartiality makes ma:
equal before the law of nature, and unde
its universal operation and application, hs
enjoys those bf’eeoeings or incurs those pena:
ties in proportion a3 he observes the cond:
tions of life and health. When tls
windows ef Heaven recently opened ove
the valley of the Mississippi, and the rain
decended in fearful showers, swelling th
rivers, rupturing the levees, overtiowin;
the banks, and inundating thejcountry, des
troying property and destituting the peo

ple, this devastating ecalawmity, whici
involved the eympathy of the nation
made no distinction on account o
race or color. The same sun @t

its beneficent influences around creation
imparts its blessings equally upon al
colors. The clouds which hang dow:
darkly over the whites, also lower thei
displeasure upon the blacks. The shads
of night, whether coming up from hades
or rolling down from heaven, envelope al
alike in their obscurity. The zephyrs iw
pregnated with the fragraunce of towert

the winds, rushing with impetuosity; th
seas, transported with passion; the light
ning, in its forked flashes, or the vividues
of its electric glow, bursting out from under
the clouds, and all other material element:
of the universe, apply equally and impar
tially to all men, irrespective of color. B:’
the laws of nature, the children of the su
are the same in life, identical in deatn
the bodies in the graves are subject to the
same decomposing influences and destroved
by the samec insects; while their souls wil
appear before the sume God for judgment,
who is no respector of persons.

Such considerations, if duly weigled,
would assist you to a prompt and iwmpar
tial diecharge of duty in this case, and tie
result would go far toward impressing all
well disposed persons that the rights of all
men are alike sacred, and must be respect-
ed. Any one undera government, who vio
lates the law and infringes upon the civi
rights of another, whatever may be hs
condition or color, i a public enemy, and
deserves, in the true interests of society,s
swift and just retribution. Thé admini
tration of public justice, which respects m
prejudices nor deters to any color; seeing
no man, but hearing the complaints and r¢
dressing the grievances of all; quickene
by impartiality and inspired by the golde
rule, would speedily conduce to the peact
contentment and prosperity of this nov
distracted State.

When a man is wronged through the i
fluences which may be brought against hit
color, he not only becomes exasperated, bt
all who are identified with him are embi
tered against the class which contributed
directly or indirectly to his injustice. Whes
an individual opens a business inviting e
public to patronize him, he can n&
without manifest injustice and disregarn
of every principle of religion and er
lightened civilization accommodate ozt |
complexion and refuse to serve another.’
All places of public resort for which i
license is required are under public prote: |
tion, and the humblest man in the State
black or white, whether he possesses prop
erty or not, contributes in one torm or tue
other to that protection which is guarazr
teed, and which, if necessary, is entorced.

_Manhood and citizenship were the prir
ciples upon which this governmeat ws
founded. Mind was estimated as deservin
of more recognition than property. Th
genius of our institutions do not admit ¢
the superiority of any class, nor invest an
color with exclusive privileges. Cast di
tinctions, growing out of an oligarchy, of
fensive to men, burdensome to toil and re
straining to liberty, quickened the Pilgriz
Fathers to expatriate themselves from ther
homes in the Old World, and fonnd &
America a more perfect system of govery
went which would recognize the equalif
of manhood. Through trials, tribulatioz
and blood, the monstrous systew of negn
servitude which had so long cursed ths
land, and whose infamy is now universally
conceded, impeding its prosperity, unduly
exalting one class and unjustly oppressing
another, was overthrown after a pro-
tracted struggle in the councils o
peace and war. The revolutionary con
flict to resist class distinctions  and
obtain a recognition of manhood was not
only successful, but it was the pride ot
those who emgaged in the contest as it it
the laudable exultation of their descendants.
L_nfortun.naly for the glory of the revolu
tionary victory, the foundations of societs|
were go imperfectly laid or the laws so un
mstlg construed, as only to conceds tis
maniiood and perpetuate the citizenship of
white men. After the strife of generations
the contest of ideas, the clashing of prin
ciples, the army of progress trimnphed over
the exasperated forces of reaction, whe
were obliged to surrender in deference t
the principles of universal liberty and im
vartial justice,
. The same overruling Providence’ whick
inspired the colonists to resist unjust dis
tinctions and degrading discrimination
marshaled the army of human rights io
its holy purpose to ‘eradicate all proserip-
tions founded upon eolor, and all ostracisws
origiuating in cast. With the end of the
rebellion came reconstruction—new laws,
:9" customs, a mew civilization more in
Sarmasy With the progress of the age, and
will vent of the gospel of peace and good
thl htownd all men. Whatever may be
me' W of the nation or State, under the
o order of public affairs, whether in
timulating virtue or in punishing crime,
in the complexion of humanity no differ-
ence is admissible.  They are enacted in




