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Snprome Court of tho Hawaiian Isl ¬

andsIn Admiralty In Banco On
Appeal from the Decision of the
Chief Justice February 252628
as of tho January Term

The Pacific Navigation Co vs S C
Allen The aToiwajiine vs the
Pacific Navigation Co The aToi-vahes- -e

The James I Dovtsett

BEFOEE JCDD C J MCUIXT MESTOS AXD
POEXANDEB J J BICKEETOX J HAYINQ SEES
OF COUNSEL IN THE CASE DID SOT SIT

Opinion of the Court hy PBESTOX J
This is an appeal by tho Pacific

Navigation Co from a decision of the
Chief Justice whereby he held the
steamer James I Dowsett solely to
blame for a collision which happened
between that vessel and the schooner
AloiwaMne on tho night of the 29th

of June 18SG and awarded the sum
of 67G30 to the owners of tho
schooner for damages sustained by
reason of such collision

Tho facts of the case appear fully
in the decision of the Chief Justice
and need not be repeated here except
so far as maybe necessary to properly
understand the claim made on behalf
of the James I Dowsett

The appellant claims that the decis-
ion

¬

of the Chief Justice is wrong in
holding the Dowsett solely to blame
and contends

1 That tho weight of evidence
shows the Moiwahine to be in fault
in not exhibiting any lights

2 That therefore the Moiwahine
could not recover any damages against
the Dowsett but should be held
liable because the neglect to carry
lights was a culpable omission and a
violation of statute law

In support of this contention coun ¬

sel cited inter alia The Olivia 1
Lush 497 Larco vs Martha Eliza-
beth

¬

1 Sawyer 129 The Carroll S
Wallace 302 The D P 1 Lowell 124
Taylor vs Harwood Taneys Decis
ions 437 The Helen Mar 2 Lowell
40

3 That the neglect to exhibit lights
contributed to the collision and there-
fore

¬

tho damage should be divided
4That the collision was caused by

the improper navigation of tho Moi
wahine immediately preceding the
collision through her captain order-
ing

¬

her helm to be put up and to slack
off the sheet instead of ordering the
helm to be put down or keeping her
course

The Scotia 14 Wall 170
St John vs Paine 10 How 557
The Genessee Chief 12 How 443

and other authorities were cited in
support of this argument

On behalf ofthe respondents it was
contended the evidence showed that
the Moiwahine carried proper lights
that the manenvre ordered by the
captainwas proper under the circum-
stances

¬

in which his vessel was placed
and even supposing the Moiwahine
did not show any lights yet if the
Dowsett could have avoided the

collision she would be responsible
and that it would have been avoided
had the Dowsett kept a proper
lookout

The Ariadne 13 Wallace 475
Counsel for the respondent also

cited
1 Parsons on Maritime Law

190 192 198 395 396
pp

Chamberlain et al vs Ward 21
Howard 570 571

St John vs Paine et al Curtis Dec
O S S C 509

Genessee Chief vs Fitzhugh 19
DecTJSSC247

Ward et al vs The Ogdensburg
5 McLean 634

Larco vs Schooner Martha and
Elizabeth 1 Saw 134

Baker vs City of New York 1 Clif-
ford

¬

83
Steamboat Neptune Olcott 495
Empire State 1 Benedicts Adm 57
Br the Court In respect to the

point that the Moiwahine did not
show any lights the evidence is cer-
tainly

¬

very conflicting as is usual in
cases of this nature The Court be-
low

¬

found that the Moiwahine did
carry the proper lights and in this
respect gave more credit to the wit-
nesses

¬

on behalf of that vessel than
to those on board the Dowsett and
we see no reason on a careful consid-
eration

¬

of the whole of the testimony
and of the arguments of counsel to
differ from the conclusion arrived at
by the Chief Justice on this point on
the contrary we think and feel no
doubt that the Moiwahine did carry
the lights reguired by law and in their
proper position

As to the second point that the al
leged neglect of the Moiwahine to
exhibit any lights disentitles her to
recover any damages it is hardly nec-
essary

¬

from the view we have taken
of the evidence to consider it except
for the purpose of passing upon the
authorities cited by counsel for the
appellants

The principal case relied upon is
the Olivia in which Dr Lushington
says 1 Lushington 502 The ques--

tion now to be determined is
whether this culpable omission of
the Safe Keturn to show a light is
to be considered as a blameable dis
regard of ordinary nautical precau- -
tion or a violation of statute law
If the former only then the plain
tiffs will be entitled to recover half
their damages but if the latter a
question may arise whether the
plaintiffs are not altogether barred
of recovery
The statute here referred to is the

English Mercantile Shipping Act
1854 Section 298 of which provides
that if a collision is occasioned by the
non observance of any rule for the ex-

hibition of lights etc the owner of
the ship by which such rule has been
infringed shall not be entitled to re
cover any recompense whatever for
any damage sustained by such ship in
such collision unless it is shown to
the satisfaction of the Court that the
circumstances of the case made a de¬

parture from the rule necessary See
the Section in The Milan 1 Lush
389

ivwvr--inj- s ivksj- - jt fi- - -

No such provision is contained in
our statutes and is contrary to the
course of decisions since tho issuance
of the Regulations for preventing
Collisions at Sea of 1863 which were
adopted in this Kingdom and after-
wards

¬

modified in accordance with tho
amended Regulations

The case of the Martha Elizabeth
was decided in thoTJ S District Court
District of California and although
the head note in the report 1 Sawyer
129 tends to show that the decision
was solely on the ground that Lights
required by law must be displayed Yet
tho learned Judge Hoffman who heard
the case admitted testimony to show
that tho collision was caused by tho
gross fault and mismanagement of
the colliding vessel and held that the
evidence negatived such allegation

There can bo no doubt as to the rule
observed in the whole course of the
decisions of Courts of Admiralty that
where the neglect of tho vessel to obey
the statutory rules as to carrying
lights or of navigation has contrib-
uted

¬

to a collision the vessel in default
is held responsible to the extent of
one half or the whole of tho damages
as the case may be and the authori-
ties

¬

cited on behalf of the appellant
maintain this view

As to the contention on behalf of
the appellant that the Moiwahine
executed a wrong maneuvre immedi
ately before the collision we agree
with the opinion of the Court below
that such maneuvro was justifiable
under the circumstances and indeed
prevented greater damage than would
have been sustained had she continued
on her course It was made when tho
collision was inevitable through the
default of tho steamer

Although there is authority to sup¬

port the contention of the respondents
that even supposing the Moiwahine
did not exhibit any lights yet if the
Dowsett could have avoided tho

collision she would be responsible see
in addition to the authorities quoted
by respondents Tho Englishman
L B 3 P D 18 Tho Chusan 53 L
T E N S GO and such is tho view
taken by Mr Justice Fornauder We
do not decide this case on that ground
Wo adopt tho reasoning of tho Court
below and find

1 That the Moiwahine exhibited
the proper lights

2 That the navigation of the Moi
wahine was proper under the circum-
stances

¬

and did not contribute to the
collision which had become inevit-
able

¬

3 That the collision was caused by
the Dowsett neglecting to keep a
proper lookout and therefore she was
solely to blame

The decree of tho Chief Justice is
therefore affirmed with costs

Neumann Whiting and Creighton
for appellant Dole and Kinney for
respondents

Honolulu March S 1887

Opinion of 3Ir Justice FOHXAXDER

Having heard the evidence and the
arguments of counsel I am painfully
aflected by tho positive and diametri-
cally

¬

opposed character of tho evidence
of the two ships crews that of tho
J I Dowsett and that of the Moi-

wahine
¬

as to the fact whether the
Moiwahine carried proper and legal

lights previous to the collision
That seven or eight men from the

master down on one side or the other
should have wilfully and maliciously
perjured themselves is hard to be¬

lieve and though the evidence fur ¬

nishes no clue to the descrepancy I
am willing to believe that each side
honestly thinks itself right

Such being the case the two sets of
evidence as to whether the Moiwa-
hine

¬

was properly lighted or not
neutralize each other and were it
the only fact bearing upon the collis-
ion and its cause judgment would
have to go against the Dowsett as
not being sufficiently proven

But fortunately there is one ma-
terial

¬

fact to which the craws of both
vessels agree without variation It is
this They say that though the night
was dark yet it was a starry night
It might have been hazy under the
land bnt in mid channel where they
were it was not hazy That fact and
its consequences does not seem to me
to have been sufficiently elucidated on
tho trial but what that fact implies I
will now endeavor to state A dark
but starry night implies tho ability of
seeing a very considerable distance
ahead of the vessel on which you are
I have followed the sea professionally
in my younger days for sixteen
years from foremast hand to master
mariner and 1 think 1 am greatly
within the mark when I say that on a
dark moonless but starry night a
vessel of tho sizo of the Moiwahine
under all sail mainsail foresail and
31b standing across the course of an-
other vessel ought to have been dis
tinctly visible at least half a mile off

That the Moiwaliine was not seen
at that distance from the deck of the

Dowsett in fact was not seen at all
until the time of the collision is to
me abundant evidence that the watch
or lookout of the Dowsett was either
asleep absent or culpably lax in their
duty

Had they seen ihe lloiwhine as
they ought to have done on a dark
but starry night there would havo
been ample time to inform the officer
of the deck or the captain and to adopt
such maneuvres as would have avoided
collision

Our statutes are positive that steam-
ers

¬

must give way to sailing vessels
and they have no proviso that if such
sailing vessels do not carry proper
lights that fact makes the steamer
excusable in case of collision

Light or no light the Moiwhine
under all sails on a dark but starry
night should have been seen by the
Dowsett as an object to be avoided
I therefore concur with the Chief

Justice in dismissing the suit of the
Dowsett and awarding the damages

he does to the Moiwahine
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Wilder Company vs Hop Wo Wai
Co

BEFORE CIIIEF JOSTICE JCDD

Opinion

This action is demurred to on tho
ground that although it is entitled

assumpsit by the form of tho declar-
ation

¬

plaintiff complains of defend- -

ants in a plea of trespass on tho case
upon promises

After having reviewed all tho au-

thorities
¬

presentod to wit
Stephen on Pleading pp 17 18

and 40
Kerrs Action at Law pp 119 120
1 Chitty PI p 99
I am of opinion that it is not conso-

nant
¬

with tho Jern rules of plead¬

ing to designate an action which is ex

contractu as case although anciently
assumpsit was trespass on the case
upon promises Caso is suited to
torts or actions ex delidu

But although the complaint styles
this action trespass on tho case upon
promises from what follows it is to
my mind an ordinary declaration in
express assumpsit upon a promissory
note Tho making of the note and
the promise to p v is aid in apt words
and a copy ui tuo uuio is annexod to
the declaration and made part thereof
The ad damnum is laid at 51200 The
note is for S75021 and interest at 10
per cent per annum and the princi
pal and interest since Sept 28 1883
when the note was made would nearly
come up to the ad damnum The
amount of the ad damnum laid cannot
affect the case provided only that the
plaintiff can recover no more than he
asks for and he cannot recover in
this case except for principal and in-

terest
¬

and costs
I do not think the declaration is

demurrable on the ground stated The
objectionable phrase which names tho
action may bo treated as surplusage

I therefore overrule the demurrer
with costs Defendants may answer
over in four days and the answer
must conform to tho statuto of 1876

Ashf ord Ashf ord for plaintiffs W
R Castlo for defendents

Honolulu March 5 18S7

PORTLAND CEMENT

FIKST CLASS GERMAN MAN
UFACTORY Annual nroduce 400000 Bbls

desires to appoint an Al firm for Sole Sale of
Portland Cememt which is specially adapted
for aquatic and railwayconstrnctlons Unexcep ¬

tionable references required

Address SIEBEL and MATTHAEI
30 Hermann Strasse

1155 4t Hamburg Germany

Father is Getting Well
My daughter says
How much better father is since he used Hop

Bitters
He is getting well after his long suffering from

a disease declared incurable
And we are so glad that lie usedyour Bitters

A Lady of Utica N Y

I Write This
Token of tho great appreciation I have of

your Hop
Bitters I was afflicted

With inflammatory rheumatism
For nearly

Seven yeara and no medicine seemed to do
me any

Good
Until I tried two bottlea of your Hop Bit-

ters
¬

and to ray surprise I am as well to day
as ever I was I hope

You may have nbnudant snecess
In this great and
Valuable medicine
Anyono wishing to know more

about ray cure
Can learn by addressing me E M
Williams 1103 lGth street Wash D

I consider
--Your

0

Remedy the best remedy in existence
For Indigestion kidney

Complaint
And nervous debility I have just

lletnrned
From the south in a fruitless search for

health and find that your Bitters are doing
me more

Good 1 Than anything else
A month ago I was extremely
Emaciated 111

And scarcely able to walk Now I am
Gaining strength 1 and Fleshl
And hardly a day passes bnt what I am

complimented on my improved appearance
and it is all due to Hop

Bitters J Wicklrffe Johnson
Wilmington Del

rrosecnte the Swindlers
If when you call for American Hop Bitters see

green ticigof llopt on the white label and Dr
SoulesnameblownlntheboltlelhcyeniiorhSinds
out anything bat American Hop Hitters refuse it
and sunn that vendor as you would a viper and
if he has taken your money for antthing else in ¬

dict him for the fraud and sue him for damages
for the swindle and we will pay you literally for
the conviction

CB For Sale by
HOLUSTER TOXolOOFortSt

1147 ly Honojoln

ENGELBRECHTS

c i a- - AR
LEADS THEM ALL

Your wives and children will rejoice

Having found the Sampler Cigar your

choice

Engelbrecht Son Co

21 First St San Erancisco

FOR SALE EVERYWHERE
1147 6m

General Sluncrttscnicnts lliocrtiSEincnts

CASTLE COOKE
Would respectfully call renewed attention to their

LARGE STOCK OF STANDARD GOODS

Especially selected to meet the demands of

Planters Sugar Mills and Mechanics
Recent large arrivals enable us to fill orders with increased satisfaction

and unremitting attention to the wants of our patrons and replenishing
Stock from San Francisco New York and England to disappoint our cus-

tomers

¬

but very rarely To catalogue our varied stock or de-

scribe

¬

it would take an entire issue of the Gazette supplement and all
in fine print Call and make your wants known We specially would
call attention to new supplies as follows

ASBESTOS EELT MIXTURE
The STANDARD pipe and boiler covering

and Hair Felt

Pearl Palace and Vulcan Kerosene Oils

A large stock at bottom prices

FBANKLYN STOVE COAL in quantities to suit
Increased stocks and lines of Shelf Goods and Mechanics Tools

A large line of AGATE WARE A splendid COOKING CROCK

a new invention which should be in every nice kitchen

tjglr For the rest call and see for yourself

THE BABC0CK WILCOX I URING THE GREAT FIRE

Water Tube Boiler

Is superceding all other Steam Loilers

BECAUSE IT IS MORE

Economical of Fuel
Less Liable to Explode

Easier of Transportation

AND COSTS NO MORE
ear Fall description and prices can be ob-

tained
¬

by implication to

YY E ROWELL Hoolulu
1147 ly Sole Agent Hawaiian Islands

Metropolitan Market

Tgl ng Street
G J WALLER Prop

Choicest
- FK01I -

Finest Herds

FAMILIES AND SHIPPING

AND AT THE

Lowest Market Prices

J3A11 Meats delivered from this Market are
thoroughly chilled immediately after killing by
means of a Bell Coleman Patent Dry Air Re¬

frigerator Meat so treated retains all its juicy
properties and is guaranteed to keep longer
after delivery than freshly killed meat

1150 3m

GEO LUCAS
Contractor and Builder

jiiHL J tirA

Honolulu Steam Planing Mills

Esplanade Honolulu H I

Manufactures all kinds of

Mouldings Brackets
-- Window Frames

Blinds Sashes Doors
And all kinds of Woodwork Finish

Taming Scroll and Hand Sawing All kinds
of Planing and Sawing Morticing and Tenant ¬
ing

OEDEES PEOMPTLY ATTENDED TO
and Work Guaranteed

P3-- Orders from the other Islands solicited
HonolalnMay 2 1E84 1147 lyi

BOOK A2TD JOB ORKFIXE Hawaiian Gazette Orncx

Laaaaaaaaaaaaaaaaammmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmiswfl
1 iai iikl Jife
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1154 am

IX HONOLULU- - THE

MACNEALE UKBrll

FIRE PROOF SAFES

Stood the test of 03 hours ciposnre suc-
cessfully

¬

The

WJACIMEALE URBAN

Is the only EIGHT FLANGE SAFE made in
the World The

fflacneaie Urban

S J IF S3

Contains more improvement than any Safe
ever made Such as Hound Corners Solid

Welded Anle Iron Front and Back
patent inside Bolt work llinzcd Cap

and Four Wheel Combination Lock

Buffalo Standard Scales
PLATFORM DORMBNT TRACK

HAY OR COAL SCALES

With or without Patent Combination Seam
The former dispenses with the use of

weights the weighing being done
exclusively with the poiscr

C SEXJ FOIt CATALOGUES SIX

A LARGE STOCK CONSTANTLY ON HAND

O Or BSRG SH
-H- ONOLULU

11533m General Agent for Hawaiian Island

JOHN F COLBURN
Importer and Doaler in

Hay and Gjrram
Corner King and 3Iaanakei Street

3 Goods delivered promptly JIulnalTelephoneSSr n ly

C KAVAXAGH
sssp T m

BUILBER
Steiiii Hoidcrs Furnace- - A IlansrQs Set

l

Brick and Stonework
Done on Reasonable Terms

Alapai St 2d door from Bcrataala
P O Uox 157 f- -

attfndlo frm liethId PnctLly
- 1147 Jom

Messrs Miles Hayi
B EG TO A WnTTvmtil PWe la

fvi- miuiijzenienis mn ij
the Lea7StocL-- n1 JKVJR- -

of Mnlcsfor Plantation work at ihJiartet Hate Alo everal Noted JacVlaiiLeu nrofji ari hoiii rnth i r
hand W Imponed iuedan AJi
uuwuj jiore ior tale at the fl

- LI OUtS Sin tfl A rft
11513m Hawaiian noiei aiaD

OLD NEWSPAPERS FOR SAli

Suitable for wrapping paper In lota of llL
iiwi Apply at GAZETTE OFFICE

forciqu irocrtisrnunts

WILLIAMS DMOND CO

Shipping Commission Merchant

213 California Street San Fryndtci liaiy
W-- H CROSSMAH BEO

COMMISSION MERCHANTS
r

T7 unci 79 Erontl Street Ser Torfc

Rtference CisUe Cooke and J T Witer- -
honse Ht9 ly

TlttO II DAVIZ3 1IABOLD JAXWX

THEO H DAVIES CO

Commission Merchants
12 13 Tho Albany

LIVERPOOL ltiy
Only Pebble Establishment

Mullers Optical Depot
133 Montgomery St near Bnjh SFCi

Specialty 35 Years
The most complicated cafes of defective

vision inorongniy uiagnosea ireb Or
CHARGE Orders by mall or expreu pnisUr

gSrCompoandAJtijninticLeaiM
order al two nonrs notice

rO HAVE HLUTH THE UYIS MUST

nr fa n nrr3

MoantediiSSi
llSjrf 1

Burnrmocu I

UMKIlfiiaig

Is a Reliable Remedy fur Lit r Complaiat H
ills caused by a deranged or torpid conditio of
the Liver as Dyspepsia Constlpatioc Bllloat
ness Janndice Headache Malaria ReuBa
tism etc It recnlate the bowfls panic tto
blood strenethens the tern assists digestion

Alf INVALUABLE FAMILY ilEDICniS
Thonsands of Testimonials proTe It merit

BENSON SMITH CO
1113 Agent for Hawaiian II4

DR J GOLLIS BROWNES

CHLOEiODYETI
THE ORIGINAL and OSLY GESTISS

Advice to Invalids if yon wish to obtau
quiet refrcshingtsleep free from headcir
llef from pain and anguish to calm aad uMge
the weary achlngs of protracted dlss in ¬

vigorate the nervous media and rvgilate tJM
circulating systems of the body you nil pro
vide yourself with that marvellous remedy dis¬

covered by Dr J Colli Browne tte Army
Medical titan to ihlcb he save the name of
CIILORODYXE and which is admitted by the
proiession 10 oe me bhi wonderful and vaia- -

aoie rcmeuy ever discovered
CIILORODYNE is the best remedy

iouns uroncnius
CIILORODYNE act- - like a charm In

known fori
at

DairW
lonsampuon Asiflma

hffia and is the only specific in Cholera aad
Dysentery

CHLORODYXE rneitaally cuts abort ail at-
tacks

¬

of Bpilepsy Hysteria Paipitarlon aad
Spasms

CHLORODYXE is the only paUtatiTi ia
ralgia Rheumatism Uou Caacer Toothache
Meningitis Ac

From Symes Co PharmaceaUcal CaJl
ists Medical Rail Simla January 5 14 T
J T Davenport Esq 3 Great Knssell Street
Rloomsbury London Dear Sir We cnbnct
this opportunity of congratulating you upon the
wide spread reputation this Jaslly estee4
medicine Dr J Collis Brownes Chtoredyac
has earned for Itself not only in Illcdoetuu
but all over the East Asa remedy for geaenl
utility we must question wheth r a better ii
Imported into the country and we shall be U4
to bear of Its finding a place In every Aagi
Indian home The other branai we are sorry
to say are now relegated to the tatlve beau
and judging from their sale we fancy their
sojourn there will be but evanescent W
could multiply instances ad infinitum of the ex ¬

traordinary efficacy of Dr Collla Brownes Chte
rodyne in Diarrhoea and Dysentery Spamf
Cramps Neuralgia theVomItinr of Prerasscv
and as a general sedative that hve occwed
finan oar personal observation daring maay
years In Choleraic Diarrhaa and evea ta the
more terrible forms of ChoJere itself we have
witnessed Its surprisingly controlling pewer
We have never nsed any other form of tal
medicine than Collis Brownes fom a SrxC
Conviction that it is decldely the best and ais
from a sense of duty we owe te the protestios
and the public as we are of opinion that the
substitution of any other than Collis Erewaes
l8 a DELlBErtATE BREACH OriMITH OV THE TMBT

OP THE CHEMIST TO TBESCBTBZB ATO TITOS
alike Ws are Sir faithfully yours S A
Co Members of the Pharm Society V r
Brltiarr His Excellency the Viceroys Chem
ists

CAUTION Vlce Chaaeellor Sir W ieWood stated that Dr J Collis Browse wis
undoubtedly the Inventor of Chljrodyae that
the story of the defendant Frewsiaa was de-

liberately untrue which he recretted to ay
hadbeen sworn to SeeThe Tuaea July It
1SS1

Sold in bottles at Is lMd Ss M 4
and lis each oae is geaalne withoat th
words Dr J Collis Brownes Chlcrodyne et
the Government stamp Overwaelmioi ayNl
cal testimony accompanies each bottle

Caution Beware of Piracy aad ImltatioaV
Sole Mannfaetnre J T DAYKfPOBTa

ureal Kitswll Street BlouaabatT Loador V
11T Sa

BENSON SMITH CO

JOBBING AND MANITMCTTRISG

PHAiffl AGISTS

iiuunv

Piire Darus
CHEMICALS

Medicinal Preparations

PATENT MEDICINES

AT THE LOWEST PRICESj

1IW 118 and 115 Fort St

Ig - HjKYJftfBwTmlilamMaflBrnOTi

maammamjmmajmmTSaBaaamaawsiamwwftfi
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