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Olepau Aulike ad Z Paakiki
Her HCSBVXD vs Rahapa axd
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irrvvA J K Kauxamaxo axd
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Opinion of the Court per JVDD C J
This is a bill in equity alleging

that in the year 1858 one Olepau
together with Kaiaokioki and Papa
ike bought of the Government a
tract of land in Papaanui Hamakua
Hawaii coutaing 225 acres for 225
and there was issued to them there-
for

¬

a Royal Patent numbered 24G5
that of the purchaso money Olepau
paid 175 Kaiaokioki 20 and Pa
paike 30 and that this money was
paid to Rev L Lyons deceased the
Government Land Agent for the
land that at first this laud was sur ¬

veyed off for Olepau alone but as it
contained more acres than was
proper to grant to one person Sir
Lyons ordered that some other
names be inserted in the patent
and for this reason the names of
Kaiaokioki and Papaike were in ¬

serted but they then paid the above
mentioned sums and at that time
Olepau Kaiaokioki and Papaike
believed that they were owners of
the land in proportion to the
amounts of money paid by each one
respectively to wit Olepau 175
acres Kaiaokioki 20 acres and Pa¬

paike 30 acres that Aulike plain-
tiff

¬

has bought the interest of Pa ¬

paike in this land and claims 30
acres that the plaintiffs are in-

formed
¬

and believe that Kaiaokioki
is dead and that Rahapa Lono
hiwaand J K Kaunamano defend-
ants

¬

claim to hold his interest in
this laud but what their respective
shares are these plaintiffs are igno ¬

rant but they defendants allege
that they are entitled to an un-
divided

¬

one third part of this land
to wit 75 acres but that they are
in fact only entitled to twenty acres
that the plaintiffs are informed and
believe that Rahapa and Lonohiwa
have leased to the Honokaa Sugar
Co seventy acres undivided of
this land on terms unknown to the
plaintiffs that the defendants well
knew the above stated facts or had
good reasons to put themselves upon
enquiry of them that plaintiffs are
desirous of partitioning the land
among those entitled to it accord-
ing

¬

to their true interests in the
same as above set forth and have
asked the defendants to so divide it
out iney nave aeenneo tins reason-
able

¬

request and the plaintiffs have
no other remedy but as now asked
of this Court

The bill prays for an answer from
the defendants for a decree of par-
tition

¬

of the laud in accordance with
the respective interests of the par-
ties

¬

that the lease of Rahapa and
Lonohiwa to the Honokaa Sugar
Co be declared void as to any ex¬

cess of land over the proper share
of the lessors and for general relief

The answer of Rahapa and hus
baud and Lonohiwa and the Hono- -
Kaa bugar Co denies the payment
of the purchase money in the pro-
portions

¬

as alleged and avers that
Olepau Kaiaokioki and Papaike
contributed equally to the payment
of the purchase money and that said
patentees were tenants in common
and each entitled to one undivided
third part of the land and that they
with J K Kaunamano are entitled
to one undivided third of the land
succeeding to the rights of the said
Kaiaokioki

The Court heard the testimony
offered by the plaintiffs and after
argument held that a resulting trust
was not established and ordered a
partition of the land in the propor-
tion

¬

of one third to each of the three
parties holding the title of the ori ¬

ginal patentees
The plaintiffs appealed and now

claim that the evidence shows that
Olepau paid 175 Kaiaokioki 20
and Papaike S30 of the purchase
money and therefore the trust in
suclu legal estate will result to the
parties who have advanced the pur-
chase

¬

money in proportion to the
amount of their respective advances

By the Court The general
rule of law is well settled that
where upon a purchase of property
the conveyance of the legal title is
taken in the name of one person
while the consideration is given or
paid by another the --parties being
strangers to each other a resulting
trust immediately arises from the
transaction and the person named
in the conveyance will be a trustee
for the party from whom the consi-
deration

¬

proceeds 1 Perry Trusts
I 12C

A resulting trust is called a mat-
ter

¬

of equitable presumption the
rule having its foundation in the
natural presumption in the absence
of all rebutting circumstances that
he who supplies the purchase money
intends the purchase to be for his
own benefit and not for another aud
that the conveyance in the name of
another is a matter of convenience
and arrangement between the par-
ties

¬

for collateral purposes Id
126
Whatever facts appear tending to

prove that it was intended that the
nominal purchaser should take the
beneficial interest as well as the
legal title negative the presumption
Id 139

It is also settled that where part

of the purchase money is paid by
one and the wbole title is taken by
the other a resulting trust pro tanto
may in like manner under some
circumstances be created

ItfcGowan vs JMcGowan 14 Gray
121

Case vs Codding 38 Cal 191 -

But in such cases it must be
shown that the part of the purchase
money paid by him in whose favor
the resulting trust is sought to be
enforced was paid for some speci-
fic

¬

part or distinct interest in the
estate Id also Baker vs Vining
30 Me 121

To apply these principles to the
case at bar

The plaintiffs testimony is to the ef-

fect
¬

that Olepau paid 175Kaiaokioki
20and Papaike 30 All these names

appear in the patent as grantees of
the Government They hold the
legal title and are presumably
tenants in common each entitled to
an undivided third

This is not the case like those
cited of the name of the person ad¬

vancing the purchase money not
appearing in the conveyance The
legal title is in these three parties

It seems to us that we might
hold upon the eidence that the
Government land agent refused to
let Olepau take a patent for so large
a piece of land as 225 acres to him ¬

self alone and that thereupon he
procured Kaiaokioki and Papaike to
join with him in the patent that
this rebutted the presumption that
might arise that a trust resulted in
favor of Olepau to the extent of his
advance It is certainly clear that
it Avas the intention that all the
patentees should have some benefi ¬

cial interest as well as the legal in-

terest
¬

in the land
We can find no case in the books

exactly parallel probably because it
has not been the policy of other
governments to grant a patent of
public lands to more than one per-
son

¬

But we are of opinion that no
resulting trust as contended for
was created in this case on the un¬

assailable ground that the testimony
does not show that when these par-
ties

¬

contributed towards the purchase
money they agreed that each should
take an aliquot part of the land in
proportion to the sums advanced by
each In other words the mere
fact that each of three purchasers
contributed unequally to the pur--
chase money does not of itself and
without other proof create a result-
ing

¬

trust in those holding the legal
title in favor of another paying the
larger part of the purchase money
in proportion to the amount paid by
mm

We are also impressed with the
want of equity in this case con-
sidering

¬

that it was twenty niue
years ago mat mis purchase was
made Kaiaokioki aud Papaike are
both dead and are not here to dis-
prove

¬

Olepau Courts will not en-

force
¬

a resulting trust after a great
lapse of time or laches on the part
of the supposed cestui que trust 1
Perry 141 Courts ought to dis-
courage

¬

such claims after so long
an interval of time

We are of opinion that the decree
appealed from which orders a par-
tition

¬

of the estate in the proportion
of thirds should be sustained

And it is so ordered
W C Achi for plaintiffs Smith
Kinney for defendants
Dated Honolulu Nov 11th 1887
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Opinion of the Court per JUDD C J
This cose comes up on points of

law from the Intermediary Court
The facts found by the Justice are

as follows
The plaintiff originally leased

the whole of the Sea Fishery of JIc-L-i-a

to defendant for one year from Janu¬

ary 1 A D 1885 at yJ0 per year
but a portion of the fishery was then
under lease to another party unbe ¬

known to defendant at the time
said lease expiring in April 1885
another part was reserved by the
plaintiff for himself but defendant
occupied and used the balance of the
demised premises under said lease
for four months aud then occupied
the whole for the fourth and fifth
mouths

The Court below on these findings
of fact gave judgment for 90
taking off 25 from plaintiffs claim
by reason of the fact that a part of
the premises demised was under
lease to another

By the Court We think the
judgment was erroneous and should
have been for the defendant If the
landlord cannot put the lessee into
possession of all the land he con-
tracted

¬

to give the latter is under
no obligation to accept the residue
but will be justified in abandoning
the entire premises Yet if he pre-
fers

¬

to occupy them but does not
obtain possession of all he hired he
is liable on a quantum meruit for the
part occupied Taylor Landlord
aud Tenant g 177

In Lawrence vs French 25 Wend
445 the Court said that it was a
familiar rule of law that it the land-
lord

¬

enter wrongfully upon or pre-
vent

¬

the tenant from the enjoyment
of a part of the demised premises it
suspends the whole rent until pos-
session

¬

is restored His title is found-
ed

¬

upon this that the land leased is
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enjoyed by the tenant during the
term if therefore he be deprived
of it the obligation to pay ceases

The rule is otherwise where a
part is recovered by title paramount
to the lessors for in that case he is
not so far considered in faultas that it
should deprive him of a return for
the part remaining

The law therefore directs an ap-

portionment
¬

of the rent
In the case before us there was no

eviction by title paramount or by the
landlord of the lessee from his pos-
session

¬

but the lessee failed to ob-

tain
¬

possession of all that was de-

mised
¬

In Neale vs Mackenzie 1 SI
W 74G a lessee of one hundred
acres of land accepted the lease and
entered upon the land Upon his
entry he found eight acres in the
possession of another person entitled
under a prior lease from the lessor
and that person kept possession of
the eight acres until a half years
rent became due and excluded
the lessee from the enjoyment
during that period the lessee con-
tinuing

¬

in possession of the re-

mainder
¬

Held that the latter de
mise was wholly void as to the eight
acres and that the rent was not ap
portionable and that the lessor was
not entitled to restrain for the whole
rent or any jparfc of it- -

In the case below the Justice ap-

portioned
¬

the rent The action is for
rent as such and on the principle
above adopted it cannot be main-
tained

¬

The proper remedy is an
action for use and occupation for the
part of which defendant had posses-
sion

¬

Judgment for defendant
W C Achi for Plaintiff Smith

and Kinney for Defendant
Honolulu November 11 1887
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J O LOMES

g illllfaij

ffc4
130 Fort St near Hotel St

Manufacturer of Monuments
Headstones Tombs Tablets Jlarblc Mantels

Washstand Top and Tiling in Black
and White Marble

Marble Work
Of Every Description mode to order at the
lowest possible rates Monuments aud Head ¬

stones cleaned and reset
e Orders from the other Islands

attended to

announce
public general

promptly
1180

BEAVER SALOON

H J NOLTE Proprietor

Re to
in

3ra

to hU friend and the

That he has opened the above Sa-
loon

¬

where first class Refreshments
will he served from 3 a m till 10 p m

under the immediate supervision of a Compe ¬

tent Ghtf de Cuiilne

THE FINEST GRADES OF

Tobaccos
Cigars Pipes and

Smokers Sundries
lihoiien by a personal selection fron

manufactories has been obtained a nd
will be added to from time to time

One of Brunswick Balkef

Celebrated Billiard Tables
Is connected with the establishment where

oversof thecoccan participate 11863m

HAWAIIAN

ectrica Works
To the Citizens of the Hawaiian

Islands
The Undersigned has Established an Eioctri
cal Supply Store and Repair Shop
in the MCIIOLS BLOCK Fort Street above
Hotel Honolulu where will be kept in stock a
full line of ELECTRICAL GOODS
such as Medical Battcije Telegraph and Tcle- -

Instruments Call Bells Anuuciators
urglar Alarm Supplies Dynamo Electric Ma ¬

chines and Lamps for both Arc and Incandes ¬

cent Plants t also Dynamos and Motors for the
transmission of cither steam or water power to
any distance not exceeding 20 miles from the
prime motor Contracts taken for Complete
Pumping Plants Call Bell Systems etc etc

Repairing Promptly Execnted Sole Agent for
the ban Francisco Tool Companys Single Acting
Engines The Best and ChcapcslEngincs extant
for genera purposes Anyone can run tnem

an also furnish at manufacturers prices
Lathes Planers Shapers Drill Presses Laffel
and Pclton Water Wheels in fact any Machine
uiuue iu me uum u oiaics at very snort notice

FOR SALE
One 12 Horse Power Economizer

Boiler and One 7 Horse Power
Tool Cos Single Acting Engine with

Connections and Fittings j

Arc Lighting and the Transmission of Power aSpecialty
For fnrther information address or call on

A B FISHER
Hawaiian

T

Electrical Works
118 123 FORT St HONOLULU

35cu luucrtiscuicnts

New Dress M IT

AT THE

ew Dress Hoods

POPULAR MILLINERY HOUSE
104 Fort St N S SACHS FroprHonolulu

Cashmeres Tricot and Flannels
IN ALL SHADES AND FANCY STRIPES

Camels Hair Striped Combination Suits just the thing for this
climate Striped and Fancy Plaid Alpacas in brown

olive and steel grey something entirely new

ECRU BBOCAOED POiGEE SILK -
ELEGANT BLACK LACE FLOOCIXG FOR DRESSES

With All Over Lace to Match
BOX SUITS in white Cream and colored at Very Low Prices

AS WE STAKE A SPECIALTY OF

It will Pay the Ladies to Call end Examine Onr Stock Before Going Elsewhere

JUST OPENED A FULL ASSORTMENT OF

STAMPED GOODS and FANCY POMTONS suitable for fancy
work such as Stamped Splashers Sideboard Scarfs

Tray Covers Doylies Taney Scarfs Fancy Tidies Laundry
Bags Also a Full Line of

CHENILLE and METAL ORNAMENTS and TASSELS GILT and
COLORED ACORNS and BELLS GILT and COPPER CRES-

CENTS
¬

PLAIN and SHADED CHENILLE CHENILLE and TASSEL
CORD LINEN FLOSS all shades and warranted to wash

of
Will Arrive on the Next Steamer Nov 23th and will Consist of an Elegant Selection of

TOYS DOLLS PLUSH WAKE FANCY and ORNAMENTAL ARTICLES
1178

WEST
HAVE JUST RECEIVED

AN IMMENSE STOCK OF GOODS

CONSISTING LARGELY OF

Articles Suitable for the Holiday Trade

Since the Variety in Stock is too Great to enumerate we cor-
dially

¬

invite the Public to give us a call and judge for
themselves whether they wish to purchase or not

NO TROUBLE TO SHOW GOODS
75 2m 1190 2m

CASTLE COOKE
Would respectfully call renewed attention to their

LARGE STOCK OF STANDARD GOODS
Especially selected to meet the demands of

Planters Sugar Mills and Mechanics
Hecent large arrivals enable us to fill orders with increased satisfaction

and unremitting attention to the wants of our patrons and replenishing
stock from San Francisco New York and England to disappoint our cus
tomers but very rarely To catalogue our varied stock or properly de-
scribe

¬

it would take an entire issue of the Gazette supplement and all
in fine print Call and make your wants known Ve specially would
call attention to new supplies as follows

ASBESTOS PELT MIXTURE
Tli bJ1AJJDAHD pipe and boiler coveringj

and Hair Felt

Pearl Palace and Vulcan Kerosene Oils
A large stock at bottom prices

FKAXKLYN STOVE COAL in quantities to suit
Increased stocks and lines of Shelf Goods and Mechanics Tools

A large line of AGATE WARE A splendid COOKGSTG CROCK
a new invention which should be in every nice kitchen

H For the rest call and see for yourself

GEO ENGLEHARDT
IMPORTER AM DEALER IX

Stoves Chandeliers and Lamps

Crockery Clasware House Furnishing Hardware

AGENT HALIS SAFE AND LOCK COMPANY
11BS

ALSO

BEAVER BLOCK Fort Street Store Formerly Occupied by S Nott oonosile
SpreckelsJS Cos Bank Honolulu

1183 3m

Advertise in the Hawaiian Gazette

r-
--V

forcicin SHwerttscnicuis r
WILLIAMS DEtfONP COfe

Shipping Commission Merchants

213 California StreetSan Francisco 111

W H CEOSSMAN BRO

COMMISSION MEKCHANTS

77 nuil 79 Brond Street Xcir Torgg--

nrference Castle Cooke and J T VlP
house 1M

xnio u DATIES HAROLD AXIOM

THEO H DAVIES CO

Commission Merchants

Only

12 13 The Albany
LIVERPOOL IMTly

Pebble Establishment

Mullers Optica Depot
JJ53 Montsomery St near Bnsh s F i ii

2Spoclalty 35 Years sa
The most complicated case of defective

vision thoroughly diaeno-c-- FREE OP
CHARGE Orders by mall or nzpress promptly
attended to

ESOomponnd Astijrmalc Lenses Mounted o
order at two hours notice 1127 v

DR J CflLLIS BROWNEST

CHLOBODYHfL
THE ORIGINAL and ONLY GEXTINE

Advice to Invalids it yon wish to orujl
quiet refreshing 9leep freefrom hcadachT
lief from pain and anguish to calm and auiitthe weary achings of protracted disease in ¬

vigorate the nervous media and i irulite th
circulating systems of the body you will rro
videyourscif with that mancllous reniedv dis
covered by Dr J Colli Browne att Arriv
Medical Staff to hich he gave the uamr f
CHLORODYUE and nbicb is admitted bv nc
profession to be the mot nonderfc and juable remedy ever discovered

OIILOKODYNE is the bestretnedy known for
Coughs Consumption Bronchitis Asthma

CULORODV3E acts like a charm in Diarr ¬

hoea and is the only specific in Cholera and
Dysentery

CnLORODYSE effectually cues nort all at ¬

tacks of Epilepsy Hysteria Palpitation aijd
Spasms

CIILORODYNE is the rniy palliative in Neu
ralgia Rheumatism Gout Cancer Toothache
Meuingitis Ac

From Symes A Co Pharmaceutical htm
Ists Medical Hall Simla January 3 lt ju ioJ T Davenport Esq 33 Great Rnssell street
Bloomsbury London Dear Sir We embrace
this opportunity of congratulating you upon the
wiue spreaa reputation this justly esteem d
meuicine ur i trollig Brownes Chlorodyne
uu3 tmucu ir ibeeu not only sn iiinaosum nil over the iiast Asa remedy for gen
utility we must question whether a eri7imported Into tlie conntrv and we shall he pud
to hear of its Undine a place In every Anglo
Indian home The other branas we aro sorry
to say are now relegated to the native bazaars
and judging from their sale we fancy theirsojourn there will be but evanescent Wo
could multiply instances ad infinitum of the ex ¬

traordinary efficacy of Dr Collla Brownes Chlo-
rodyne

¬

in Diarrhoea and Dysentery Snams
Cramps Neuralgia the Vomiting of Pregnancy
auu us a general scuauve tnnt nave occuiedunacr our personal observation during many
years In Choleraic Diarrhcra and even in themore terrible forms of Cholen itself w havi
witnessed its surprisingly controlling p wfl
We have never used any other form tf Wfti
medicine than Colhs Brownes from a uKi
Conviction that it is decldely the best and also
from a sense of duty we Otv to the profession
and the public as we are of opinion that thesubstitution of any other than Collis Brownes
IS a DELIBERATE BKEACII orrAIIU OX THE PART
OP TUB CIIEJII3T TO rRSSCniBER AND PATIENT
alike We are Sir faithfully yours Symes
Co Members of the Pharni Society of Or tt1uwtuu hie ijAtcucutj ma viceroy i ue
19IS

CAUTION Vice Chancellor Sir W Pn
Wood stated that Dr J Colli Browne was
unuouoieuiy me inventor oi unioroayne thatthe story of the defendant Freeman was de¬

liberately untrue which he regretted to sav
had been sworn to SeeThe Tfaies Julv li

Sold In bottles at Is ltfd 2s 3d 4s Bd
and lis each None is genuine without thewords Dr J qollls Brownes Chlorodyne onthe Government stamp Overwhelming medi
cal testimony accompanies each bottle

Caution Beware of Piracy and Imitations
Sole Manufacture J T DAVENPORT 13

Great Russell Street Bloomsburv London
1173 6mJ

General abacritscments

THE BABG0CK WILCOX

Water Tube Boiler

Is superceillntr all other Steam Hollers- BECAUSE IT IS MORE -E-

conomical of Fuel
Legs Xiablo to Explode M

EaTsier of Transportation
AXD COSTS XO MORE

Full descrlrjtlnn r
tained by application

W ROWFl
1147 ly

uit B irnnto

iiuuiuiu
Acent Hawaiian Islands

The Hartford Fire Insurance Co

IIARTFOUD CONNECTICUT

tXCOnPOJUTED ISIO

be ob

E i u iit
oIe

Assets Jan 11887505594645

pared to accent ristin desned iipre- -

Me oa Bt5fa2
favorable tems Lossm ne7 s3boJl
payable here Pcm1ptJSSilna

6m AKenirorthc Hawaiian Island
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