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Sabetane Oonrt i e ' Hawatine 1d- |

ands—In Banco. October Term. 1887,

OLEPAU, AULIKE AND Z. PAAKIKI
Her HUspBAND, V& RAHAPA AND
KamoNna Her HusBaxp, LoNo-
HIwa, J. K. KAUNAMANO, AND
THE HONOKAA SUGAR COMPANY.

HEFORE JUDD, O. 3., M'CULLY, PRESTON AND
HICKERTOX J, J., {FORNANDER J. ANSENT.)

Opinion of the Cowrt per JUDD C. J.

This isa bill in equity alleging
that in the year 1858, one Olepau
together with Kainokioki and Papa-
ike bought of the Government a
tract of land in Papaanui, Haomakua,
Hawaii, containg 225 acres for $225,
and there was issued to them there-
for 2 Reyal Patent numbered 2465;
that of the purchase money Olepau
paid 175, Kaiackioki £20, and Pa-
paike 230, and that this money was
paid to Rev. L. Lyons deceased, the
Government Land, Agent for the
Jand ; that at first this land was sur-
veyved off for Olepau alone, but as it
contained more acres than was
proper (to grant to one person), Mr.

Lyons orderod that some other
names be inserted (in the patent),
ani for this reason the names of

Kuninokioki and Papaike were in-
serted, but they then paid the above
mentioned sums, and at that time
Olepau, Kainokioki and Papaike
believed that they were owners of
the land in  proportion to the
amounts of money paid by each one
respectively, to wit, Olepau 173
acres, Kaiaokioki 20 aeres, and Da-
paike 30 acres: that Aulike (plain-
tfl), has bought the interest of Pa-
paike in this land and claims 30
acres: that the plaintifis are in-
formed and believe that Kainokioki
is dead, and that Rahapa, Lono-
hiwaand J. K. Kaonamano (defend-
ant=), eclaim to hold his interest in
this land; but what their respective
shares are these plaintiffs are igno-
rant, bhut they (defendants) allege
that they are entitled an  iun-
divided one-third part of this land
to wit: 75 acres, but that they are
in fuct only entitled to twenty acres:
tLat the plaintiffs are informed and
believe that Rahapa and Lonchiwa
have leased to the Honokaa Sugar
seventy undivided, of
this Iand,; on terms unknown to the
plaintifis: that the defendants well
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acres,

knew the above stated facts or had |

good reasons to put themselves upon
enquiry of theny: that plaintiffs are
desirous of partitioning the land
among those entitled to it accord-
ing 10 their true interests in the
same as above 'set forth and have
asked the defendants to so divide it,
but they have declined this reason.
shle request, and the plaintiffs have
no other remedy but as now asked
of this Court.

The bill prays for an answer from
the defendants, for a decree of par-
tition of the land in accordance with
the respective interests of the par-
ties, that the lease of Rahapa and
Limohiwa to the Homokaa Sugar
Co., be declared void as to any ex-
cese of land over the proper share
of the lessors, and for general relief,

The answer of Rahapa and hus-
band, and Lonohiwa and the Hono-
kua Sugar Co., denies the payment
of the purchase money in the pro-
portions as alleged, and avers thao
Olepau, Kaiaokioki and Papaike
contributed equally to the payment
of the purchase money and that said
patentees were tenants in common
and each entitled to one undivided
third part of the land, and that they
with J. K. Kaunamano are entitled
to one undivided third of. the land,
sueceeding to the rights of the said
Kaiaokioki.

The Court heard the testimony
offered by the plaintifis and after
argument held that a resulting trust
was not established and ordered a
partition of the land in the propor-
tion of one-third to each of the three
parties holding the title of the ori-
ginal patentees,

The plaintiffs appealed and now
claim that the evidence shows that
Olepau paid $175, Kaisokioki 820,
and Papaike $30, of the purchase
money and therefore the trust in
such legal estate will result to the
parties who have advanced the pur-
chase money in proportion to the
amount of their respective advances,

BY THE (Courm.—The general
rale of law is well settled that
where upon a purchase of property,
the conveyance of the legal title is
taken in the name of one person,
while the consideration is given or
paid by another, the parties being
strangers to each other, o resulting
trust immediately arises from the
trnsaction, and the person named
in the conveyance will be a trustee
for the party from whom the consi-
deration proceeds. 1 Perry Trusts
% 126.

A resulting trust iz called a mat-
ter of equitable presumption, the
rule having its foundation in the
natural presumption, in the absence
of all rebutting circumstances, that
he who supplies the purchase money
intends the purchase to be for his
uwn benefit and not for another and
that the conveyance in the name of
another isa matter of convenience
and arrangement between the par-
ties for collateral purposes, Id.
§ 126.

Whatever facts appear tending to
prove that it was intended that the
nominal purchaser should take the
bepeficial interest as well as the
legal title negative the presumption,
Id. § 189,

It is also settled that where part
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of the purchase money is paid by
one, and the whole title is taken by
the other, a resulting trust pro fanfo
may, in like manner, under some
circumstances, be ereated.

MeGowan vs. MeGowan 14 Gray
121

Case vs, Codding 38 Cal. 191. -

But in such eases it must be
shown that the part of the purchase
money paid by him in whose favor
the resmlting trust is sought to I'{e
enforced, was paid for some speci-
fic part or distinet interest in the
estate, Id. also Baker vs. Vining
30 Me. 121,

To apply these principles to the
case at bar.

The plaintiff’s testimony is to the ef-
fect that Olepan paid $175, Kainokioki
220,and Papaike $30. All these names
appear in the patent as grantees of
the Government. They hold the
legal title and are presumably
tenants in common, each entitled to
an undivided third.

This is not the case, like those
cited, of the name of the persen ad-

vancing the purchase money not
| appearing in the conveyance. The

[legal title is in these three parties.

’ It seems {o us that we might
{ hold, upon the evidence that the
[t;-wm‘:mmm land agent refused to

i let Olepnu take a patent for so large
a piece of land as 225 acres to him-
self alone and that thereupon he
procured Kainokioki and Papaike to
join with him in the patent, that
this rebutted the presumption that
might arise that a trust resulfed in
favor of Olepau to the extent of his
advance. 1t is certainly clear that
it was the intention that all the
patentees should have some benefi-
cial interest as well as the legal in-
terest in the land.

We can find no case in the books
exactly parallel, probably beeause it
has not been the policy of other
governments fo grant a patent of
public lands to moere than one per-
S0,
| Dot we are of opinion that no
resulting trust, as contended for,
was ereated in this case, on the un-
assailable ground that the testimony
does not show that when these par-
ties contributed towards the purcinse
money they agreed that each should
take an aligquobt part of the land in
proportion to the sums advanced by
each. In other words, the mere
fact that each of three purchasers
contributed unequally to the pur-
chase money does not of itself and
without other proof, ereate a result-
ing trust in those holding the legal
title in faver of another paying the
larger part of the purchase money
in proportion to the amount paid by
him.

We are also impressed with the
want of equity in this case, con-
sidering that it was twenty-nine
years ago that this purchase was
made. Kaiaokioki and Papaike are
both dead and are not here to dis-
prove Olepau. < Courts will not en-
force a resulting trust after a great
lapse of time, or laches on the part
of the supposed ceslui que trust.” 1
Perry 7 141. Courts ought to dis-
courage such claims after so long
an interval of time.

We are of opinion that the decree
appealed from, which orders a par-
tition of the estate in the proportion
of thirds should be sustained.

And it is so ordered. e

W. C. Achi for® plaintiffs; Smith
& Kinney for defendants.

Dated Honolulu, Nov. L1th 1887,

Supreme Court of the Hn:niin.n Isl-
ands--October Term, 1887.

S, KAALE vs, PETERO.

JUDD €. 3., M'OULLY 4., FHESTON J., DICKREXKTON
4.3,y (FOODNANDER J, ABSENT. )

Opinion of the Couret pey JUDD (. T,
This case comes up on points of
law from the Intermediary Court.
The facts found by theé Justice are
as follows:

#The plaintiff originally lensed
the whole of the Sea Fishory of ievin
to defendant for one year from Junn-
ary 1, A, D. 1885, at s300 per vear,
but a portion of the fishery was then
under lease to another party unbe-
known to defendant at the time,
said lease expiring in April 1585,—
another part was reserved by the
plaintiff for himself—but defendant
oceupied and used the balance of the
demised premises under said lease
for four months and tien occupidd
the whole for the fourth gnd fifth
months.”?

The Court below, on these findings
of fact, gave judgment for $90,—
taking off £25, from plaintifi’s claim
by reason of the fact that a part of
the premises demised was under
lease to another.

By tHE CoURT :—We think the
judgment was erroneous and should
have been for the defendant, If the
landlord cannot put the lessee into
possession of all the land he con-
tracted to give, the latter is under
no obligation to aceept the residue,
but will be justified in abandoning
the entire premises. « Yet if he pre-
fers to oceupy them, but does not
obtain possession of all he hired he
is liable on a guantion meruit for the
part occupied.” Taylor Landlord
and Tenant 2 177.

In Lawrence vs, French 25, Wend.
449, the Court suid that it was a
familiar rule of law, that it the land-
lord enter wrongfully upon, or pre-
vent the tenant from the enjoyment
of a part of the demised premises, it
suspends the whole rent, until pos-
session isrestored. His title is found-

ed apon this, that the land leased is

enjoyed by the tenant during the
term; if, therefore, he be deprived
of it, the obligation to pay ceases.

¢ The rule is otherwise where o
part is recovered by title paramount
to the lessors ; for, in that ease he is
not so far considered in fault,as that it
should deprive him of a return for
the part remaining.

The law therefore directs an ap-
portionment of the rent.”

In the case before us there was no
eviction by title paramount or by the
landlord—of the lessee from his pos-
session, but the lessee failed to ob-
tain possession of all that was de-
mizsed.

In Neale vs. Mackenzie 1 M, &
W., 746, a lessee of one hundred
acres of land accepted the lease and
entered upon the land. Upon his
entry he found eight acres in the
possession of another person entitled
under a prior lease from the lessor,
and fhat person kept possession of
the eight acres until a hall year's
rent became due, and exeluded
the lessee from the enjoyment
during that peried, the lessee con-
tinuing in possession of the re-
mainder.—Held, that the latter de-
mise was wholly voidas to the eight
acres ; and that the rent was not ap-
portionable, and that the lessor was
not entitled torestrain for the whole
rent or any purt of it.

In the ease below the Justice ap-
portioned the rent. The action is for
rent as such, and on the prineiple
above adopted it cannot be muin-
tained. The proper remedy is an
action for use and occupation for the
part of which defendant had posses-
sion,

Judgment for defendant.

W. €. Achi for Plaintiff; Smith
and Kinney for Defendant.

Honolulu, November 11, 1887,
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130 Fort St., near Hotel St.

Manufacturer of Monuments,

Headstones. Tombs, Tublets, Marble Muntels,
Washstand Tops, and THing is Blaek
and White Marble

Marble Work

Of Every Deseription mmle to ardes st the
lowest []m!iFlb\-_.' rates. Monuments and Head-
stones cleaned and reset,

o# Orders from the other Island= promptly
attended to TI86 fm

BEAVER SALOON

H. J. NCLTE, Proprietor.

Bezs o announce 1o bis friemls dnd! the
public in general

That he hasopened the above Sa-
loon where first-class Refreshments

will be =erved from 3 d. . G} 10 p. m.,
under the imwmediste supervision of & Compe-
tent Chg de Cuisine

—— THE FINEST GRADES OF ——

Tobaccos,

Cigars, Pipes and
Smoker's Sundries

Choden by a pessonal selectlon from §-4 §-
cluss manufuctories, las been obislied, and
willbe added to from time 1o time.

—Une of Brunswick & Balke's—

Celebrated Billiard Tables

I# connected with the establisluuent, where
nv erfafl the coe can participate. 1IHG dm

HAWALIIAN

Electrical Works

To the Citizens of the Hawailan
Islands:

The Undersigned lins Established an Ejegtri-

cal Supply Store uul Repair Shop

in the NICHOL'S BLOCK Fort Streot, above
Hotel, Honolulu, where will be kept in stoek, n

fail e of ELECTRICAL GOODS,

such ss Medieal Ratteties, Telegraph and Tele
hone Tnstrumients, Call Bell=  Annoucistors,
urglar Alarm Supplies, Dynamo Electric Ma-
chines and Lamps, for both Are and Incandes-
cent Plantspalso, Dynamos and Motors, for the
transmiskion of either =team or waler powerto
:r?v distance not exceeding 0 miles from the
gntm: mator. Contracts taken for Complete

mping Plants, Csll Bell Systems, efe.. etc.
Repairing Promptly Execnted. Sole Agent for
the Sun Franciseo Tool Company’s Single Acting
Eugines. The Best and Cheapest Engines extant,
for genera purposes, Anyone can run ihem.
(fag al=o furnish, at manufacturer’s prices,
Luthes, Planers, Shapers. Drill Presses, Lafal
and Pelton Water Wheels—in fact, any Muchis e
made tu the United States, at very short notice

FOR SALE!

One 12-Horse Power Economizer

Boiler and One 7-Horse Power

Tool Co.’s Single Acting Engine, with
Connections and Fittings.

Arc Lighting and the Transmission of Powers

Specialty.
For further Information, address or call on

A B. FISHER,

Hawalian Electrical Works,

UESDAY, NOVEY

T 11855

New ilh'v:_rﬁiunmtf.

Soreiqn

New Dress Goods, Now Dress Gaods

-—— AT THE ——

POPULAR MILLINERY HOUSE,

104 Fort St.,|N., S.SACHS, Prop’r, (Honolulu.
Cashmeres, Tricot and Flannels

IN ALL SHADES AND FANCY STRIPES;

Camel’s Hair Striped Combination Suits, just the thing for this
climate; Striped and Fancy Plaid Alpacas, in brown,
olive and steel grey--something entirely new.

New, Stylish and

ECRU BROCADED PONGEE SILK, ™.

ELEGANT BLACK LACE FLOUNCING FOR DRESSES.
---- With All-Gver Lace to Match; -
BOX SUITS, in white, Cream and colored, at Yery Low Prices.
AS WE MAKE A SPECIALTY OF

LAGES & EMBROLDERIES,

It will Puy the Ladies 1o Usll snd Examine Our Stack Beforn Going Elstwhure

JUST OPENED. A FULL ASSOEIMENT OP

work, such as: Stamped Splashers, Sideboard Searfs,
Tray Covers, Doylies, Fancy Scarfs, Fancy Tidies, Laundry
Bags. Also, a Full Line of
CHENILLE and METAL ORNAMENTS and TASSELS, GILT and
COLORED ACORNS and BELLS, GILT and COPPER CRES

CENTS, PLAIN and SHADED CHENILLE, CHENILLE and TASSEL
CORD, LINEN FLOSS, all shades, and warranted to wash.

WHI Arrive on the Next Steamor. Nov 25th, and will Consist of an Elegant Selection of
TOYS; DULLS, PLUSH WANRE, FANCY Axn ORNAMENTAL ARTICLES.
1178

——

WEST, DOW & CO.

HAVE

JUST RECEIVED

AN IMMENSE STOCK OF GOODS

CONSISTING LARGELY OF

Our Stock .« Holiday Goods

| bt al) over the Bast,

————

T WILLIAMS, DIMOND & C(B
Shipping & Commission Merchants,

218 California Street. San Prapelses, 11070 |

W. H. CROSSMAN & BRO.,
COMMISSION MERCHANTS

77 nml 79 Broad Strect, New

Refarenci—Castle & Cooke, and J. T. W,
hou{ 1140

TRED. M. DAVIES, HANOLD IAMION.

THEO. 9. DAVIES & 0, °
Commission Merchants,

12 & 13 The Albany.

LIVERFOOL. 1471y
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Muller’s Optical Depot,

Cal.

© 133 Montgomiry S, near Bush, & F,

| ¥~ Speclaity 3& Years.s2

| The mpst compileated cases of delrciive
vislon thornnghly disemoss=i FREE OF
CHARGE, Orders by mall o vxpress promptly

| attended to.

| EComiponnd Astizmatie Leases Moamnted to

| order At tivn hosps " noties, 1er v

' DR, J. COLLIS BROWNES: -~
STAMPED GOODS and FANCY PONPONS, suitable for fancy |

CHLORODY

THE ORIGINAL snd OXLY GEXTUIRE.

Advice to Muvallde —7f son wish 1o obt
niet refreshing slevp, free from: headaoke,
Nef from pain and dnenish, tetalm sid sssu
the weary schings o! protractid disesgse In-
vigorate the pervons media, sud mgulste the
cirenlsting systems of e body, you will peo
vide yourself with thal misvillons romedy e
| covertd by Dir. J. Collis Hrowne (lste Xy
‘ Medical Siaff). to which he gave the aume sl

CHLORODYXNE, and which s sdmitted by the
profession (o be the most wondorfn! and e~
| Ahle remedy ¢ver discovered.

CHLORODYXNE i3 the beéstremedy knows for

| Coughs, Cansumption, Bronchitis, Asibma,

CHLORODYXNE nects 1lke a charm In Disrr
heests anol i the only epecific I Cholera and
Dysentory.

CHLORUDYNE efeotually cuts xhort sil st-

tneks of Epilepsy. Hysterin, Falpitstion, zad
Spasme.
CHLORODDYXE Is the ouly palllative In Neg-

mlgin. Rhiamatism, Goor, Cancer, Toothache

! Menlngitis. ¢

From Symes & Co., Pharmucesties]l Ubem

{ 1sts, Medicsl Hail, Simla, Jawyury 5, 3850 Ta

J. T, Dacenpony, Bsq.. 35 Grent Rupenil Street,
Bloomaburs, London. Dvar Sir.—We embrace
this opportanits of tongratainting via spen the
wide-spread  reputation this justly esteemed
madicine, Dr. J. Colli= Browne's Chloredyne
has carned for {tsolf, not only ‘n Hindosta
A« s remody for genes
utility, we must qoestlon whether u herter
linportad into the tonstry, and wo shall be gind
te hvarof its finding o place in every Anglo-
Indinn home. The other bBrands, wo are

1o gy, arenow relaegtod to the nartive hassars,
and, judging from their sale, we fancy thelr
sojourn therc will be bot evamesceni. Wea
could multlply iustances ad Infaitum of the ax-
tranrdinary effieacy of Dr. Callls Browne's Ohilo-
rodyne in Diarrhoa and seniery, Spasms
Cramps, Neuralgun, the Vomniting of Pregnuaney,
aml e a geners] sodative. that Bave occnred
nder our persongl abservation during many
yénrs. Tn Choleraie Diarrhieen, and éven in the

Articles Suitable for the Holiday Trade!

Since the Variety in Stock is too Great to enumerate we core
dially invite the Public to give us a call and judge for
themselves whether they wish to purchase or not.

NO TROUBLE TO SHOW GOODS.

hCm 11-3m

CASTLE & COOKE,

Would respectfully call renewed attention to their *

LARGE STOCK OF STANDARD GOODS

Especially selected to meet the demands of

Planters, Sugar Mills and Mechanics!

Recent large arrivals enable us to fill orders with inereased satisfaction,
and unremitting attention to the wants of our patrons and reéplenishing
stock from San Francisco, New York and England, to disappoint our cus-
tomers but very rarely. To catalogue our varied stock or properly de-
seribe it would take an entire issue of the GAzETTE, supplement and all
in fine print. Call and make your wants known. We specially would
call attention to new supplies as follows :

ASBESTOS FELT MIXTURE

Th SPFANDARD pipe and boiler covering;
and Hair Felf.

Palace and Vulcan Kerosene O0ils!

A large stock at bottom prices.

FRANKLYN STOVE COAL in quantities to suit.
Increased stocks and lines of Shelf Goods and Mechanics Tools,

F'iles, Saws, Planes, Etc.

A large line of AGATE WARE. A splendid “COOKING CR( W,
a new invention which should be in every nice kitchen.

wes= For the rest call and see for yourself !

Pearl,

IMPORTER AND DEALER IN

Stoves, Chandeliers and Lamps.

ALSO,
Crockery, Clasware, House-Furnishing Hardware,
Agate Iron and Tinvware.

AGENT HALL’S SAFE AND LOCK COMPANY

EAVER BLOCK, Fort Streer, Store Formerly Occupled by 8 Noty, opjposite
2 T = - F!;ipmk.:lt; & Co's Bank, ﬁtlnnlulll. = J .

A

Advertise in the

180 155 FORT St.. HONOLULU im
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more terrible forms of Cholers itself, we

medieins than Coellise Browne's from =
Conviction that it is decidely the best, and also
from nzense of doty we owa o the peofession
and the publie, as 'we ars of optajon thet the
snhstitiition of amy other than Collls Browne's
1$ o DELIBERATE BREACH OF PAITH oN THE PaRy
OF THE CHEMIST TO PRESCRINER AND PATIESNT
attke. 'We are, Sir, falthfnlly yoars. Syméw
Co.. Members of the Pharni. Scelety of Grest
Britisn. Hir Excelleacy the Vicoroy's Chepe
Ists.

CAUTION. —Vice-Chaneollor Sir W. Page
Waod stated that Dr, J, Collis Browne was,
nudoubtedly, the Inveutor of Chlorodyne: that
the story of the defendant Freeman was dee
liberdately  untrue. which, he regrotied 1o sy,
had been sworn to.—Bee*The Times," July 19,

Bold in bottics at 1s, 345d., 28, 0d., 4=, 04..
and 118, each. None s genulne without the
words **Dr.J. Collls Browne's Uhlorodyne ** on
the Goversiment stamp. Uverwhelming med|
cal testimony uccompanies cach bhottle.

Cantion.—Bewnre of Plrey and Imitattions,

Sole Minufacture—I, T. DAVENPORT. 13
Greal Russall S:rv:ct.l Il!;llnm-.-hur‘t. London.
b m

GE_mtfal Advertisements.

Water Tube Boiler,

I

L

Is superceding all other Steam Baoilers

B e - BECA:;SI;-: I8 MORE —
GEO, ENGLEHARDT, oA

MORE * 1t
mg- P“:;"g:";".‘&:":‘:. :mtl prices can be ohe

W. E. ROWELL, Hoolulu.

ugiy Sale Arent Hawslisn Ielunds

The Hartford Fire Insurance Gy,

— WARTPORD, CONNECTIOUY,
(comrmsren 1540,

pency st M

il ‘nr

it re

Hawaiian Gazette !

e

Only “Pebble” Establishment.

witnessed Its surprisingly controlling posw
We have never used any other form of ¢

THE BABCUCK&WILCUX‘ |
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