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gaostion nas been proved according to
the law of this coantry. namely, s sign-
ing by the Testator and a witnessing by
Two o more withesses, in this case three
witnesses, in his presence. I do nod
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give much value to tha attestation of
Alrs, Roy becanse she could not write
and prasumably could not read writing,

and 1 do not value the testumony of sach

& wilness very highiv In proving the sg-
nature of the Testator and the identity
 the instrameni

Mr. Thurston hsving the matter in
charge perceiving thal, then called in
Mist Ror sfter the name of John N
Robinson bad been signed, and John N
Eohinsan patting the instrument in sight
of Miss and as I rem
baad on his pame, said, that is my sig
natare aod my will: that is equal to her
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and to understand the business in which
he was engaged st the time.”

The third 1 shail cover completely
after this. It iz, **if vou shall God that
at the time he execnted the will he
knew what he was doing, and to whom be
was giving his property, it is sufficient.™
I don’t know of anything that I shall
say hereafter which will gqualdy thas; it
is & brief Statement of what the law
requires,

“HI vou find that the deceasad was
ahle to transact the ondinary affairs of life,
having a sonndness of mind, yon may
find that he wss campetent to execute a
valid will,”™ That is the fourth,

The fith does not seem nDecessary:
“Becanse & person is & spendthrifl oris
under goardianship as s spendthnit,”™
which was not this case—] will give it il
you think it is necessary, gentiemen—
“he is pot thereiore incapacitated te
make a will.”

A man may have perfect capacity to
fispose of his property by will and vel
be very inadequate to the management
of other business as for instance 10 mwake
cobtracts fur the purchase or sale of
property.” There 5 anthority for that
* A man may not have sufficient strength
of memary and vigor of intellect to make
and to digest all the parts of s contract
and vet be competent to direct the dis-
tribution of his property br will;"™ that
= law &= | understand 1t. Now there is
snother one as to the date of the will
which I shall comment apon faliy here
after; if I de not. plesse remind me of it.

The law, Gentiemen., ss you may have
gathered from maov of the instroctions
given w0 vou as law, is very tenderin
regard to the power of men and women
o dispose of their property by will, to |
giva It direction that it shall take |
sfter their death. There is no instru- |
which is =0 smple or may be
so smple a5 2 willk In deeding & plece |
of real esiste it may reguire more par- |
ticulamty of description and of the|
price, aod a3 vanaty of other mastters,
than it would to convey in a sentence |
many parcels of real estate, and besides

tha

real astate persooal property aod sl that |
amsn has. It can be done, perhape,

in fewer wonds than be can make s con- |
versnee or 8 lesse.  The law gives this
power o the marn dows 1o the (sst vears
: d the last stsge of feehle-
3 ! retains what is
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| that

| to which [ say the same things; that as

whether he has shown sense thus far in
the business of mdin'\‘hia will; 1 will
say, judge you if he had had the sense of
twelve jurors and the Court and Bar,
thus far he conld have done any be.ter,
1 do pot like to use such a strong expres-
sion, and I will say judge you whether
more sense and a larger mind would
have enabled him to do any better than
he did do so far in pettine a will made
sccording to his desire, and by which
Mr Thurston was able to provide lor
the convevance as | may say of the
whole estate without seeing Mr. Jaeger,
although he could not have dmawn &
dead for Mr. Robinson without seeing
what was in Mr. Jaeger’s hands, or 1n
the Registrar's office. )
To speak now of his genenal capacity,
for that has been attacked; that s, not
only his condition and capacity at the
time of the execution of the will, but
during the existence of his life. [ shall
not undertake, of course, to review the
testimony but I call your attention W
certain acts. In some respects 1 may be
iollowing Mr. Tharston’s line of anm-
meat, bat it was my own thought belfore
I beard him speak. Take the lease
made by the testator and Mr. Mark
Robinson to Allen & Robinson; Mr.
Allen persistently declined to =say
whether be judged bim to be capable,
and said that it amountad to this, that
he did not consider him capable, did not
consider 1t worth while to consult him
and spoke only to Mark Robinson. bBat
John Robinson Wae as much & party @
lesse, as a lessor, as Mr. Mark
Robinson, and his signsture and the
scknowledgment of it are appended 10
thar lease, and without it it would oot
have been a lease of Jobn Robinson’s
interest, and the fsct cannot be avoidad
ths: it was a lesse made with John
Robinson, snd Mr. Allen is in this posi-
ton: Either that be dealt with Joha
Bobinson as & person capable of making
s lesse, or that he took a jease from a
person who was incapabie of making it,
s lease which must have been cancellad
had it been brought before the Court, as
an instrument from s persan incompetent
to make one. From time to time, as you
know, instrumeots are brought beiore
the Court sod sre cancelled for instance,
deeds procured from old peopie who have
become incompetent to make them and
kave besa imposed upon, the Court sets
them aside. Now, aitogether the most
booorabls supposition for Mr. Allen is
that he cid not make what you may call
a2 fraudolent lease with his brother-in-
lsw, bot thal he ook bim &= a person
competent 10 be dealt with, there are
ouly those two suppositions. The same
ai applies slso to Mr. Mark
son, bat he was not questioned,
and dil not refuse to answer the ques-
tons which Mr, Allen did. Gentlemen,
i Jobn Bobinson was s proper party to
mske tha1 lesse, be was 3 proper person
tc mage s wiil me go briefly throogh
the scis with regard to the power of
attorney given to Mr. Jaeger with regard

: that power of afiorpey—it was
: ;uven by order of the Court, no
coaferred by onder of the Court—
D2 gav: I &5 & person competent 10 have
& irao-aciion with his property,acd s
very important one, the transfer and de-

{ the management and custody
of it to soother persoa, and be himself
and Mr Jasger and all the family
scquie~d in that a.d acted under that
i died . I say if he was competent
that, he was comp=tent to maksé
1l giving his property to his wife.

In recard to the signature to the bond
{ thee tax eoliscior for §£23,000, the appli-
be =0 sirong, becaose he
wiih hisown family who

|; & the same tme if
petans to Sgn that boad, be
= petent to deal with |
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ness men do their business. Bat we can
take an instance from the case now be-
fore us, taking the testimény of Dr.
McWayne, which cannot be sup: to
be other than true, no impu! is to
be made ppon it. I know of no instance
of the incapacity and inattention to busi-
ness of John Robinson displayed in the
testimony here greater than that dis-
yud by Dr. McWayne. Yon cannot
wwget, even if Mr. Thurston had not re-
peated hiz tostimouy to vou, his ulter
nability to remember when he paid his
two notes to Johin Robinson, his notter
inability to remember the rate of
interest, or even il he had paid
them  belore or since the death
of John Robinson, a wmarked line,
if he had paid them sometime duoring
e several years wantioned, "§T te 180,
He suid, as the nearest he conld ap-
*h to the guestion of time, that e
Ead paid them by installments, the two
notes of twonty-three huandred and
twenty-five bondred dellars. By Mr.
Jaeger’s book, which is in evidence here,
he had never paid an installment on
either of those notes, what payments he
bad made must have been payments to-
wands the interest, because in the ac-
count in this book of the items of pro-
perty which Mr. Jaeger was passing over
to Mr. L. A. Thurston as execnlsr, he
enumerates, promissory note of A Me-
Wayne, tweniy-three hundred, promis-
sory note of A. McWayne, twenty-five
hundred. and then he crosses these off,
be does mot obliterate them at all, the
figures and the writing are there, and on
the margin it says, paid, ander date of
April 25th, 189, and below is the entry,
interest on McWayne's notes for a cer-
tain time, eighteen months to date, one
hundred snd eighty-seven dollars and
fifty cents, and the principal, forty-eight
handred dollars. 1 s failure of memory
in respect o business transactions proves
incompetency to make & will, this might
be nsed in contesting a will of Doctor
McWayne; vet he is undoabtedly a com-
tent testator.  Of course, his memory
in this instance is to be considered in re-
gard to his memory of the transactions
on the 145th of Febraary, it is inevitable
that it should be. In the observations
which I have made to you concernin
persons with whom I am upon gms
terms sad towards whom 1 bave a
friendly feeling. I have from duty and
necessity followed up what I consider to
be the logic of the case and of the evi-
dence, and that, on thus Bench, I shall
always Jdo, however even blistering it
may seem (o be.

Anothar principle on which the Coan
must instruct you (and I have oaly
touched upon the evidence sofarasit
bears gpon the prineiple of considering,
weighing evidence) is in regsrd to the
spparent contradictions. These contra-
dictions are the stronges:, perhaps, as to
the doings of the 13th day of February,
and [ w.sh, and vou would wish,to make
the most charitable construction, a con-
struction which woald save any injarious
gpipion upon &ny parties who have come
before vou, and there is only one that I
see that would heip the maiter very
moch, because the contradiction is there,
and thsi is, the supposition that the
parties o2 two sides are in fact speaking
of differcntdstes. It is not at all deniad
or contested that this npame to the wiil,
J.N. Robinson, was written by him;
tke ather theory would be that it was a
fabrication. [If a fabrication, it would be
a gigantic perjiury on the part of Mr
Thorston, not to say Mr. Kinney and
others, s perjury which would disbar
Mr Thurston and if a prosecuting at-
torpey did his duiy and 3 Coart and a
Jary did their daty, woold send him to
prisom for the prime of his hife, so you
may tak- it &8s an absclate fact here a=
proved, that J. N. Robinson wrote that

=0 wes
oot

wient to DAy & plece

2. o & k.
Mr Smith—Yoz Lave not mentioned
the desl from Jesper, Your Honor.

Tbe Coani—I wascoming 1o that. Mr.

Jasger snd him two kois for & price
was beizer thst & persoe on- | wh E { t= a full sad fair coe,
ibe drafting of wills shoold | 2 o0 moch and 1 shonld ssy not

Mr. Jarger well knowing his

cdition and capacity and morsover
being is ibe very d=beate position of his

sizormey, dealt with him as & competent
me=. Now, H all these transactions had
been vl am imbectle, & persen “pon
comps mentis,’" which 3 & commen

- e 2 Dt | name. ‘That is a living witness. He be-
ety by giving it to his wile. | ing desd yet speaketh, However you
¢ Dot say suything in particoiar | dipes it, on ope side and the other, you
« laod which Mr. Roy sold bim. | pogs come back to this, that a clear,
&5 Sroog & case. becatse we &l § oven signatare was made by J. N, Rob-
¢ Mr. Bos's scqusintance With | ingon  Whatever sapposition might be
: bt = intimste ssthat of his | »gde that he coald ot have written it,
and family; bl R I in the same | ba has written it, whethsr on the 13th or

{. be was competent to dispose of | Bxh parties are strongly sore that they
. | speak of the 13th

some otiser dsy, he has written that.

Oa the part of those
w00 support the will, they have the
writiemwonrd, the “ thirteenth ™ day, oot
in Sgures, ot put in afterwards, bat
written w hen the will was written; and
ibe testiinony of Mr Tharsion, which is
uncootrsdicted is, that he wrote this
will from the instructions, or at all
events, Snished writing it jast before he
went down thers; yoa are to con-
sider the probability of & business and
professional mse, soch a8 Mr. Tharston
is, making the will and putting the date
in it, whether he was liable fo pat the

eXpres=.n and mest be Zoiliar to yoo
all, althcagh it i= oot in the English
lsmguape they would bave been invalid; |
& persco who 8 Ecows by bis family to
be commp—=tent o bay and sell resl estate
&od makc ases Or & lease = compelent
to devise bis property, and i Eoot
comfics v ith thas facsy thss it was best,—1
Bsve oo dondl B was best —thatl b=
shonld rve & power of sticeney to Mr.
Jasger &d pass over to bim the msn-
agemen: of Bis afsirs. Undoubtedly
Jobin Ectizscs was not s bright man
snd =of s bosiness man bot msey &
=an of forome s=d of leisars who does
=<t wazt to porsoe the soguisition of
fartene lesves bis bosiness in the hands
of agents nder dif-rent powers; and it
= sometiing sdminible o see 3 msE
w0 badi momey emcogh nat deveting

]

free tumes to the boose of Mr. Thar bimself to getting more. Is il besith,
z .'.'a.i'-""_._‘z" &3 AEDE InooTme, iiu- sar-
masded 5y an sSacticesie family —it

IZosce tha S wis o bosmess | —3 FEE ool

=% & reasomatle regane (hal be
wEL e ew

ki

scinal dste in or not, and H be would
oot be Gable o fnd it out, be well know-
ing that there was soine Importance fo
it. 1 ocly wention ihat oné cirenm-
stance. There is other evidence in sup-
port of the prood that this transaetion
was dome om the 1&h. The other evi-
dence you will consider, consider what I
dontspak fss wellas what [ do. On
ibe part of the comtestants, and mostly
on the part of Dr. McWayne, the medi-
cal man, the testimony is that he esuld
ozt bavte U=en in condition to make sach
s Sgostore or 0 do soch bosiness, If
poor Johie Bobinson had just previcosly
t=en for an hoor or two straggling forbis
life daring & paroxysm of cooghing, and
bis pein was only subdoed when be was
stupified by massive doses of ime;
i &= the testimany of Doctor McWayne
and of Doctor Tronssean, [ do pot know
whether Doctor Wosd was examined on
ihat point or not, certainly o those two
men, that be conld pot have trassacted
such basiness asthis that be wonld have
teen Iying in s beipless stopor. Baot
Joke Eohinson says, by this

that Be did doit.  Observe that the wit-

1y
+that he was fully intelligent, and that "

ﬁuy what ha% doiu;.;.:hnmlbr @aneral i -

m the direction very properly given by =
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veryone not know
how to make a will—that he called for his
two witnesses, or bad threo, and that he ‘
made, declared and pablished this for
his last will and testament; that if
vne part is not tene the other is not: if : : 3
the one is, why they hang ln!mhor? - . =
It is an ancient maxim of law, * falsus ,‘ ’ ')
in uno, falsus in omuibus "—false in one | A n
thing, false in all, and the converse. It s
15 & matter of reason that what is true in
one respect is true in all things that are
consistent with it, and so it would appear
that those who testified that he conld not The
have been in a condition to make such a crofy
signature, and could not buve been in f the
aocondition to understand what he was | Qinfirmit
dolng b the tuue, as in fwcs he did :
muakeo the signature, so he was in a con-
dition to understand what he was doing.
But as | have said, the caze does not
vitally hang upon the fact that it was
done on the 13th, il it was done in his
lifetime. It is not the law that the will
is valid if it was made on the day itis
dated, and not valid if it is in fact made
on another dgy, orif the witnesses are
mistaken as to the fact, we ize
that every day and all the time. One
of you may bhave done sny particular
thing—yon may have driven to the top
of Panchbowl and undertake to assign
the day, yvour wife dizagrees with you
and proves that you have the wrong day,
but you went there, that is a fact.

This Court has said it is not necessary
to prove the date with accuracy or exact-
ness, as dates are uncertain in the
human memory, and that a mistake of a
few months or longer in the dute wounld
not be fatal to the will if it was snbstan-
tially proved, thatis the case of a will
where they could not come nearer to it
atall; thatis law in this country and
elsewhere too. 5 Haw. Reports, p. 10.

There is one other principle to be
stated that you should carry with you in
all your considerstion of this evidence
and this testimony, and that is, that
there is a presumption of law in favor of
the sanity and competency of men; we
deal in that way every sin_v. You are
dning some business with a man, but
you do not first consider whether he is

competent; vou hear of a transaction,
but youdo not enquire, well, was the
man sane or insane; unless it was

Distributing Azents.
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shiown he was not an average man you
took it that he was. So that beyond
proving in the ordinary way, as these
proponents of the will did, and asis
always the case in the probate of a will
necessary to prove, that the maan is of
sound, competent mind snd memory,
the contesting party is bound to prove
that he was not so, so that the barden
of prool to show that he was not a com-
petent person to do the ordinary busi-
ness of life lies with those who set.up
that proposition.
Have you gentlemen anything to say
sbout the form in which the jury shall
render their verdict?
Mr. Haich—I should say that they
should find for the proponents or con-
testants.
The Court—Your verdict will be if
you find io favor of the will, we find a
verdict for the proponents, those who
have put the will in; if you should tind
that it is not a good will upon the groand
contended, your verdict will be for the
contestants.
Mr. Hajch—1I intend to ask the ruling
of Your Honor upon these requests since
bearing the charge.
The Court—Upon the matter of the
right and iuterest, the devisable interest
of John N. Raobinson in the property
which be hal evjoved during his life-
time, it i3 true as was stated
by counsel for the will, that he devised
what he hsd, and that the will would
carry that. If it should appear that un-
der the conditions, especially of his
father's will, and the will of Mr. Law-
rence has not been shown here, I do not
Enow what it is, if under the conditions
of that will he did not have a right to de-
vise property which be hsd his in
his life time, then the will does not take
it. Your duty is to find whether this is
his will as he made it to devise all his
pf%ﬁ:‘ly, that is, all that was his.

two first new instroctions I do not

Be. J. C. AVER & CO., Lowsll, Moss. U. S
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Ayer’s Pills,

HOLLISTER & CO., 108 Foar Sr.

Sole Agents Hawn. Islands,

think proper to give, the third peint,
number eleven, that the jury are at
liberty to find all the transactions of
John N. Robinson and Mr. Jaeger and
others who dealt with him were dealing
with s person who was non compes, not
of legal status to do any business. If you
20 back to that, it is true that these per-
sons ing with him did not make him
competent if he were not o, and woald
not establish as & matter of law that he
was compelent to make his will. Those
transactions, however, stand ar im

ant evidences of how he was idered
and treated by them.

The jury may retire.

The jury retarned in twelve minutes
with an unanimous verdict in favor of
sustaining the will,
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