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ntx Oocxr Gentlemen tho cill in
qwtsriea has boon proved according to
th law of this country naraoly sicn
we by in ltator and a tritnessinsTby
two or more witnesses in this case throe
witaessos in his presence I do no
ciw much value to the attestation of
Sir Hoy because she could not write
aad prsuotnby could not read wriUnc
aad 1 do mot value the testimony of such
a uitasss very hisbly in proving the shr
astareot the Testator aadtlie identity
of the instrument

Mr Thurston the matter in
ofearpj percatviag that then called in
Miss Boy after the name of John X
Robinson had been signed and John 2C

Itahfoson potting the Instrument in sisht
of iSss Roy sad as I remember his
haad oo his name said that is my sh
fiatere aad aty that is equal to her
seeing him sisn his name ior our law
kws aot najoire and very Irequent prac ¬

tice has established it the two wit
aessas shall siea at the sarue time they
west each sisn a the request aad in the
taraseaee of the testator bet not at the
saae time nor in the presence of each
atber 2Cow if that is the case he writes
his aaae hot once one witness sees him
write it as to the other he places his
hand on it and savsthis is my signature
so attesting it The mini witness was
Mr Kinney though not third ia order

In order that yon should aad a
vardkt ia ivor of the will as it is
called in favor of those who ncopce the
dH the scntori the jury must be

satisned thai at the time of the wilt John
X ItobHtson wus ot rdllase thai is not

-- and that he was of soond
io - ww- r k j nrfMl

I will oome to that hereafter lam
st present soiag tnroagh the iastrccttons
asVod Jot by counsel ana those are the
words of oar law And 1 will say farther
that sntyjet to soch qoahocauoas as I
naba that a test ot testamentary
capacity or capacity to stake a will is
vaanW as the execntioa of toe will the
testator eoold reaneeiber the property
he is sboat to dispose oL Iwiilqnalify
hat it woaJd aot beaeeessiry thai a man

should be capable at the time of execot
ine his will of mating aa inventory of
bis Ostate aad that iastrocucti is of less
imparlance ia this case because they dia
aotnadectake to xakaa inventory ot
taestate it was a will in wholesale terms
ior tn most part He ateatiooed his
homestead ia Honolulu aad everything
thereon aad all my propeny elsowhere
ia Honotahz aad fa aad all my
real estate withoac deseriuias it money
Siccts bonds mortgipas and other pro
pacty rel paoaaaloc mixed oi what
w description aad wherever situate of

--stuck I may die ssised or psssassed it
--sos ia seaeral tanas it is a safe way
ia mae a will aad one that is cites
iraeticed Where there is an eaaatera

iiaa of erory hmk of properry- - real or
jMjcsoaal aad a desigaaaoa where it
shall go to then the psoperty tht is aot

inarinaiiii that is aot devised is eoo
sloansd xs aot indaded ia the will and
g35 as if the aaa had akade ao wilL It
fe aotOLgary discribae proferry wbere
Aaw ire many devices of course it
its tot to be rttaiarrT if sad a
iwiiLiil bat a safe aad careful draftee of
a will ia aeh a ese woald make a danse
ptomidiBg for a ridary legsKe

hsiS aot bsa zseotiooed
x same parpa or other or to sooe

Vathfr naiac of kr K4ested to bs
gha is that the testator mas aot
eahr hare had the josser toaafwes-sia-a-

bat a soaad aad dtspdcf
itniini j I give ToaihacbatkistsI

have said btoie-- it is aot repaired dot
tte sboahl have beea abfte so asakeaa ia
vaaOQcj of his ptopasty at that time he
ad aot have smdh a memory as haJU

Be saoeM be able to remember She
psoas the membars of his issailyasd
mosietsoabide of his fejaflyjrhoe
he wuhedtD pronde ior ia some way
JLsma A soaad miad is eee whofly
fee from detasaoa7 Thre are rwc

of deiasioas aa insane deiesMB
a mmrhiif detasma baeaate aC de

ne bdcM action at zbe mmd
aooas of the auad I tob

be dekadoc if a pitso pssiseasry
STjajjasis fsses srhich have ao
ax all aad sets s though liey vere
farts if a man iar instsace- - iree
Act aa aaeetioBcate wife or acskiaua
chfid were paEfoaag his life were pvat
mar tbwts cyaag to ksil hum there ierag
aw Iwaadiwinia rf all w shoaJd ssy stox
he vas khKsin QBdecsdeiasiosL Aad
saaasaaa he misfct ia is if seSfdf
feasekSthe person aader sb dE
smn Be ss ao welasioK hss teas
fesfKA ia tas ea I tat omfr spitsa
tf m hfsmr k is m tfe tnstracsaons thu

T cfci sorrworrefcs AH of
the tnKtECKil facnttiss are to exist is a

dsHRjr of sgor awl narseay- -
bfC as a gsafrii dessrtpooe a

ss of mind the pwa saaaes

sds and ptKfwms fcsag afer dke

kicdawottf jaogmeat asosis
s ffiieaIdsisipoos af asfer seraadness
fnmad JmfamenS aad the triS h

jawm ar bajag the oantmCiag paraar
TmbaaBtr sad I jfcinti5e5iy

3ir Hindh has not fce ooaicii s be
ewwei in this esse
3fe TI Xoc aster jaakatStT
Tss Oxs lHssectBrr is ihxtfeffcfc

xessf nad chkhaAt depcir5g the
xarstam eadirar ot aheaseof htsssis
fesrss shs jecsss obSj vith th fniirJtj
ccBCirrBBi jfesfa e nas eaeeseB
sks ssi shich reiafte xtatos slirays to
ahaiaeal sasfis or hEhss

emassaaa cc the send czxadtj
She dassssaf as a Bfi3aa cc Eizsiec

Tfc jarr v is the sata tfrrg psE
kne fosH e bc these it days

Yar eighth jbszssxb I ctassc icsi
wceeM bisiarHr Eifiehieyffl

wtv k saadh ref satka to spei e z
satr rfeis is ie rertre she dj

Sov thes isnser Bnsrssaees xrs
agd was yeeiEaD3sStreTf Fro
M3 the srtE aamarj Ifatr scc 2

e tax arofera et Err SS5

etfisa m she sseae se exar te
gja ht asaaaa iar sfce jsry ss ceisftf
js wfeeSfeer se maa 2a xiwi w escz-st-iij- arf

fa a risLSSEiiSii zsiaasr sfas

sssBKtft a siir 22 wfea se Ptrac
atI tifeS232esiceirW
TaKfcei 332km3KSreit

sfgetE 4e be soets EcdieisHMS ami
sons sspecSsaar ties- - sasamsaaas ec
ssro safes wfekfc ire 3d pert ecosrrss
aat sfejcl cams ss gfttc g stwc
HK2Et I 3leZ say some k sie

Ite smoe as a rrgeCacraa Or es

susSsaeaSy scrm 63 emtSfis fcsm to istTT I

IBSJSWP

I anJ understand business ia
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having

will

that

qatutaoa- -

existeece
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tie was ens avKd at tue time
The third 1 sliall cover completely

after tliis It is if yon shall find that
or at tc umo ne exccuteit tue win ne

Knew what he was doing ana to whom he
was givinv-- his property it is sufficient
I dont know of anything that I shall
say hereafter winch will quality that it
is a brief statement of what the law
requires

If yon find that the deceased was
able to transact the ordinary affairs of life
having a soundness of mind yon may
find that he was competent to execute a
valkl will That is the fourth

The fifth does not seem necessary
Because a person is a spendthrift or is

under guardianship as a spendthrift
which was not this case 1 will give it if
you think it is necessary gentlemen

he is not therefore incapacitated to
make a will

A man may have perfect caracity to
dispose of his property by will and yet
be very inadequate to the management
of other businessas for instance to make
contracts for the purchase or sale of
property There is authority for that

A man may not have sufficient strength
of memorv and visor of intellect to make
and to digest all the parts of a contract
aaxl yet be competent to direct the dis¬

tribution of his propertv bvwill that
is law as I understand it ow there is
another one as to the date of the will
which Tshall comment upon fully here¬

after if I do not please remind me of it
The law Gentlemen as you may have

gathered from manvof the inductions
civen 10 you as law is very tender in
regard to the power of men and women
to dispose of their property by will to
give it the direction that it shall take
after their death There is no instru ¬

ment which is so simple or may be
so simple as a wilh In deeding a piece
of real estate it msy require more par
ticularity of description and of the
price and a variety of other matters
than it would to convey ia a sentence
many parcels of real estate and besides
real estate personal property aad all that
a man has It can be done perhaps
in iewer words than be can make a con¬

veyance or a lease The law sives this
pawer to the man down to the last years
of old age and the las stage of feeble ¬

ness provided he still retains what is
considered a sutacien intelligence The
writer of a will often takes the words
whispered ia feebleness wih his ear at
the month of the almost dying man
takes his iastrucaoas aad indites his
will aad he may sign it ia the las stages
of feebleness I nave seen and it is
pathetic to see the signatures upon some
wills here made bv business men of the
community who in their lives were the I

equals ot any in intelligence and the
habit of writis tne poor scrawl they
made when at jasi they iicned thetr
names to their iat will and teameat
Beyond that if he cannot sign his name
it is oer statute law bis name can be
signed by soise other person in his
presence and by his express diredioe
that woald apply also to a person who
could not wrste Mrs Soy is not in
eaptaied from making a will if she can
get some person to write her name

I have said is the course of this trial
ss to tbeqoesaon whether a maaiscoei
petea to make a will ia i should be
considered the kind cc a will he miht
make or might not mike asdlsida
maa mighi make a simple will who
oooid rc give the instricaons and
therefore ioteihgendy devise a very
complicated will a will hurdesed with
tresis aad conditions and kneicsres
toe uaderstaad he very well might do
the one aad not the other The will of
the father of Johc HobinsoB is vastly
more complicated than this w3i you
have heard part of it aad this ease
might have aacchcr asrecs if the will c
John SobhteQB had bes drawn bv Mr
Taerson as vefesmooesly and with as
meeh varietv as that ec the old sentle- -
aaa Jaaees Bohinsoe ew as I have
said before what is the wEl is this case
It was a will simply prondiag ior his
wise the partaer cc his Me it coald
hare bes writtee is fewer words it is
aot exteeded bat it cceld have been
written ia ataeh iewer weeds aad with
absolate smphey aad ye k woofci
have conveyed the estate It coeld
haTe ieea written ia three liaes never
theiess it was bter that a rersjas sa
derstasbdiag the drafrisgof wSis shoaid
PK in some ceorisisas which prrharts
John BobissoQ wosid not have put in s i

be had written t as xc lastasee here
is the iatrCiEasaca This is the last w3I
aad testaaeat ec me Joha 2v iobiasoa
cc KoboMk Oifae and thes Srst I
apfotat mv wiie Oirohae Johassa

obiasae aad Xocris A Thertoe of
said Konolefe to be my exeosftccs an
eadtMai persca cams ncc have pe
thatie bsyetifbehiwrittcsthathe
giTes and denies all his real asi per
saaal estase wfakh fee poseseai to his
wife that weald fesTe carried sa ecce cc
a and waeii have been gcol ia ctser
resfi33ts by that afcee Sa alio the pro--
vtstoB xaat his ecs were to te rrst
paid thj wceM have bees piid if he
had aot provided far th- - bst E was
regmarSsrthe ataomevso r r-- it as be

2wr the tescksecy is that Jca
Bobinsoa fed a psriase which he zl
lowed persisaentSy ir the rttrr g ec his j

and ended ca that 23Ea daycf Feferekrv
is that sact rcoea He wets two er
febrse tiEsas to the beese ec Mr iBErstcc

befu
he

tte
asse tatLt Eosrosea waaca we
Tssitcdv aad weaea to be aiso as
CG3e aad be thee zzt ts fstranrrif
50 Mir 7yr bgc this w2i
has been draws that se wisaai to de¬

aZ his peefesty to his wSs Mr
isesswe TSj pecteay

scsrpersaas in ycerwiO azy rtersbers
cc ye2r e34t He saai a aoi be
gate She rstsic tofy vss art wee
tafi bat his wMr weeid ceceai acr
bar sspf rt ee tae pcvfiqKr viaB se

wxt 5jt He sxve a raiscc

Mr Jicssrasirscpora
sir3S5rtT neaua
it was ox x ressccaae reascc tiit
dsSsot wifcim tokrew xrtz tarccss

zi cd Sajsr cact Ibe
x w3L wrsdi exaaijj tJbsa

as to
Wr XS1 ferl S2Sf

rccdL sras tes scrjese Tradic
KZ3CS2C 5C JiSsZ hzSSLZii Efi-

tin rn ira tt vt-rf- - vi
r--
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whether he has shown sense thus far in
the business of making his will I will
say judge you if he had had the sense of
twelve furors and the and Bar
thus far he could have done any beter
I do not like-- to use such a strong ojqres
sion and I will say judge you whether
more sense and a larger mind would
haw enabled him to do any better than
he did do so far gettinc will made
according to his desire and by which
Mr Thurston was able to ptovido lor
ilia eonvovance as 1 mav snv of the
whole estate without seeing Mr Jaeger
although he could not have drawn a
deed for Mr Robinson without seeing
what was in Mr Jaegers bauds or in
the Registrars office

speak now of his general capacity
for that has been attacked that is not
only his condition and capacity at the
time of the execution the will but
during the existence of his life I shall
not undertake of course to review the
testimony but I call your attention to
certain acts In somerespects I may be
following Mr Thurstons line of anru
nieut but it was mv own thought before
I heard him speak Take the lease
made by the testator and Mr Mark
Robinson to Allen A Robinson Mr
Allen persistently declined to say
whether he judged him to be capable
and said that itaniounted to this that
he did not consider him capable did not
consider it while to consult him
and spoke only Mark Robinson Eat
John Robinson ws as a party to
that lease as a as Mr Mark
Robinson and his signature and the
acknowledgment of it are appended to
that lease and without it it not
have been a lease of John Robinsons
interest and the fact cannot be avoided
thai it was a lease made with John
Robinson and Mr Allen is in this posi ¬

tion Zither that he dealt with John
Robinson as a person capable of making
a lease or that he took a lease from a
person who was incapable of making it
a lease which must have been cancelled
had it been brought before the Court as
an instrument from a person incompetent
to make one From time to time as you
know instruments are brought before
the Court and are canceliedjfor instance
deeds procured from old people who have
become incompetent to make them and
have been imposed upon the Court sets
them aside 2Tow altogether the most
honorable supposition for Mr Allen is
that he aid not make what you may call
a fraudulent lease with his brother-in-la- w

but that he took him as a person
competent to be dealt with there are
only those two suppositions The same
argument applies also to Mr Mark
Robinson but hs was not questioned
and dkl not refuse to answer the ques-
tions

¬

which Mr Allen did Gentlemen
if John Robinson was a proper party to
make Ukat lease he was a person
to make a wilL Let me go hriefiy through
the acts with recard to the power of
attorney given to Mr Jaeger with regard

which I say the same things that as
he gave that power of attorney it was
nothing given by order of the Court no

conferred by order of the
he gave it as a person competent to have
a transaction with his property and a
very important one the transfer and de-

livery
¬

if the management and custody
of it to another pers aad he himself
and Mr Jaeger aid all the family
acquiesced in that Sid acted under that
until he died I say if he was competent
to make that he was competent to make
a will gvtag his property to his wife

In regard the signature to the bond
of the tir collector for f23iCO the appli
catkxi cannot be so strong because he
was not dealing with his own family who
kaewhzmso well at the same time if
he wert competint to sign that bond he
was of coarse competent to deal with
his property by giving it to his wife

Ineei not say any thing in particular
aboot the land which Mr Roy soH him
it is net as strong a case because we all
see that Mr Soy acquaintance witn
him was cot so intimate as that his
brother and family bet it is in the same
hue If he was cczpetent to bay a piece
of land he was competent to dispose of
it to sell it

Mr Saiith Toe have not mentioned
the deed from Jaeger Your Hocer

The I was coming to that Mr
Jaeger sold him two lots for a price
which seemed to a full and fair one
neither teo mech and I shecld say cot
tco little 2drJisz well knowing his
conditioa aad eanccitv and moreover

I being in the j delicate padiioa of his
attorney ceait wisa ami as a competent
maa Zianr U all these traussctiens had
been with an imbecile a person con
compiDS menus which is a common
express 11 azxi must ftrrTKsr to yea
aL aktoedh it is xxe ia the English
StagEsge they would have been invalid
a persos who is kaown by his family to
be compr tent bey and sell real estate
aad male leases or a lease is competent
to devise his property and it is net in
rmfvr t ih that factthat it was best 1
have ao occbt it was best that he
srsoeHgfve a power c atarsnevto Mr
Jaerard pass over him the msc
acemeat oc Ms n r TTDdscbtedlv

I John BiisBca was zx a bright man
aaa ecc a eesmess man gzz many a
rrrci fcctcas xzdcf iecre1o ekes
sec want pcrsoe tfc tsicisiisaa cf
Scrtese kaves his besirjess in the hands
cfacafr Tscex diSireat z scdlt
is sccsesrizz admirable to ste a r
wfco had mccey eaccjh zxit deveciag

i himself getfegmcre In ill health
to barPi a bosDrSE iatervaew wfca him I havta aa icccsae sar- -pts
aad obcaaard it iyr Mr Therscecrs roezided tj an aactKcate family it
jj iagsoaashcrasewbes ae it eoaesmdl ippeirs trit they tccigoi care cf bkn

Mr UsarswE thatiiwxs cc baess I itwzs jccda better that be shocte
Snxt fee waaied to see him azI aa ts eatrsa rsEaxjs taat ct 1 ttzzaz
taabugc Txrigetrny irv h t toaa agfe t zzdzixe fena athirr ice
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ness mon do thoir business But we can
tako an instance from the caso now bo
foro us taking tho testimony of lr
McWayne which cannot lw to
bo other than true no imputation is to
bo made upon it I know of no inshinco
of tho incapacity and inattention to busi-
ness

¬

of John Robinson displayed in tho
testimony hero greater than that dis-

played
¬

by Dr MeWavno You cannot
torgot oven if Mr Thurston luiH not re-
peated

¬

his testimony to you his utter
inabtlitv to retupmber when ho mid his
two notes to John Robinson his utter
inability to remember the rate of
interest or own il ho had paid
them before or since tho death
of John Robinson a marked line
if he had pud them sometime during
the Mwral years mentioned 87 U ISsM
He said as the nearest he could ap
proach to the question of time that ho
had paid them by installments the two
uotes of twenty threo hundred and
twenty five huudred dollars By Mr
Jaegers book which is in evidence here
he had never paid an installment on
either of those notes what payments he
had made must have been pavments to--
warus uie interest oecause in me ac-
count

¬

in this book of the items of pro-
perty

¬

which Mr Jaeger was passing over
to Mr L A Thurston as exeoular he
enumerates promissory note of A Mc-
Wayne

¬

twenty three hundred promis-
sory

¬

note of A McWayne twenty five
hundred and then he crosses these off
he does not obliterate them at all tho
figures and the writing are there and on
the margin it says paid under date of
April 25th 1S90 and below is the entry
interest on McAYaynes notes for a cer ¬

tain time eighteen months to date ono
hundred and eighty seven dollars and
fifty cents and the principal forty eight
hundred dollars If a failure of memory
in respect to business transactions proves
incompetency to make a will this might
be used in contesting a will of Doctor
McWayne yet he is undoubtedly a com-
petent

¬

testator Of course his memory
in this instance is to be considered in re-
gard

¬

to his memory of the transactions
on the 13th of February it is inevitable
that it should be In the observations
which I have made to you concerning
persons with whom I am upon good
terms 3ad towards whom I have a
friendly feeling I have from duty and
necessity followed up what I consider to
be the logic of the case and of the evi-

dence
¬

and that on this Bench I shall
always do however even blistering it
may seem to be

Another principle on which the Court
must instruct you and I have only
touched upon the evidence so far as it
bears uon the principle of considering
weighing evidence is in regard to the
apparent contradictions These contra-
dictions

¬

are the strongest perhaps as to
the doings of the 13th day of February
and I w ih and you would wish to make
the most charitable construction con-
struction

¬

which would save any injurious
opinion upon any parties who have come
before you and there is only one that I
see that would help the matter very
much because the contradiction is there
and that is the supposition that the
parties oa two sides are in fact speaking
of different dates It is not at all denied
or contested that this name to the will
J 2 Robinson was written bv him
the other theory would be that it was a
fabricati m If a fabrication it would be
a gigantic perjury on the part of Mr
Thurston not to say Mr Kinney and
others a perjury which would disbar
Mr Thurston and if a prosecuting at-
torney

¬

d d his duty and a Court and a
Jury did their duty would send him to
prison fcr the prime of bis hie so you
may tak- - it as an absolute fact here as
proved that J 2t Robinson wrote that
name That is a living witness He be
ins dead vet speaketh However vou
discuss it on one side and the other yon
must come back to this that a clear
even signature was made by J X Rob¬

inson Whatever supposition might be
made tht he could not have written it
he has written it whether on the 13th or
some otner day he has written that
Both parties are strongly sure that they
speak of the 13th On the part of those
woo support the win they have the
writtensword the thirteenth day not
in figures not put in afterwards but
written when the will was written and
the testimoav of Mr Thurston which is
encoatradicted is that he wrote this
will from the instructions or at all
events finished writing it just before he
went down there and yoa are to con-
sider

¬

the probability of a business and
professional man such as Mr Thurston
is making the will and putting the date
in it whether he was liable to put the
ideal date in or not and if he would
not be liable to find it out he well know-
ing

¬

that there was some importance to
it I osly mention that one circom
stance There is ether evidence in sup¬

port et the proof that this transaction
was done on the 13th The other evi
dence yon wfll consider consider what I
do notspeakof as well as whatldo On
the ptut of the contestants and mostly
on the part of Dr McWayne the medi-
cal

¬

man the testimony is that he could
not have been in condition to make such
s signature or to do such business If
peer John Robinson had just previously
been fcr 2a bocr or two strcgzHnz for his

J r

stcEtaea by massive coses ot mcrpmne
it is the ttimoay of Dcctor McWayne
aad ot Doctor Trocsseac I do not know

bather Doctor Wood was examined on
that potat or cot certainly cf those two
men that he coald cot have transacted
szch besiaess ss this that he would have
teen ryinz in 2 helpless stnpor But
Joan Robicsoa szjs by this autograph
that fce did do it Observe that the wit--

cirecsiy srppcriing this Trfli were
prsjt srl 2 that he did ii and that
the tcadrsoov c these others is that he
cade not hzve teen in 2 eosdliicn to do
s
d ie

llr Hzzth11 Ycxzz Hoax Tezse the
cxecskxx tfzz insrely thas he srzs not
macccdhioctoriierkaDdit that has
baea 127 zrgsmsit freer the begjenieg
zen thai he cccld net haTe deceit Isay
h r22y hive made the egcatcre sadecmd5t2Lad the act

TfeCcert I have prESmd it to the
Jrr fcr ccsalratia that this arefl
nitun name cocii noc have teen exe
cramanljiDg endsa the stnpor
c tfcer miserrs zrA zl DodorTrocs

zzz cxiakn z to ba taken bizhrr
stcth KiaKS d zzenoise It isin--

his rf Ti As I Eii set fca e7Tdeie-- cruSSt to fceEevie trt s mzn mrXA- - -- -- - m r i T

1

fcxrestito
T t tc z r y -

supposed

1 -- r T t

2T2S2 fnxst cda zhseei deuhW cpyr
iree M a IH tTif Sfii

Z2GK itzzA irAhsTzzA fall together or
as th srcs dStired from the Latin ii it
f2Jt be coridstect sUzd tozeez It
vctgd be arzfe fcr tLe eossarzx ot
troStace thai if yea believe that he
wto6s sfces es as Hr Tbezstan milr Khzzev dssrrsixA his imrinz that

Hso tree as iter tesuSed that fas
ts ETfsd that he w v- -

cciit that ho was fully in tolligcn t and that
no know what ho was doing that follow-
ing

¬

tho direction vory proorly given by
his attorney eoryono does not know
how to make a will that ho called for his
two witnesses or had threo and that ho
made declared and published this for
his last will and testament that if tho
one put is not true tho other is not if
tho one is why thoy hang together
It is an ancient maxim of law falsus
in uno falsus in omnibus falso in ono
thing false in all and tho converse It
is a matter of reason that what is truo in
ono respect is truo in all things that aro
consistent with it and so it would appear
that thoso who testified that ho could not
have been in a condition to make such a
signature and could not Imvo been in
a coulttion to ii dir tand w hat ho was
li b kt tho tune as in fact ho did
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dilion to understand what he was doing
But as I have said tho case does not
vitally hang upon the fact that it was
done on tho loth if it was done in his
lifetime It is not the law that the will
is valid if it was made on tho day it is
dated and not valid if it is in fact made
on another day or if the witnesses aro
mistaken as to tho fact wo recognize
that every day and all the time Ono
of you may have done any particular
thing you may havo driven to tho top
of Punchbowl and undertake to assign
the day your wife disagrees with you
and proves that you have the wrong day
but you went there that is a fact

this uourt has said it is not necessary
to prove tho date with accuracy or exact-
ness

¬

as dates are uncertain in the
human memory and that a mistake of a
few months or longer in the date would
not be fatal to the will if it was substan-
tially

¬

proved that is the case of a will
where they could not como nearer to it
at all that is law in this country and
elsewhere too 5 Haw Reports p 10

There is one other principle to be
stated that yon should carry with vou in
all your consideration of this evidence
and this testimony and that is that
there is a presumption of law in favor of
the sauity and competency of men we
deal in that way every day You are
doing some business with a man but
you do not first consider whether he is
competent you hear of a transaction
but you do not enquire well was the
man sane or insane unless it was
shown he was not an averaee man you
took it that he was So that beyond
proving in the ordinary way as these
proponents of the will did and as is
always the case in the probate of a will
necessary to prove that the man is of
sound competent mind and memory
the contesting party is bound to prove
that he was not so so that the burden
of proof to show that he was not a com-
petent

¬

person to do the ordinary busi-
ness

¬

ot life lies with those who setup
that proposition

Have you gentlemen anything to say
about the form in which the jury shall
render their verdict

Mr Hatch I should say that thej
should find for the proponents or con-
testants

¬

The CourtYour verdict will be if
you find in favor of the will we find a
verdict for the proponents those who
have put the will in if you should find
that it is not a good will upon the ground
contended your verdict will be for the
contestants

Mr Hatch I intend to ask the ruling
of Your Honor upon these requests since
hearing the charge

The Court Upon the matter of the
right and interest the devisable interest
of John N Robinson in the property
which he had enjoyed during his life-
time

¬

it is true as was stated
by counsel for the will that he devised
what he bad and that the will would
carry that If it should appear that un-
der

¬

the conditions especially of his
fathers will and the will of Mr Law-
rence

¬

has not been shown here I do not
know what it is if under the conditions
of that will he did not have a right to de-
vise

¬

property which he had called his in
his life time then the will does not take
it Your duty is to find whether this is
hi3 will as he made it to devise all his
property that is all that was his

The two first new instructions I do not
think proper to give the third point
number eleven that the jury are at
liberty to find all the transactions of
John X Robinson and Mr Jaecer and
others who dealt with him were dealing
with a person who was non compos not
of legal status to do any business If you
go back to that it is true that these ner--
sons dealing with bim did not make him
competent u he were not so and woald
not establish as a matter of law that he
was competent to make his will Those
transactions however stand as import-
ant

¬

evidences of how he was considered
and treated by them

The jury may retire
The jury returned in twelve minutes

with an unanimous verdict in favor of
sustaininz the will
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