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DE ANTICIPATED.
It mny or mny not bo thiit Judge Dc Holt his Inspiration for tlio

bold words lie lielil regarding tlio overruling of trlnl courts by the Supreme

Court on mere technicalities, in his refusing- - n new trlnl to the second

Tnkamoto, from tlio rccommendatioii of President HooBuvcit

on the same in his to the Congress. There is ccrtninly

n strong similarity the expressions in tho two deliverances in question.

the ideas are with Do Holt or otherwise, his expression

of them is not here to be nttneked.
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Tho object of bringing forward tho subject now is merely to show that the

Supremo Court of the Territory of Hawaii anticipated even the recoininomintioii

of President Itoosevelt on tho subject and, further, that it has not adopted

tho courso mentioned by Judge Do Holt. It is not necessary to repeat the

latter's observations quoted only yesterday in this paper. What tho President

said is reproduced below. After recommending at considerable length tho pas-sag-

of a bill actually to be introduced lit this session, giving tho Govern-

ment tho right of appeal in criminnl cases, but only upon points of law, the

President proceeded to say:

"In connection with this matter I would like to call attention to the very

unsatisfactory state of our criminal law, resulting in large part from the

habit of setting aside tho judgments of inferior courts on technicalities ab-

solutely unconnected with the merits of the case, sind where there is no at-

tempt to show that there has been any failure of substantial justice. It would

bo well to enact a law providing something to the'effect that:
"Xo judgment shall be set nsido or new trial granted in any cause, civil

or criminal, on tho ground of misdirection of the jury or the improper

or rejection of evidence, or for error as to any matter of pleading or

procedure unless, in tho opinion of the court to which the application is made,

nfter an examination of the entiro cause, it shall affirmatively appear that tho

error complained of has resulted In n miscarriage of justice."
Now it happens that the Supreme Court of Hawaii forestalled tho Presi-

dent in theso sentiments, in solemn exposition of the law of a case, by nearly

a year and .ludgo Do Holt's utterances on the subject by precisely one year.

This was in the 'opinion of the court, by Mr. Justice Hartwell in Kapiolani

will clearly from following 'abstract of aKstatc v. Thurston, as appear tho(

portion of that deliverance. Actnally, indeed, the anticipation stated is years

old as shown by tho court's citations from its own previous decisions. In the

case hero quoted, decided in the first week of January last year, the court

discssses a question of the admissibility of certain evidence, concluding: "Xo
logical reasoning, no theory of hearsay or res gesta makes this action of the

church a probative fact for tho jury to consider. Its admission as evidence,

against the action of the defendant, and the refusal of his request to take

it from the jury was erroneous." From this point the opinion of the court runs

in part ns follows:
"Hut we do not think that on this ground alone a new trial ought to

bo granted. The tendency of American decisions is to enlarge the scopo in

civil cases of the doctrine of harmless error in admitting evidence. Wrongful

exclusion of evidenco is far more likely to harm than is wrongful admission.

An nppcllato court ought not to bo so ready to order a new trial upon conjec-

ture that the jury may have based its verdict wholly or in part upon tho

irrelevant testimony as in eases in which a party was not allowed to make

out his case. Tho modern jury is apt to draw its own inferences from evi-

dence before it rather than to adopt tho conclusions of an ecclesiastical tribu-

nal. The ease has had two trials with tho sumo result, although tho expul-

sion was not shown at the former trial. Tho judge who tried the case had

time after tho verdict to reconsider his ruling and in denying a new trial
probably thought that the verdict wan right. A trial judge properly refuses

a new trial for admission of irrelevant testimony if he thinks that upon the

other evidence the verdict was right and probably not influenced by the ob-

jectionable testimony, as in granting a new trial ho is apt to regard the verdict

as wrong. N

"Hy the early English rule erroneous admission or exclusion of evidence

did not authorize setting aside the verdict 'unless upon all the evidence it

appeared to the judges that tho truth had thereby not been reached.' 1

Wigmore, Evidence, See. 21. Hut about tho year ISM English courtB began
setting aside verdicts for admission of irrelevant testimony unless the same

fact was otherwise proved. This continued until the Judicature Act of 1S73,

which restored the original rule, enacting that a new trial should 'not be
granted for improper admission or rejection of evidence unless in tho opinion
of the court some substantial wrong had been thereby occasioned on tho trial.'

"THIS COURT IX SEVERAL CASKS HAS DECt.IXED TO ORDER A

XEW TRIAL FOR ERRORS WHICH APPEAllEl) TO IT TO HE HARMLESS.
Thus in Merricourt v. Xorwalk Tire Ins. Co., 13 Haw. 221, 'Although wo do

find that the trial judgo was clearly in error in some of tho rulings- on tho
ndmission and exclusion of evidenco complained of, still we do not consider these
errors of BUflicient gravity to justify us in sotting asido the unanimous verdict
of tho jury and remanding the cause for a new trial.' So in Clay v. Farley,
10 lb. 79, ia respect of certain evidenco of doubtful relevancy, 'tho error was
harmless, for not only was thero ample. other uncontradicted evidence to require
tho findings ns to tho fact and tho amount of tho shortage, but some of thnt
evidenco consisted of admissions, ns to both tho fact and the amount of the
shortage, mado by "Wright before his resignation and in connection with his
official duties, so (hat the admissions objected to.were lit most merely cumu-

lative.' Upon an erroneous exclusion of evidence In Territory v. Wright, lb.
144, 'Wo cannot, however, say that its exclusion was prejudicial to the defen-

dant or was reversible error, tho defendant having substantially admitted tho
receipt of the money.' In Wong lloon Kan v. I.ui Yun, lb. 730, upon the same

usbject, 'If it was error to allow this question, tho error was harmless, for the
issuanco of tho warrant and tho arrest of tho plaintiff on defendant's com-

plaint wcro fully shown otherwise.'
"As n general rulo wo think that new trials ought not to be granted for

errors in rulings upon cvidonco when thero is no reason to believe that they
iffected the verdict."

IAUKEA AND THE JOB CHASERS.
Those Democrats who supposed that Sheriff Iaukea had gono into office

to Cud places on, the payroll for ward politicians, mistook tlio man ns well as
tho issues upon which ho was elected. Col. Inukea's whole record in office,
extending back n good many years, is that of n conscientious public servant.
Among nil tho Hawaiian officials of tho monarchy ho perhaps stood first in

his devotion to ideals of good government. Nothing more is needed to prove
that, than u study of his official correspondence as Crown Commissioner, which
1b now among tho archives. The plucu he held was one of temptations and it
could have been used to further questionable politics in a marked degree;
but Iaukea miido clear from tho start his purpose to consider the office a public
trust and to administer it accordingly. There was no graft in it while Iaukea
had charge, nor had it a swollen payroll nor u following of riflrafT,

When tho Democrats named Iaukea for Sheriff they appealed to inde-

pendent Republicans to support him on thcv ground that ho would reform, not
perpetuate, tho abuses of police administration. Helieving in him, tho Inde-

pendent Republicans took tho Democrats at their word, turned out for Iaukea
and saved him from defeat. Wcro tho spoils Democrats, tho hungry jobchasers,
so dull as to suppose thnt such a man, with such n backing, would turir the
police station into a feed-troug- where any Democrat, hungry for spoils, might
come and get his fill I Do theso iiooplo now undertake to tell tho public
that their campaign promises for Iaukea and his for himself, must bo looked
upon as buncombe! If so, they nro counting without Iaukea.

But let us be understood in full. It is not to bo supposed for a moment
that Shoriff Iaukea will muko no more changes in tho personnel of the police.
To get rid of old abuses one must evict those who perpetrated them and put
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better men In power Hut thnt iiort of thing requires time. A new Sheriff of
Onhu county can not lnstnntjyNllrchnrge one force of police and automatically
provide nnulhcr Just as fnmitin) with the work to be done. There is no RToup

of trained men wiitin, outside on call to mnn nny department of the County
rfovcrmiiPiit. Thu new Sheriff hns, indeed, got rid of the worst of tlio old

nlicu nffendeis and, ns he see?, from week to week, chances to make desirable
changes, ho may be trusted to achieve them. All other things being equal, we

thnuld stippoc he would confine hi- - appointments to Democrats ami independent
Republicans, as Leing the men most Interested in the success of his administra-
tion. Hut from the spoils system and from ni'unlng the doors to the hungry
and thirsty rounders thnt beseech him to forget their records give. them
oli, he naturally and inevitably recoils. To serve them Is not what ho was

fleeted for and Inliken is not the man to have taken an election under such
I'lrcuinstnnces.

UNDEFENDED HAWAII.
The Army mid Xnvy Journal, n high authority, says that "the development

of defenses for our insular possessions tins been too long neglected nnd should
be taken In hnnd without further delay." And speaking of Hawaii's situation
in paitieiilar it says that "effective fortifications" hero nro "urgently needed."

I'nr nbout nine yenr3 Hawaii has heard nnd made this plea without results
so far as actual defenses arc concerned. It is n singular fact that the United
Stntes, having nequired the Hands, pays less nttcntion to their safety than it
did to thnt of American intercts here when the islands were foreign. Under
the monarchy, American residents could always sec tho broadsides of their
country's ships in Honolulu harbor; now, a United States warship is a novelty.
Then, the Wnshlngton government took great trouble to obtain the right to
occupy Pearl Harbor for naval purposes, but since getting the place in fee
simple it has not built a dock there nor mounted a gun. Indeed it hns not yet
provided that inland bay with n safe sea entrance for large ships.

Certain merely preliminary' work hns, indeed, been done. Some land for
a navy yard at Pearl Harbor has pnssed.into Federal control; sites for guns
about Honolulu hnvo been bought and there are reservations for troops. Hut
most of this work wns accomplished a good while ago and there is no sign
of anything more being contemplated. Interest in tho matter at the War and
Navy departments seems to liavo congealed. Somo say that Secretary Tnft
wants tho Philippines nnd Pnnaina taken care of before anything is done for
us and that tho Navy Department is displeased because the owners of sugar
land about PcutI Harbor want sugar prices rather than pasture prices for it.
Hut that is a matter of gossip. The crucial fact remains that a hundred millions
or so of American wealth lies hero exposed before the eyes of n strong nnd
covetous Pacific power; and that if these islands should pass under control of

that power they would soon be made so formidable, especially as a safeguarded
rendezvous of a great fleet, that the Pacific coast, to protect its own wealth,
might eventually have to spend a hundred millions on forts and ships for its
own defense.

Hero is a phao of the mnttcr which ought to have weight with Congress
and would have such weight if there were any one, representing Hawaii at
Washington, who would press for Hawaiian naval and military appropriations
with intelligence nnd zeal. Such things aro done, and done successfully, by
ether places. Many a dilatory board of engineers hns been stirred into action
by the President or by Congress upon whoso sympathies some

community has been at work' 'And this brings to mind the idea that, if
the President could be as deeply interested in the question of our defenses ns
ho is in creating thoso values which requiro defense, we might soon be pro-

vided with both forts nnd naval station. Is there no way to reach and im
press him with arguments in poinO

BUSINESS, NOT POLITICS.
Sam Johnson hns done the right thing in getting out of politics. He is

employed to make roads and attend to the city's garbage and do both duties
as economically and well ns he knows how. While in politics he was nioie or

less under tho thumbs of tho men who worked for him. He could not safely
offend n lazy man by compelling hini to do a fair day's labor for a fair day's
pay, because, in that ease, the mau might not vote Sam's ticket. Xow, being
out of polities, he can compel efficiency with the alternative of dismissal.

All this will be good for tho community nnd good for Mr. Johnson. It will
help both; and the Republican par.ty will gain more from the record of wise
administration of public works than it possibly could from the enforced align-

ment, on its side, of a lot of roadimcn and garbage carriers at the primaries
or the polls. "

With the road department out"of politics on the one hand and the polico

department on tho other, and both intent on duing the best that is in them,
Honolulu might to have n sol t of civic millennium. This situation every
good man should do his best to perpetuate. What this place most needs nnd
wants is not politicians and party jnnchincs, but honest workers nnd clean
business methods in office. The tense discipline of parties that have pres- -

dents, governors nnd United States senators to help elect is nut needed in
his little Territorial community where our political interests nro all local,

where we all know each other and can pick out the best men for offices,
Wo can work out average good government here without all the formalities
of organizing and drilling and that pertain to States where the
change of a single vote may decide the fate of tho nation. Dosses can bo
entirely cut out without harm to any legitimate interest we have. This paper
knows of no more hopeful sign than that one of the two powerful Republican
dictators has been shorn of his strength at the polls nnd thnt tho other has
voluntarily relinquished politics.

"

PANPACIFIC CONGRESS. '

The object of tho Panpacific Congress of Consuls, which, it is honed, will
be convened here, is tho extension of American commerce. It is n part of the
duty of all memlers of the United States Consular corps to aid ns much as it
may bo in their power the interests in foreign countries of nny or all of the
homo manufactures. Aside from the one commodity of sugar, Hawaii lias, as
yet, little to show in the line of manufactures and, while direct good may not
como to her industrially from the proposed congress, indirect benefits are sure
to tollow. Hawaii is u comparatively new country on tho man. She looks to
tourists as much as to anything, excepting, always, suar, as revenue producers.
Residents of foreign countries, ns well as thoso of the mainland, are in positions
to speak well or ill of the place and as Hawaii is noted for its hospitality thero
can be no doubt of the good thnt will como from tho ontcrtainment of theso
visitors. The present ulnn is tnshuvo nil of tho Pacific nort consuls meet and
discuss in congress the needs of 3Tho localities at which they nro stationed.
Hawaii as u place of meeting has been suggested for tlio reason that it is
fairly central, and that, if tlio habit of coining here is once fixed, it mny
get to be a gathering place for all sorts of influential bodies interested in
Pacific ocean nlVairs commercial, political, scientific nnd even literary.

Tills proposed meeting wns suggested on the mainland nnd Hawaii was
quick to act upon it. Congress, however, must be looked to for transportation
for consuls, though in ease it should not act, tho payment of sufficient mileage
could bo ordered by tho State department.

HJlo is doing well in tho matter of a breakwntcr unless all signs fail. Tho
fato of an appropriation under tho River nnd Harbor bill has for years de-

pended upon whether tho member from the middlo west could bo convinced
that thero was a river or harbor where tho introducer of a measure snid there
wns and if so what wns tho gooj of having it thero instead of Bomcwhoro
olsof From the report of tho meeting of tho Honolulu Chamber of Commerce,
it appears that llllo, with tho nld of Secretnry Wood, has nailed the inilucnco of
tho member from Kansas, where tlio Kaw flows thrco hundred nnd sixty-fiv- o

days in tho year, without a breakwater or a dam, and of the member from
tho southern district of Colorado who gazes on tho empty irrigation ditches
and prays for rain. Having obtained pledges from tho commercial bodies of
thoso States, as well ns of California and Oregon, tho work of securing tho help
of other westerners should bo comparatively easy.

It it to bo hoped that tho United States will send a suit-
able squadron hero to greet and receive the visiting Japanese,
and fitly pay the obligations of courtesy, Star.

This is the intelligent view of tho enso and it is not unlikely that tho
Government has already chosen to be represented hero by something better than
a tug when tho Japanese visitors come. An oftleinl request or one from public
bodies here might mnke tho thing certain. On tho Coast, for years past, the
North Pacific fleet hns been almost nt tho beck and cnll of commercial bodies,
which get it to nttend even their local seaport celebrations and fetes. Hono-
lulu has sometimes overlooked this opportunity to its cost, although, as a
port on the regular cruising route of tho iquadron, It has the right to nsk.

An id- si ii

THE ERUPTION OF MOKUAWEOWEO.
The outbreak from the summit crater nf Mnunn I.oa, together with the one

reported from tho Knu side of the Hand nf Hawaii is so far a most Impressive
rpcctncio. llnwnii is glad to sec it, not only for its grnndcur,' but because It
signifies the rclcnte of gigantic forces which one docs not llko to havowrlthlng
underfoot.

Naturally, if this eruption goes on, much will be written nbout It in cor-
respondence with the mainland If the fairpress, name of these islands ns a
tourist resort Is not to be stalnc.l by such disclosures, enre must bo taken by
the writers to make the fact clear that Mokuawcoweo is on an Island far from
that on which Honolulu is situated an,t that the material interests of tho
group nrc benefited rather than harmed by the presence of ono of nature's
great safety-valve- Mnlnlandcrs arc not Biiro thnt tho Hawaiian chain isn't
a cosy litte fnmily of islands like the Ucrmudns, where an active volcano
might suffocate or otherwise destroy nil the inhabitants. It should be impressed

men. imii .uonuaweowco is a physical feature of uu Island larger than
the smallest New England state, and that, having failed to bring about disasters
there, it is not likely to disturb communities that nrc widely sepnratcd from it
by arms of the sea. Honolulu, for example, is about ns fnr from (he scene of
the present disturbance ns New York is from Wnshlngton; and thousands of
years have passed since it was, itself, subject to volcanic phenomena.

In conclusion let the Advertiser strongly Advise Pur own people to go nnd
see the volcano. Few of them hnve ever viewed a burning mountain as
fmnll n percentage, perhaps, ns thero is of Cnliforninns who havo seen Yoscmito
or of Xew Yorkers who' have visited Xiagara. Yet of ail nature's spectacles thero
Is none which leaves so deep, abiding and splendid an impression oil tlio mind
as that which is presented by a volcanic cone in action.

M-- -

A CHANCE FOR THE RICH.
Judge Dole's plea for n children's hospital in Honolulu ought to bo realized

through private philanthropy. There is, perhaps, no phue in the world," of
1CO.U0O to 200,000 inhabitants, which contains so lniiny men whom it hns

ns does this Territory. Fortunes lire made every year in several lines
of business, especially sugar. From tho surplus money thus acquired, this
capital city might easily be supplied with all tho works of benevolence nnd
meicy which its situation and the character of l: population suggest or cnll
for. This is a subject which our wealthy men might properly consider, in
view of the not uncommon custom, tho world over, for peoplo who have prospered
in a given locnlity to leave in it something tu be remembered by, n building
or stntue or endowment which would keep their memories green.

Not a little, indeed, has been done uloug such lines of personal munificence,
notably by Charles R. Bishop, S. M. Damon, the Castle estate, C. M. Cooko
end P. C. Jones. Onhu College is,in large part, a memorial of private generosity.
But the way is open for dozens more of rich men nnd estates to provide needed

to improve and ndorn parks, to beautify public square:, to subsidizo
a place of musical and dramatic art, to build a public gymnasium, to 'endow
churches and eleemosynary homes nnd encourage tho arts end crafts. If all
those whom Hawaii has done so much for w.puld mnke recompense iu kind,
Honolulu would soon become a little Paris of "tlio Pacific, a center and foqus
of a beautiful as well ns n stable civilization.

M
Wireless telegraphy has been so long of use to commerce that it has almost

ceased to be one of the scientific wonders of the century but thero are so few
of the laymen acquainted with it that the metLods by which tho marvelous
system works nro practically unknown. The paper read by F. J. Cross at tho
meeting of the Engineers' Society last night was most interesting and so fujl
of explanation that it would bo well to have him repeat it at a later date and
in a moro public place. Tho facts brought out by Mr. Cross nro to the effect
that Marconi hns put intonractice tho theories of Moiso and others. "Not
altogether theories for Morse put them into practice ir a small way. Marconi
developed the idea so as to bring" the theory to a oirt where it is commercially
valuable. Hut even Marconi has been surpassed in a way and thoLgh his name
will go down in history very near to that of Edison, he is an improver rather
than an inventor. The "Coherer" of Mnrconi is but nn improve .ieet over an
adaption by n French scientist, and i. leached i s limitations a sho- -t time nfter
it had been placed on the market. To U; people of thcAe islam' the wireless
system has been of untold vnli'e for it was demorstratcd yean ago that a
cable of the conventional type will not do well on account of tho churnctcr
of tho shore formation. Wireless telegraphy, has not v ,?ayo worked
satisfactorily here, but improvements are coming alorg so rapid' 7 that it will
not be long before telegraphing through space will bo as dependable as by wire.

W
The Assouan dam, which was to preserve Egypt from lcr,:i years, seems

to hnvo provided it with more of them than nature did. When tho Xilo wns
allowed to have its own way, its inundations left tho rich sediments of central
Africa upon the sandy farms of the alley and crops were rich. Xow tho
great dam, by impounding tlio floods, gives the sediment a chance to settle,
and the carefully distributed surplus is so robbed of its solids that it only
partially fertilizes tho waste places. Crops arc getting sennt pnd poor and
the fellaheen have lost what little faith in progress the Britiiili had managed
to instill.

--- .

Senator Bailey of Texas, should remember that a crow is never tho whiter
for washing itself. Since he became a bosom friend pf tho Standard Oil trust
Bailey has grown to be a rich man. The Senator protests that tho sums of
money he got from tho local head of the trust were loans, but this excuse has
failed with too many detected bribe-taker- s in the past to succeed with Bailey
now. Whether ho prevails in his effort to be senator or not, ho has
been badly smirched, as much by his explanations, porhnps, as by his nets..

People who nro arrested and let out on bail are beginning to sit up and
tako notice. Formerly the bail money wns all tho police'-wante- and much of
it wns farmed out by usurers at ten per cent, a mouth, tho profits, of course,
never finding their way into the public treasury. Xow it is the offender, nnd
not his cash, that is desired. The man who gives bail must come back to
stand trial. The rule is ono of tho many wholesome signs of the new departuro
in polico administration which tho peoplo demanded nt tho polls.- .

Mosquitoes are getting very troublesome, but it is the fault of tho peoplo
who have' to endure them. L A few years vngo when Mr. Larnnch was on a
mosquito detnil, backed and supported by ample funds nnd with by
householders, tho insqet with a bill was far less common than tho man with
one. Oiled ponds, euro about containers and the collection of tin cans from
vacaut lots, mado people forget that they had ever known mosquitoes. Xow
tl.o insect pests hnve it all their own way again..

Editor Advertis-or- : I havo noticed moro foolishness than
usual In tho Bulletin's editorial columns of late if that bo
possible. Who owns that delectablo sheet, anyway?

INQUIRER.

Balaam, probably.
f- -

When Hawaiian volcanoes start up, earthquakes and eruptions are pretty
certain to occur in other parts of the world. There has long seemed to bo n
community of interest between Kilauea and Vesuvius, though in tho present
caso of Mokunweoweo, tho responso comes frpm such unexpected quarters ns
Norway, Baltimore nnd Ponnsylvnnia. Plainly old Fnthcr Enceladus has all
places ns well as all seasons for his own.

H
Tho death of Archbishop Montgomery deprives tho Catholic dioceso of

California of n prclato of much learning nnd of a liberal spirit.- .
A bullotin from Southern California on tho kind of sleighing they nro

having thero would liven up tho coast weather report a bit.
.

Now watch tho San Francisco papers gloat over the Maryland and Penn-
sylvania earthquakes.

COURT ITEMS.
A. S. Humnhrevs for Dlalnttrf In

Mills v. Walker has filed an. affidavit
in upposmon to aerenaanrs applica-
tion to establish his bill of exceptions.
It Goes to show that the bill deals 'with
matters that occurred In Honolulu Dis-
trict Court and not before tho Circuit
Judge from whom tho appeal to tho
Supreme Court is taken.

Judge Lindsay dissolved tho tempor

ary Injunction In Mtddledltch v.
and Kapiolani Estate, Ltd.,

which restrained any disposal of tho
shares of Katanlanaolo in the corpora-tlo- n

named, pending the determination
of the suit. ..

Kinney, McClanahan & Derby have
filed replications to tho answers of Wi
It. Castle and Kapiolani Estate, Ltd.,
In the foreclosure suit of Allen et al.
v, Achl ct al

.t.t lXk.t .,

va


