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mineral; that coal or other mineral in
place may be granted and conveyed
as land separate and apart from that
which underlies and overlies it; that
for the purpose of separate ownership
lands may be divided horizontally as
well as vertically.

"2. That the method of its crea-
tion of these separate estates, whether
by deed direct granting the mineral
estate or by 'an exception in a deed
granting a surface, is immaterial, and
that by either of these methods such a

,separate estate is created.
"3. That such separate estates in

land, however created, whether by

deed or reservation, or whether they
consist of interests formed by divid-
ing the land horizontally or vertically,

each constitute real estate.
"From the foregoing we arrive at

the conclusion that, as to the tracts of

land mentioned in the plaintiff's com-
plaint, there are two separate and dis-
tinct estates in real property under
separate ownership (a) the estate con-
vcyed to the ppyrhasers by the plain-
tiff, which we may designate as the
surface rights in the land, which are

owned by the grantees of the plaintiff,
and (b) the minerals and mineral

rights therein, which were reserved by

the plaintiff in making the convey-
ances and which are still owned by the

'plaintiff.
"Section 1 of article XII of the con-

stitution of this state provides that

the necessary revenue for the support
and maintenance of the state shall be

provided by the legislative assembly,
which shall levy a uniform rate of as-
sessment and taxation in the condition
in which they now stand upon the rec-
ords, unless they come within and are
controlled by section 3 of article XII
of the state constitution, which pro-

vides that 'all mines and mining

claims, both placer and rock in place.
containing and bearing gold, silver.

copper. lead, coal or other valuable

mineral deposits, a-fter purchase there-
of from the United States, shall be

taxed at the rate paid the 1inited

States therefor, etc.' and which con-
stitutional provision is incorporateQ in

the statutory law in section 2,500 of
the Revised Codes with only two or

three verbal changes.

constitutional and statutory provision,
counsel for the defendant, in their

argumnent on the demunlrrer, pointed out

that in substance both of the-e pro-
visions were in existence as law of
the territory of Montana long prior

to the adoption of the state constiti-

tion. Section 1,7i91 to 1.795 of the
fifth division of the I'onipiled statutes

of 1887, being the art of February 21,
1879. contains substantially the same

provisions as the constitution and the

sections of the Revised codes above

referred to, and these provisions of

the territorial legislature of 1879 were

not ,original with that lody, but were

simply the adoption as a part of the

statutory law of the state of the prin-
ciples ai nnounced biy chief Justice

Wrade in Hope Mining company ver-

sus K•enyon, 3 Mont. 35, which opinion
was rendered itn the year of 1877. In

considering this question the court, in
that decision, only had in minid min-

ing property iunder the mining laws of

the 'United States: that the legisla-

ture followed the decision, undoubted-

ly having in mind only that class of

property, and the constitution, follow-
ing the territorial legislative pro-

visions, simply carried forward and
continued in existence as fundamental

law of tihe state of Montann the prin-

ciples announced in the decisioni above
referred to.

"In interpreting the intent of the

framners of the constitution the court
is at llihery lo aipply the same rule as

applied in statutory construction, that
is, to look at Ihe iprovisions in tques-

tinl themsielves, Iheir history, or Ioth,

for the key to the intent of the

makooers.
"Now let (u loik at the wording tof

the constitutionllal Iprovisions and of

the slatulory ena'tntient. II is this:

'All miines and mininig claims, after
puir chase thereof from the United

States, shall he taxed at the prtice paid
the IUnited States therefor, etc.' \Vhat

is the "ecaning of the expression,
'after the purchase thereof from the
Unitted States'? The word 'purchase,'
in its most enlarged and technical
sense, signifies the lawful acquisition
of real estate tby any means whatever
except descent. In a more limited
sense, and according to common usage,
it is applied to only such acquisitions
of real estate as are obtained by bar-
gain and sale for money or some other
va luablle consideration. I commllon
plarlaneo, the word signifies nothing
tmore or less than buying for a price.
Tile code provides that words and
Iphrases iare to bie construed according
to the context and the alppruved usage
of the language.

"The provisions of the constitution
and codle under consideration provide
that 'after purchase from the United
States, mines and mining claims are
to be taxed at the price paid the
I'nited States therefor.' The word
'price' generally, and in cominnoi ac-
ceptance, means the su11 of lmoney
which an article is sold for,.

"Taking into consideration the his-
tory of these provisions together with
the language useld, construirng the
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Wordit according to the context, gh-if'ii
them their commonly accepted mean-
ing l order to arrive at thereal in-
tent:of the persons using them, and I
am led to the conclusion that that in-
tent was, and is, that these provisions
of the constitution and code apply
only to mines and mining claims which
are purchased from the United States
for a price, and as the only method
by which the mines or mining claims
can be purchased from the United
States is under the provisions of the
mineral or c,.al land laws, that it was
only intended to include therein mines
and mining claims, title to which had
been acquired from the United States
by purchase under such mineral land
laws.

"Adopting this construction of these
provisions, we are led to the conclu-
sion that they are not applicable to
the estate in these lands reserved by
the plaintiff when it conv 4yd the bal-
ance of the estate, and that this re-
served estate is, therefore, taxable as
other real estate, or interests therein.

"Counsel for plaintiff argued with
much force that if this construction
were to be placed upon these consti-
tutional and statutory provisions, such
construction would render them hoth
void as being violative of the four-
teenth amendment to the constitution
of the United States. If that be true,
I think it should he left to a higher
tribunal than this to so declare, hillbut
irconsideration of the further grounds
of my decision I do not deem it nec--
essary to express any opinion upon
that point.

"Up to this point we have assumted,
as counsel for both parties did in the
argument of the demiurrer, tllat the'
plaintiff's reserved estate in the landils
conveyed constituted either a nine or
a mining clairq.

"Is this the correct assumption? We
think not.

"Bouvrir defines a mine as an ex-
cavation made for obtaining minerals
from the bowels of the earth. There
are numberless definitions of the word
given in the decided cases which differ
in their wordings,, but the sutyn of
them all is in consonance with Bou-
vier, that a mine is a pit or excava-
tion in the earth frone.which lmetallic
ores or other similar substances are
taken by digging.

"The plaintiff's reservation is, 'all
mineral of an'y nitllure \vlhat soevier
tuipon or in said land, includilng coal
and iron, together with the right to
the ise of sulrface ground for exml•loln-
tion, etc.' Accordinkg to the allega-
tions of the complaint, there has never
been aniy exploration for coal or other
mlineral upon this land, and thereo is
no allegaltion that ithere has ever beenc
any Iit, shaft, tullltle or other excilna-
tion made thereon. Suplpose it had
been absolutely ldemnonstrated that a
deposit of coal ilnderlies these lands,
ibut that there had iever kleen Itny ex-

cavation by pit, tynnel, shaft or other-
wise looking to the remnloval of the coal
deposit therefromt, woutld we say of
this deplosit that it is a coal mine?

"I qlote the following from the ease
of Springdale C'oal Min. Co. vs. iGrogan,
53 Ill., App., 60:

"ill aIppeail Ill estmol oetlnd Ial
Co., i5 Pa.. 344, it was ruled that the
term 'lmine' whlii applied to coal is
equlivalent to a worked vein, for it is
thien said that by working a vein it
becomes a nrine. In .Astry vs. Bal-
lard, 2 'Min. Rep. 291, it was held that
a seam of coal itnminecd was not at coal
miine in the obvious or popular mean-
ing of those words.

"The term 'mining claim' is the
name given to that portion of the ipub-
lic' mineral lands which the miner fortl
iniinlg Ipurposes tiake• up and hoklds

ittn -cc-trdan-ce twith the miining laws.
and it incluldes the soil, rook and1
precious nmetals contained therein. This
is the meaning of the term as 1 gather
it fromn an examltination of the defini--
tions given in a great number of de-
cided cases, ,both federal antd state,
tand we read the recservatiotn contained
in the deed of ctontveyance liaide lby' the
plaintiff co(.mpally andit say that tha.t
comnes within lithe definition of the

teLolill Illlning clail'? II does Ilolt appelar
to me that by any fair, cnstruction
of tile wtorids 'Illin' or 'mining cu lini'

it can )e reasunallly volltended tlhat
this reservatioii is either ip rine or

mitiniig claiin.
"Rut, as pointted ilrt in the hegini-

ning, this reservationl is ;n esta(lte in
real propierty aid pine fwhich is eap.tlsl

of private iVownership altd is, ill fart,
owned by tihe plaintiff c'nml,.ny, amu
uinder the provisions oif the olnstittul-

tion add t'taltte is taxalhe for th(e Ipur-
pose of raising revenule.

"The fiurther pmiint is inale that the
great difficulty of ascertaining the
value of the interest reserved by

plaintiff renders it impoissiblel to as-
sess and titx the samle under the laws
of this state.

"This contention appears to iiei sets
tied by the case of State vs. Down-

man. 134 S. WV., 737. etedit y Icounsel
for defendanlt, in which the court says:

"'\'e further lbelitve ;nlid therefore
ho(ld that it was necessary nil the ialrt
of the state as aiuiimed by appellee, to
show thalt the' lands dlescribed in the
dleeds of c'onveyancte ti i)owtiianuit con-
tained any minerlal ores or other \ivi-
ahle substances, he utlllse iwe think the
burden was on the applele', to showl
that they did not contain sucli inin-
eral.'

"lfor the reasonls -liabove siet forth the
demurrer to the Ilaintiff's conpllaint
is sustained."

BIG C(TRACT GOES
-T MISSOULA FIRM

Allen J. alson of the firm of Olson
& Johnson, receivedi yesterday a tele-
gram from Frank L. Magee, who 'rep-
resellts the firm at Edmonton, Cantadla.
Mr. Magee annllounced that the con-
tract for erecting a seven-story office
and store building had just been
awarded the Missoula firm through his
agency. The new building is to tie 30
feet by .150 feet, and to accommodate
90 offices. It 'will cost $185,000, and
it Is to be coelpieted next fall. So
sure were the Edmonton capitalists of
the efficiency of the •issoula huildt-
era, that ther .- i4i u• t ;advertise for
bids oR t eapjatinat, and there was
no competition. -Mr. Magee has many
friends in Missoula. who are pleased to
qaprn of his oontinued: success in his

Une of work,
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Most Sensational Clothing Values
Ever Offered at a Season's Height
Beginning this morning, men of Missoula will be presented with the most extraor-
dinary clothing values ever offered either here or elsewhere. If you need a winter suit,
overcoat or raincoat, and intended paying $15, $18 or even $20 for it, see the remark-
able special bargains you'll find here. Come early, because, like time and tide, such bar-

gains wait for no man! Doors open at 8 o'clock. Open until 9 tonight.

Hundreds of Brand New All-Wool Suits and
Overcoats, Regularly $15 and $18, at

......A clothing "scoop" that will set the

\ whole town talking and quickly
bring every man who appreciates a say-

\ ing of from $-.25 to $9.25 in real 
nmoney to this store to share in the

f i extraordinary offerings.

Over Two Hundred Men's
$15 and $18 Suits $10.75A

Suits, many of them, that cannot be duplicated V
in quality, style or fit outside of this store for
less than $20. These are all brand new suits
in up-to-date styles, made from fine strictly all-
wool cheviots and'cassimcrcs and pure worsteds in fancy
patterns in grays, browns, blues and in plain blues and
blacks. No suits ever sold inside the $20 mark are as
fully hand-tailored the collars and lapels are haud- J

fellcd, the edges hand-btlutffed, even the huttonholes
S have beeni worked by hand. They arc suits yo•u can

rdepend iipoii to wear and hold their shape. Su es to
lit all comers.

$15 and $18 Overcoats, Rain-
I coats and Gaberdines at $10.75

In all our years in the clothing business we have never N
seen or heard of values like these. To comprehend"
them, one must understand that while our regular

. prices for these garments arc $15 and $18, they are in
reality worth $3.00 to $5.00 more and could not readily
be duplicated at that. Four lots to pick f'ront:

Men's heavy winter overcoats, new 1913-14 model, full length Men's raincoats, made of genuine black Thibets, and black andwith convertible collar; warm, serviceable and good looking gray worsteds; 52 inches long, with convertible collars" regu-coats; regularly $15 and $18 ............. $0.75 larly $15 and $18, on sale at ......... . $10.75
Young men's winter weight Cravenette coats, made with con- Men's genuine English gaberdines and cravenettes - madevertible collar and silk sleeve lining; splendidly tailored coats from Priestley's imported cloths, the best for rainproof gar-that will give you a world of service; $15 coats .. $.. 10.75 ments; well made, stylish, practical coats; reg. $15, at $10.75

A Great Underwear Offering
In conjunction with our great $10.75 Sale, we offer one hundred dozen men's "Lambsdown" undershirts and drawers at a sav-
ing on every suit of 7 5c. Lambsdowne" underwear is a high grade, heavy fleeced goods, warm, comfortable sanitary and
hygienic, with satin facings and-trimmings" all sizes; regularly$1.00 a garment; during this sale only
$1.25 a suit, or, per garment 65c 0
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