 SUPPLEMENT.
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TAPPAN,
W. F. (. Shanks, City Editor of Tuz Tripuse,

was summoncd before the Grand Jury of Kings
County and asked who wrote a eertain edditorial
articlo in Tk Tripone.  Heo declined to give the
aame of the writor, and on motion oI Winchester
Britton, then District-Attormey of Kings Connty, he
was committed to the Kings Couuty Jail for con-
tompt. On the following day Mr, Shunks was brought
to New-York in custedy of o deputy sheriff to tes-
tify in the esse of Edward 8. Stokes, then on trial
for the killing of James Fisk, jr. Heory L. Clinton,
and C. A, Ruukls, applied to Judge Fancher for &
writ of habeas corpus. This was granted. After a
yrotracted hearing, Judge Fancher diaclhargal Mr.
Shanks on the ground that the commiiment was
woid on its face. Subsoquently Mr. Bhanks, on be-
hulf of Tug TrisUNE, made geveral charges before
the Governor sininst Mr. Britton for his conduct
30 this ease, in which he was asocused of falsify-
jug the Sherif's roturn. The Governor app-‘liutrd
Judge Speir a Commissioner to take the testimony
in relation to theso and other charges. After Judge
Speir madde his report to the Governor counsel were
heard in support of the charges and in defense of
Mr. Britton. On Feb, 2 the Governor rendered his
docision, removing Mr. Britton from oflico. The
case, 8o far as related to the charges against Mri
Britton preferred by Toae TiisvNe, were prose-
cnted by Messrs. Clinton and Ronkle. While
the ecase was pending before the Governor,
Mr. Britton cansed an sopeal from Judge Fane-
cher's deciston liberating Mr. Shauks to bo taken to
the General Term of the Supreme Court, The ap-
peal came ou in March last, aud was argued by Mr,
Britton on the part of the relator. Mr, Clinton was
engaged in the trial of the eclebrated Rollwagen
will case, aud o8 this occupied several mouths, he
asked and obtained loave to submit his argument,
eustaining the decision of Judge Fancher, at the
May Term. The argumicul was submitted yesterday
by Mr. Clintoa to the Genersl Term of the Supremo
Court, aud decision was reserved,

Meanwhile another phase of the case has attracted
atteution in Brooklyn, Judge McCue wont before
the Kings County Grand Jury to procure thoe
mdictment of the editor of Tur TRiUsE, aud the
writer of the article on which the slleged libel was
based, Mr. hanks was summoned before the Grand
Jury, sl refused to tell who was the writer of the
article, a8 las already been stated, was imprsoncd,
aud released omon writ of habeas corpus of Jadge
Fauncber., The Grand Jury of Kings County iu-
dicted the editor of ‘THe Trmuse. The libel snit
wis transferred to this conuty. Judge MceCue then
brought a civil smt for &100,000 against Tue
Trinuxe, and this is now pending.  In this progeed-
g auother stlempt was made to obtain Mr.
Shauke's doposition as to the authorship of the ar-
ticle i guestion,  C. A. Runkle, on behalf of Mr.,
Shanks, maude o motion to vaecate the order reguir-
mg lim to give sueh deposition before the referee
case was referred.  Judge Tappan

w whom e
denicd the motion, An appeal was taken to
the Genoral Term, which las recently atfirmed

Jndee Tappan's decision. The proseeution moved
that Mr. Shanks be committed for contempt in
refusing to answer the questions befure the referee,
That wotion bas not been argued. It was to have
been broughit before Judge Barnapd, but the matter
hias boin sdjourned by agreement to await the de-
ciston of the General Term,  The case 12 now on the
ealendar for June, to be tried on 1ts mcrits. The
argowent submitted yesterday by Messis, Clinton
and Hunkle will be fonud below
——
ARGUMENT OF HENRY L. CLINTON.

Thus case comes before the Court on writ
eerioeur, allowed at the pstance of Winchester
Britton, formerly nstriot- Attorpey of Kings Couuty, to
review the procesdings before Jadge Funcboy, on lubeas
corpus, which resultted in the discharge of W, F. G,
¢ editor of Tk NEw-Youk Thinosk, who
Bad been Buprsened Tfor refusing 1o wuswer a ceriain
question aeked Lim by Lhe Grand Jury of Kiogs County.

The fnets are bricfly as follows :
On the 224 day of October, 1873, Mr. Shanks, in obe-
Meuee tow subgcnn served ppon him, attended as o

witness befurt the Graud Jury of Kings Couuty. THe
TraprsE bad acsutled sowe of the offfeinls i Wrovkiyn
and eorraption. While Mr.
M AN Dis pse
of wit & who eonld
arged tn Tie Tainese, it
of duty aud clivalrons

loyers, und the puper
t s dis-

= of prersons who vl g
the eatitor= of Tie st

v the Cowrd
Gt Jury
1. The fol-

e,

1wl t
aud e

tnle ¥
Tl Al ds kovw,

he answered as follows:
L

Vils Lol ke wu I ; d provi
d 1 the arileie In guestion, Lol Wis Ly
wekedl fo regnid o Goy faces which would wid the no-
thot ¥ ies 10 auy honest « flurts to betme 10 Justicn those
{opsatiee nud corruption inottioe, Tt
ol thatl Mp BEhaoks had any peraonsd

facts ehnrged=—that e had sny in-

LR

Wi BOT Sopip
know iedge of e
formuetlon exee;
wor well Knows Wio wus it 4
and who wos respatisibile for the | ration of the fucts.
Mr. 8Lanks «ld nut have hils col th him to pus in
Jeg.1 form ble nnewer to thoe quistion propoundod. The
teap b sot a1t 4s euddendy sprang by Mr. Britton; his
erder comuuitting Buinks to Juil is ready; it s om-
Couri—by il the wemy of the
ity Oyer and Termin and e
v ol anolicer and taken to jall,
1, and for oue night made to
atmosptere at the perdl of bis Lie
from u #ck bed, after o continems
sver, Lo sy the subpetis of the Grand Jury,
O the Tollowing worning (331 October) ho wis taken to
New-York ou n hobeas corpus ad besti ficandiom, to testi-
v 1 the case of Stokes, then on triel for warder o the
oyer aud Terminer. Waile here, hits counsel, on a peti-
tlon swort te by oue of them (Mr. Ruukle), appiied to
Judge Funcher for a hnhoas corpas, which was grauted,
aud made ret e fore Lim at the Saprewe Coors
Chambora at # o'clock p, i, of tLat day. The babeas
corpis wis sorved o New-York on Mr. Stillwell & depu-
ty of the Sheriil of Kiugs Coutty, who had My, Shaoks in
castody, At2oeiock p, m.of the 33, Mr. Bttlwell appeared
bt re Judge Fanelicr, * together with the sala W, F, G,
(ks, whom he bt In enstody, and also George W,
peared for tbe District-Allorusy of
m belialf of the people ; thareupon
e subd Geotge W, Lyon did, for the salc Soerifl, orally
mauke return that sadd Sheril held sald W, F. G. Shanks
vider andl by virtue of the pajer hereto aunexed,
warsed ‘Falibit A, aud also by viitue of o certuin
writ of haleas corpus ad testificandum, aud the oniers
indorsed thereon, which s also bereto annexod, warked
*Attached to Exnibit A ;' and said Lyou offered 1o re-
duce tho satd oral return t_u;rllmg forthwith; but the
contsel for the relutor waived such written return untl
the next day, The metter was thereupou adjourned to
Lise 2410 day of Ooctober, 1873, aud ibe Priscuer was
mesuline commitied to the custody of his counsel,”
(Hee Keturn of  Judie Faucher, follos 17 and 18)
The commitment “Exbibit A" covslgued Bbauks
w0 indefinie or poroeival lwprisonmest, as will be
sbown heresfior.  The case wis reporied 1o fhe evening
cre of New-York atud Brooklyu thad aftersoou (Oet.

. lu those reports it was stated that Mr, Shauks's
counsel clulwed that the commilment was vold on its
face, for the reason that the fmpri t Was not lm-
Jierd to 20 days, ns the statute required. That Shunke's
counsel clntimed Lhat the commitment wis vold un this
ground must bave boen Kuows to Mr. Brittou; for after
the bateas corpus proceedings before Judge Fancler
had been sdjourved Lo 1he next day (44t Octaber), aud
Bhanks bad been comuitted 1y the castody of oue of Lis
counscl, aud atter the Depoty Bherdfl, stliwell, bad
retorned  to  Brookiyn  without his prisoner (Mr.
Bbanks), snother snd o tomlly  diflerent ovm-
‘“meni‘. which limited the lwprisoument to 30
[ us », was left by Mr. Brittou bimsell with the Bloriff of
* Kiugs Counly. (Testhiwony of Walter Thorne, tols. 127 1o
136, and testimouy of Albert Dagertt, fols 148 1o 102.)
Upon the evidence on this subjeet, Judee Fanchier found,
s matter of fact, aafollows: * The prool siows con-
clusively that the subsequent paper (Exbivit B, limiling
the impriscument (o 50 days) wis ot delivered 1o the
Sherifl uutil a’ter the heariug on Lhe habeas corpus case
had comimenood.”  (Sce Juoge Fancher's oplulons, tul,
3o) Mr. Briiton left this comuntwent ot the Sheris
ofice between § and & o'clock tn the sfternuon of the o3d
of October, and within ball or three-quarters of un hour
afterward, and before the Depaty sueritl aud Clerk,
whose business 1t wos o receive papers, Lud time to
Tead 1t and wiark on Ue bick of 1t tie Lie of its recop-
Tiow, Mr. Brittou touk it awav. (See testimouy, fois,
1541 On the followiug dny (asth of Octaber), at the
e to which the p jngs before Juage Faucher
bad ien sojourned, Mr. Britton bimself sppeared vt bes
Baifof the Bherifl. in regurd to the proveedings on that
any Judge Fauclier, 1u his returs to tue vertior uih, plules
"1{3."3.'.'..1 Just mentioned cay the sl Liatriet Atiorney (W18
ehester Bt ) produeced the wnlles relura of Araa s Williawe.
Bher 8 na sloresaid, whieb is bereie shoeped, marked ' No. 5 sed
sales lea?e L puleiitule lue same Witk ° Exiitvi B, sereis sunesnd, is
jage of “Bacibit A" fur tbe eral relore Misde wi e prosioas day | il
bave baitg ginuted, nn | sueh teturn Lelig sabetitiied, the sl Coroes
S e Bah e di e verie wiier At s pbiads u Lo i bleiill,

Is ot
He was thru
breatlie the pri

Shanks under it for an houe ot o winue.
know thut Mr. Shunks had not been rontrl!urﬂlmnt él;l
liberty by teason of any othes! eommitmont lll'- u“lI A
Binit A, nw will llup'eur by the followiug extiact ko

Mr. Britton’s) ovidenee

( q III;ht“itlnl.nn’l::-?w |hn:th-adrt (Rauibit A) had boea msod a8 &
eomini bt a4 the County Juil? .

[} v,
§ St rrise bt e Shasis bud been detaned ander that onlet
.'l': T":ﬁmﬁ-*&‘ﬂ";.{hm over hern [ta New-Yerk 1] A
Cerinluly, et
afior ho waa braught ever bure, helween
e LT.:IJT:E m::mm o did not miura o Riogs Cosstyl &
1480 pot know it | presswed it (Fols 245 and 240.) i, the
Az, Brittou mist have Kuown that the Sneril, ltln
cory day his return Lo the hnbeas corpus l<smed by nlle;
Fanchor i« dated, bad retarned 1o Lhe hahras forpus o
texty iernedurm ¢ tlat bo hela Buanks in cnstody under
comumtment A, (Fuls, 61 and 1423 Hothreturng of the
Rheriff relute to the samo jmprisonment, to tho #aioe
time, and to the fame perdon, and are dated the sgme day.
Had 1he Sherif conscuted that commiiment B e pro-
duced as a part of his retura to the habeas corpus
allowed by Judge Fanelier, he would have ex posed hitim-
self to the penalty presoribed by luw for making n fnlsn

roturn.  These two contradietory returns by the Sherifl,
hid he been responsible for them—one averring in snb-
stanes that he beld Shanks under eomuntment A, aud
the otlier that he hold bim under commitment B—would
have convieted him (the Sheril) of gross traud,

Upon the hearing bofore Juide Fancher, the inet very
soon appoared, upon the testimony of Bherift Willisma
limse!f, thut he never suthorized Mr, Britton to pro-
duee Exhitit 15 as n part of his roturn § that he signed
the return (utemding to Lave the commitment marked
Exbinit A prodiecd before Judge Fanpher, and that ho
(Sheriff Willinmws) nover knew or hoard of nuy other vom-
witment, (o testimony of Sherll Williams, fols. 103 to
110 At the thne Sherifl Williams signed the returs to
the habeas corpns allowed by Jadge Fancher, Mr, Brit-
ton hud in bis haud eowmmitment B, bk did sot show
1t to Sherdl Williame, or permit bm to know of
ji4 existenco, (S testimony of Mre. Britton, fols,
221 1o 223, and 253-4)  Tais utiempt at fwposing apon
Judge Fareher a fulse return wus signally unsnccessaful.
It ts not ditenlt to perceive what was (he intention of
Mr. Brictow, The attempt, by the produetion of the wron
cominitment, to secure the tmmodiate imprisonment o
Shnnks did not sucesed; Judge Fanchor was not so oasily
fmposed upon,  Toe whlmos of Mr. Britton was anmis-
takcatile,  Before the Sheril had taken the stand us &
witness, the counsel for Shanks said

We are mdvised that tils eommitment (Kxhitat B) was pri thers
[wumened b the Sherid s return | withont the kuowiclge of the Bherif,
anid that de wade e return upoh the ldes that the gonnine rommitnend
should b astached to it. To bis amaeemont be fods smother commil-
ment bev, and an a public afoer of the Cours, he i here to Yindieaty
bis dlanity apabist the lberty which las bees taken by the Listriet-
Attereey, (Fol Ud)

1 reuly, M. Meitton sald: * The imputations of the
counsel Wore unscoemly nwd improper” (fol, 1), A few
mloutes afterward the Sheriilf was swoin 08 a4 witoness,
and proved tie facis stated by Shanks's counsel, Wit
whit tutent r. Brtton aoled o falsifging the Sherift's
roturn s sauatier of po small huportatee.  Upon Lhid
suabijeot every member of this eourt, who reads the evi-
r, will be likely to
1. The Rovised Slatutes, Sik edi-
provide us follows:
person who, with inlent to defraad, shall faiselr

Y i the roiarn of uny ofloor,
of any eoars, shail, wpon convickon, be
sorand degree.
ding Speclal Term,
Il ot , A0 B 1 retnrn -
wi ihe specind Teri of the Supreme Conrl, this sta-
tutory provision woild tave been applicable 10 the
vase, 11 Mr. Britton, * with inteat to defrand,” hnd
witered or falsiied the retnrn of Sherdf Willuos 1o the
Jidge Fanelivr, howover, was

donce tnken be
biave & de

(0
L

o i
sjuitged gui

Had J
nllowed the wril of

s ars speciiled.

sditing nt Clintibers whon be allowod the weit, und mudo
15 Feluraablo befute Wit ot Chambers instead of the
Bpeenil Te o this regson [hv gecimn of the statnte

nioyve guobod does Dot sppiy. ing statutory

bs dmportant in ths e

r deframd, shall™
I - . L

v, aor o auy
thervol. shall he

return of sy Wt wrii
“ymrportiug to he' a hy an “oificor,” It
Mr. Britton, knowing that Mre. Shanks was never held
under the commuitment which lmiied the term of -
prizoutnent to taety daye, upon obiadniog periission
froao the Sher® to snues (o lus retorn the propes conumie:
mwent substititod i its place, withont the authority of
she SBoeridl, either dieect or dmphied, n tordly difl-rent
nely, the one wihich lmited ho iopris-
‘b to thliety day i ot an 8o dolng wils to
“Jujure ordefrand” N lis porsoi or prop-
eres,” then o case of gutlt wonld be establlshied under
thk seetion of the Revised Sintates, 1 Mr. Britton
futentionully and deliberately  aubexed to the peturn
the wrong comitment, there eau be no donbt oy the
I8 mobive vas “ 1o lnjare " Mr. Shunks,
s of the statute, *in s peraon ™ in othoer
uogreeratea ju the comiaon
Jutl of the © aid i1 that way restrudned
of bis Wherty. Thoe commiimant kuown us Exhibic B
was never autborizcd by the Kings Coauty Oyer and
Terminer, Me, Britton testithed toat this paper was
sigoed by Judge Gilbert on the 224 of Ooiober, wfter Lie
Court of Over gud Te A adfmroed, and the side
jastices bl gone ( Mr, Britton sava the
shde Justices signed wit of eowrt the next
morning (fols. Tie Kings Coaniy Ofer aud
Verminer hud that Suntiks slould
fmprisoged o 30 duss, Towt Coart
bl gone Lo ug Shunlcs for ¢on-
tewpt; the jadgment of the b bl been cboied
e what the Revised Stutules call * the order or warrant
of commitment.,” The record of convielon was tsdo

wonls, Lo cn

i by Mr. Britton himself on the ovening of the 221 of
Chotoler (Shnnke Bavine then beon o fadl under comamit-
wient A sioee 12 or 1 o'eloek of that duy), aud on the
morniue of the 230 sigscd by Jadee Glloert amd the
sidde justices pl the reguest ot My, Britton (fols. 203 aud
a14). Tols record of conviction i5 o anmueuy with the
islon or jodgwent of the Court previousiy ren
record of couvicuon sbowed oot the (

1 FHoviiing the

¥
very casence of the judgzinenr,
My, Breitton's testlinony 18 extreme
point it s explicit. e tesatiod ns 1
@ Was there voe wand Ia the rebonl of convi abont the I.i,ri..
anment eonbisalng Bot to excerd thiry dagel Al N, Sir; et was et

hint teo yin

alter 10" on the morning of
Oetober (I y

Waen the record of couvie-

N
Cotrt hind u
the eant— X
prete Court To mke a pro
ngs Over and Tevminer, as a4 courl, never
had anvihing 1o do with comultment B, Hoitine
the term of Wuprisoument o thirly dava,  That comn-
wibisent w pever in any  way befora toe Kines
ermiuer, I was stgned ont of court,
wiled in this con

L nrt possessod wlhon in sedslon to st .
wwbily, ur reverse its own order or jodgmeut, clesely
the merters of the Conrt, when the Court wis not o
sesston, Ll no power to pmend or wodity the jadgment
sendered by tho Comrt whidie o seselong they dertainly
Bad no power W render an entirely difterent jodg-
wient.  Apart froan these legal considerations, Mr, Hrit-
tou knew that the Court had rendered no judgment
o dectsion thnt Spanks should pe hwprisoned Tor a
prriod not exegsding 50 davs.  He drew the record of
conviction: he tled it; wnd this record shows that the
Court toude no such declston. Whet ulterior desigos
Mr, Britton had io view in obtsuiug the signatore of
the Judges to comnmitment B, miay be auferesd from e
cutustanees.  This commitment wins sigued the satoe
tiwe as the record of couvietyom (fol. 214).  Within less
thsu an bhonr ritton £ the record of conviction
(fol, 217).  He made po use of comwitment B apudl aiter
toe hearing on the Laleas corpus prococdlogs befors
Judge Fancuer bad commeseed.  Tuis Judge Faucher

found us & watter of fact (sco lis optnion, fol, %), Mr.
Brittou testified that be lelt this paper  ut The
BheritFa office on the mworning of the ), Judee

Faucher foond that Mr, Britton's evidence fn this
respect was not troe; and toat the evideoee of the
Eherill's deputics, who testitled that the pager wus not
leit with the Sherfl autil the afteruoon of that day be-
tween 8 and ¢ o'clock, was trae.  Mr, Britton o his
evl it o ke I appear that, ai the time he
prodiesd before Judge Faucher cowmitment B, with
the Sheril™s retarn, be did oot know that 1t wirs cintmed
thiat commitment A was vold becanse Lhe tmprisodment
was Audetiolte awd unlimited, ‘Foat this polut was
raised by Shaunks's counsel was mutter of notoriety jn
New-York and Brook!yu on the uflernooa of ihe 234 ;
It wis statod lo the eveunlung papers of both elbies,
It 15 wot very probable that e Britton woold shut
his ears to lnformation of this kind, whleh wss soeis.
fible to the wihole publie. Mr, Britton admitted that
ou the morniug of the 24th, nt 8 o'clock (an Lour
or more before Bherit Wilisms sigoed the return, and
several hours before Mr. Britton produced counmitwent
B before Judge Faucher), be read in The Neie-York
Herald the eutire ropor. of the proceediogs of the previ-
ous day before Judge Faucher (fols. 204 to 257). A ver-
batiw copy of © tuent A up w1t The UHerald re-
port; after which it procecds us follows:

Jmtdl-'udm asked 1o bear the lasl of the orler of commitment resd
over ngal.

It makes the (mprisanment perpetual,” obwerred Mr, Clinton, afior
the reading. | wee i doew” answered Judee Fancher ' Aud the law
prescribes io sock cases,’ continued Mr. Clinton, * thut the ex‘ent of

s:uuln-ut shall be wither a ine of S350 or impriseament  for thirty
v liwil be soen, thul bl is void on ity

re.

From this report, and from the fact that Jodge Fan-
eher hod previeusiy (iu what is known a8 the doeling
ease) docidsl that & commitment ke the one 1 Ques-
ton waes vould on s Tace, 1t would bave been vory nat-
ure! for Mr. Brittou to supjpose thnt, nuless apulhier gom-
witment were substitated (for Exhioit A), Shaaks would
be discharged. The schieme cotcociod wader Liese cir-
oumstances to palm off on Judge Faocher another und a
different eommitment than the une on whneh Bhauks had
boen restrislued of his Hberty was eminently vusneeess.
ful. The attention of the Court 18 juvoked to the ful-
lowing poiuts of law :

FIRST POINT.

Tiwe varions arctions of the Revised Btatutes relating
to couteupts, stivuld, like all peusl statutes, Le strict.y
construed.

Drwarris, in his work on Statutes, p. 634, says :

Fraal slatoies reesive o striet interpretation.  The general words
of o pemal stabisie sonll B resteminel for the beseflof hio agained
whon the peasily s lulicted.

Tuis nuitior (pg. G4 5) vory correctly observea:

A peusl lew, thea, shall pol be extended by equity; that is, th
whica o uot come sithin the worde, sunll set be Gremght wiiin i be
cocstruction,  The law of Koglond doen wa allow of constinctive af
feumis, of of wrilteery panishmente  No mis incors & peusliy suless
The wet w el sabforia nim 1o o6 be elewrly boty within the spint snd the
Irtier of e statute imposine soch penabty,  “ 11 thesn Fules ora viee
said Best, Uloef-dustice, in tie ease of Fleteher wgt. Lood Loudes,
wiw uf wocased jermows i decied by the arbitrary decretion ol
Judies, wid uot by Ui express suibority of the lnws "

T Etan agl. Bausoi, 21 Geo, 19, the Court, per Brun-
im:l.'.l LI

r vocnmoy law lesns toward thal eontrection of all slatule
b 1 fusor of porsonal Bbariy | Wb Viat wuich e l‘:ul:l. |:u:a:lhl.:

oy,
Iu Lair aet, Killmer, 1 Duch,. 52 -
" ch.. 821, the eourt, per Ch. J.
Green, says: "lvan-ﬂ'unu: the erime and l;ul- s
ent, ponnl statutes sre b Lo baken steletly wind bter-
wlly. A peunl iw canuot be extended by coustruesiomn.

Toue wet cotibbituting the vlivuse mast e boc witura Lie

Tn constraing statutory provisions npon the snbjeat af
contempta, Mr, Britton his songht to wrench a moamn
from them ot attall in pecordanes with their lettor ang
wpirit, Although we huve fuvoked the role of construd.
tion npplicable to all penil statutes, yet, without regard
to that rule, T slall ahow that f cffoct he glven to the
meaning of the provistons of the Revised Stututeson the
suhjevt of coutempts, Lie dooision of Judge Fanchor was
correct; that e conld have made no olber or dilerent
deetsion without belug gullty of & viotion of jadicial

duty.
BEOOND POINT.
Tho commitmeut was vold on Its face, for the repson
that it imposed on Mr. 8hanks an (Hegal punlshment,

The Court of Oyer and Terminer of Kines Couuty hnd
N0 power Lo Limpose au indefinite or perpotual term of
fprisoumont,  The attention of the Conrt is invited to
the following provistons of the Revised Statotes, which
accurately defloe and Hmdt the powers of Courts of
Record ué\-m procesdings for eriminal eontempts

Sre, B, Byvery Court of Recorl shall have power to s as fors
eriminal coutempt pérsons guiliy of eliwer of the following acts, sad oo

others
. - - - - L] - - L]

B. The contamacions and nnlawful refosal of any person Lo be sworn
u“d!wllnm il Ilnmﬂlllﬂ'u‘ the Iu.e rofosal to anawer any logal
praper iBterroestory. 2

mEc. i), Pul.-hu-miumunw may be by Ene, ar br lmprison-
ment in the Jall of the connty where the coart may be sitting, or lh:h

it the discretion of the conrl ; bat the fne shall in no case ¢
B0 days; and where mluﬂ-mln

wmm of F250, por the mposonment
#hall be eommitted to o for the nes-payment ol any T
shiall bo dischareed st the expiration of 30 dave

#n0, 10, Contespts eommitiol In tbe immediata view and presesce
of the court may be pualshel summarily : fa other oasen ibe party
(h‘r:;l .hhpuff pobifod of the sccusation aad bave & reasuable time

# his UM
m#!l-. U?th--wru any persen shiall be eommitted fur any roatomnt
pecified in this article, the particular ciremmatances of bis @ chall
be wet forth in the order ar warriut of comm tmest.

Bre. 12, Nothiog contained in the preceding sections stall be eon.
sirand to extend 1o any procseding egainet parties or officrrs, aa for &
contempt, for the gupum of enfurcing any civil right or rewsdy.
(4 B &, 469-470, Becs. B, 9, 10, 11. 12, Sk Ba.)

These sections aro found (o Part 3,Chapter 3, of Title 2,
of the Revised Statutes, reluting to * General provisions
cuncerning Courts of Becord, sl the powers ol dutics
of eertain jadielal offieers.” It is concoded thut an
order, If properly drawn, will opernts as a eommitment,
nud posscas s much lecnl eMclency ns u formnl cormmit-
moent, This elementary prineiple §4 recogutzed by all
the authorities, and by the Revised Statuics, which, ns
above shown, spoak of an *order or wirrant of eommits
ment” as practiealiy, sud to all lotents and purposes,
one and thi same, The Kings County Oyer and Turmi-
uer vonvicted Mr, Bhanks of a * eriminel contempl'”
under the vighth section above eltel (sen commitment
ander whieh he was imprisoned, fola. 48 to 63). Tuo
offeuse  deseribed  in the  comumitment is  that
stated in the Afth subdivisions of Sectlon 8, above anoted.
Tho commitment states the offense of Mr, Shanks sub-
ptantlally fn the very languige of Subdivision 8. It
flates that the = interrogatory’ was * legal snd proper,”
and thist bils refusal o Ruawer wid © contumnelons anud
unlawfnl,” The Kings County Oyer and Termiuer
Baving convieted Mr, Shanks under the 8th section, pro-
ereeded (o lipuse tipon bim an Hllegal putishment. Tt
part of the comminnent (or opder which was  used ns
commitment ) direeting the inflietion of the ponishment
for 1k “eriminal contempt™ wasin the foillowing words:

The Conrd doth hereby sdlntgs the aald W, I G0, Bhanis, by reason
of the premises sforcaaid, gnilic of » e t, anid
dotls further neder amd artindae that the ;id W. F. (1 8h for the
eriminal e mreept wiareasid, wheteaf be le conrieted, he | ned in
tie common jp/l of the canaty for the term wntil ho way Auswer the)
questiun propoutded to Lim sbieh be hae pefused to answer. (Fal, 52-1 )

Tho puuishment, and the only puishiment, which the
Kings County Oyer and Terminet eould inflict upon oue
econvieted nd wis Shanks, under the 8l scetion, 18 spe-
eiftenlly detined by the very uoxt seotion, namely, Boe-
tion 9, above set forth. The Ity aeation expressly for-
Ldds tie Conrt to commit to uison fur uny longer term
than 50 days, The il section ta the only one which de-
fines the power of the Conrt with reference to the pun-
fshient. It may be both fine and imprisonment, or
either, in the digeretion of the Court. 11 the punisliueut
b & foe. the  specitic  som must be staled; i
tho punishwent be  hoprisonment, the term or
longth  of tue lmprisommeut  mmust  be named
in the  ecommitiment, Thern is un  mors
authority under the provisions of the Revised Statnled
applivabile tothia case, for making the term of lupris.
ontent perpetasd or Indefinite, than for making the
amonnt of the floe indeflnte. I the Kings Couuty Oyer
and Terminer had sdjudged that for the contempt of
which they bind conviciod Sbhanks be sbould pay o floe,
without naming wspecite sam, willit be eovtended that
atich @ judgment could be enforeed 1 Clearly not, be-
causeé wuder the ninth section the Court is required, iof
the punisiment be a toe, to uawe & detinite sum, not
exceedine #2690, In the same wav and by the sawe
section, the Conrt, It they lwprison, are direeted to
deflulte torin of lsonment, wol ex-

L3} Iy o lmypr
eepding 30 daye. If the pupisbwent for a * erim-
fnul eobtempt” be  the paymeot of o flne, and

there I8 uno  epecttication  of  the  amount, the
Judgment wonld be void ;. oand the party gullty of the
contompt could nol e compelled to pay any fine, evon
to the extent of a doltar. Ouw the same principle, if the
ynishinent he fmprisooment, bat po defluite  term of
wprisnnment 15 aemwed, such o judegment cantot bo en-
forved, Tor the Feason thist 1t s absolutely void, A com-
midtent defective e this particalar s sbsolutely votd,
This is & plain case, where the eonrt (Kines County
Oyer aud Terndner) adjudged—or attempted to adjudes
—b purty gty of & * eriminal contempt,” and hnposed
imprissument a8 o pundshment, 1t is not a ease “where
the misconduct cowplalned of consists in the omission
to perform seme ack or duiy which it 15 yet in the
power of the dulendant to porfor,' ln whilch cuse the
slatute says * he shall be imprisonsd only antil be shall
:n;:;w-rlurmud such aet or duty.—(3 K. 8., 853, sec. 23,

th Eib

That the Kings Connty Oyer and Torminer condemned
Shauks to sultor imprl e ian h £ for his
offeuse, appears—Horad: By the form of the commitment
ahove guoted 3 10 Is, an above shown, in the very lan-
suage of the provislons of the Revised Statutes oited,
Second: The form foddowed 18 the commitmeat In the
eise ul Haekley (24 N. Y., 760, Mr. Britton attempted to
{follow this Turm word for word, Except in regurd to the
natue of hs party, the name of the Coart, the deseription
of the sulject of offapse (which will bo cousidered uuiler
u subsequent point) vader jnvestigation by the Geaod
Jury, the commnitment in Shouks’s case fullows the form
10 Mawkley's case word for word, with only tus difference
—the Buprsonment in Hackley's cose was
S0 dny s, and in Saunks's cuse 1t was indetinite or perpet-
unl, By the form of the commitment, it L wdjadecd, in
eaeh cisr, that the party shall be punished for tis of-
fouse; the only difference being that ththe one case the
putsbiment was legul, and in the other it was illegal, In
this mutter of Watsuu, & Lanaing, 470, Judge Potter shows
vy elearly that where toe Conre mijudeed 8 party
guiity of & “ crimioul contempt,” they cannot fine or
hmprigun except ns auteorized by the vinth section

above  quated, by Wlieh  the  lmprissient  must
e lmited to 30  days. In  that cise Judege
Potter ehows  the some  confuston  has

wrisen in the reported eascs, by reason of proper atten-
tion nol baving been paid (o toe distiuetion between the
1w clisses of coutempts recogmized by the Hevisod
Blalutes; matme First: " Crindual Contempts,'" and
Secand : * Procesdings as for Contenipls to enfores eivil
rewaiies,” &0 The distinetion between thess two
clpsaow of coltempis, and the stitutory provislons wp-
plicable to cach, will be more partienluar] cousidered 1n
i subgequent polnt.  Toe Gt that the ofleose (if thers
wore auy) of which 8uunks was declared Lo be gailty, was
that of @ “crimiunl sontempt,” of itself furnisbes conela-
Rive prool thet Seetion 9, lnitiog the lmprisonment to
30 daye, applles to bis case. Mr Britton, tn bis brief,
subipibted W tois Conrt, says: Toat Shauks was * de-
tadved upon & *eriminal charge,” to wit, s crimingl con-
tewpt, It 18 8o declired bF 3 R 8. (5th K1), p. 470, s, 8,
suby & It s also declared 1o be o wisdvmsanor, 8 R, 5,
(st EL), p 979, see. 10" The commiusent, in express
words, alleges that Bhanks was convieted of eriminnl
coulempt, The luguuge 18 Che Court doth herehy
wiljadge the said W. F. G uks gullty of u eriminal
coutempt " (fol, 82). Toe section to which Me, Britton
refers, 1o show thiat the *criminel comtempt " oxposod
Bhanksto (ndictment for ** nusdemennor,” (4 a8 follows:

Every person who shall be gulliy of auy endioal contempt, eopmers
ated in the secoad title of the tuind chaptor of e Wird part of the e
u:;! seatu sliall be liable w bdiesmeut werefor as s pialemessor,
wid apon e i

ction suall be poulsbed aa bereinafier presen
BT st 14, b B gt L

No coutewpt s w “criminnl contempt' unlesq it coines
withiu this section, Tue relersues contuined in (his
recbion 15 to those sections alteady quoted, Including
Becthon 9, which defines and Huwits the powors of the
Court in regard o lmposing as panishment n Une of pot
more thoan $250, and beprisonment nol exceeding %
dayw. This section, makitig o erbmoinal coutempt fndlet-
wbie and puntshable s 6 wisdeineanor, proves boyouid
question that Bection 9, so deflulng the pualsbment
when the party 1 sdjudged guiky, not ou i trisl npon
Junietmesnt, but EP the Court, docs apply to cuses Tike
the one at bar, Tost the punistiment (udefnite or per-
prtusl imprisonment) tmposed on Slisuks by the Kiogs
County Oyer and Teralner, was tlegul, 18 clearly sliown
by Juap.- Funcher in his opinion.  If the puuisbment
were Hingal, 1 neesssarily Tollows that the commitment
directing that Shauks sbould undergo that pualsument
was voul, Judge Fancher sayva:

Tue Court had 0 ths watter authority to commit for * & term pot ¢ 3-

eccoiug YU dare” 1t bad wa Jurstictian i order an anlawfal .
mant. Nappose the Codrt Lad orderod the m.a.......n.“l...i.".ﬂ’:;‘.
prisen far yeate. Woald it be outended that relief eoul not be bad

Gt Biabeas corpos from raeh oo unlawful eommtmont f There is no dIf
ference in prinetple briween the eam pupposod atd the ense unier ray
ration, A tommitment for ap tedefini’e tiwe s Gut -m..m:'»,
| aad e Court hes no Jurisdietion to make 5, (Fala, 207 8

The doctrine of Judye Fancher s been indorsed very
recently by the Bunreme Court of tue United States. I
tho case of Lauge, who bad been sentesced o undergo
punisiment lu vxeess of that permitted by law—1is was
dlselmrlxml upen labcas corpus—Mr. Justice Miller,
m;:wor ug the oplolen of 131: Court, kayw:

s oo smewer fw Lol bo sey thalibe Court bad jarisd)

persan of We prisenes and of b offense ander ihe um:“.l'l‘ .:,'2:
means follime Liat tirse (wa focts muse valid, Lowever erroueous it
may bo, sy Judgmeut the Court wmar resdes o such case. I 5 jusiee
of the proec, baviig Jurisdiction W Boe for & misdemeasar, and with the
::rlr chncgml pragerly before bim, sirsala render & jadgmeat tuat be be

oged, 0 weakd simply be void. Wiy void ! Beeause Le bad s puwer
o rewder suel a Judgwens Ko, if & court of gesers) juris fletion
wheuld, on e Indicaeent for obel, reoder 8 Judgment of deatn, or

of properiy, it would, for the same rvasen be yoiul

THIRD POINT.

The commitment under which Mr. Bhanks was com-
mitted wes futnlly defeotive, wot in were furw, bat in
substanece, and for that reasen be waes properly dis-
clarged by Judge Fancher,

I have shown under Poiot IL that the punishment ly-
for * eriminal contempt "' was sn illegal one. This
wan not the case of o commitment defective lu form.
Tue defee: was a fitul oue, because it did oot in any way
relate to formw.  Bapposs & parly was convieted 1o she
Gouworal Sosslops, or o the Oyer and Termi-
er,  of @ misdewcsnor, wud  the  Cours  shoutd
scutenoe  biw, ws  for  w  felony, for exumple
W e  Ble  Prison  for 10 years, woul
wny one eontend that the defect wis one of Torm inebegd
of substance 1 The cases eited ou Mr. Britton's Poinis,
Alowing that 1o ceriain casss, for errors i wntiers of
mere fori, parties suad pot be disebarged ou babeas
corpus, bave o relevaney to this case. If the commii-
weht e defoct! Ve ln mere form, s judes or court would
ot diselargs o bl us i but il mcommitment
tre nn Hlecnl otie, then it e toe right of Che party o be
;hnj-h‘:rw;!- T.:r rllal.:nnlnu Is clearly ana l-llrulult'l‘l
u Juidee Fuuwbor's oploio 0 9
s W iy Ll ewre,  dle sy (lole.

mitmeni and en
vark poukl @ake
e B g et
to sny vlorr Ml

ut llimete

e
lage s aaown W be ilbegnl,

o o s

to bo vold, 11 s commitment 15 not * aecording to lnw,"

& party s entitied to be discharged. Hoe 0 inton of
Julnl.n- Fanoher and authorities olted by hin irnl':m 204 10
311) Jusdge Faucher liad uok the pawer to remand Me.
Rhnnks, under the following scetion of the liatiens corpus

, tted for any eeime

Y i mi
1f1|apﬁnﬂlﬂlh|ur|!hllhﬂ|'ﬂ|"'" e o TATATH ‘:.
"

anl offeuse. or if be apnear ir the testimony olfered

Lm mmmu«iﬂ, v e by of saeh an olfense, alth
eommitivent be rragning, tio Ceurt of ofeer before whom sue
ahall b Browght shall preecel 1o let gush party bo bail, it “.' ense I-;
Lilahle snd good bail e wifesed; or. i wot, shall fortbwith pecan
puch party. 3 W, B, 555, Bee. S (fih B1) .

This sectivn ou its Lace does not ap iy to a case of
contempt lke that of Bhanks. It on ; applies to une
who hias been eharged but not tried Tor a erlminal
offsnse ; It applies where one has heen committod by s
magistriate, for the purpise of sending the case To rhe
Grand Jury, so thst in the event of an |mllcltu|m? he
can be tried by @ petit jury. It does ot apply ton cose
whers the Cotrt has attempted sammarily to adjudge
oue guilty of eonlempl, anid Lo 18 undergoing the pun-
{shment which tho Court has mdjudged him to suifer,
Iu the eases referred to in tois section 1t 1= !.I:\o
duty of the Judge, npon the hearing on the habeas
corpus, it the commitment b defective in maotterof
forim only, and the proofs show the pariy gullly, to
niske out & proper comuitment and remand bim, The
Juidgea who bave power Lo lssus & haboRd cOrpus are
clothied with the suthorty of maglstrites. Tn the case
of shanks, Judge Fancher had no power to minko ot
new commitinent.  Tho defeet in the commitment was
one whiclh be could not amend of in any Wiy romeily.
The difect wis such that It was past the power of any
Judige or Court to veumedy i1t nt the time the mattor wad
before Judge Fauclier, It the Klugs County Oyer and
Termiper mude o vold eommitment—rendered o voud
Judgment—clenrly Juidge Fancber eonlid not do wther-
Wise than discharge Shanks, in pursusnce of the follow-
inx section of the habeas corpus act :

1w tegal eanse be sliown for soach lmz:‘:umul or resteaint. or for
the continaation thervof, sneh Court or ofieer whall diseharge sock party
from the castody of fesiraint ander which be is beld. 3 0L 5. BHT, Bee

b K}
N\i‘ |:aru upon regular triala, according to the conrse of
the eommon law, the Court upon eonvietion propoaneed
the wrotse Judgment (or & diffspent Judgmont from that
which the isw allows,) sueh judgment ts absolately voul,
and the party is eutitled to be di aharged,  Bu Ko set,
Boirne, TAd. and E., 84, the wrong seintenco lhiaviog
yeeu pronousced, thy Court unauimaoost lield that the
prisoners were ootitled o Judgmont  of reversal
anid to wholly discharged.  In  O'Leary agl.
People, 4 Park., 157, the prisoner, coutrary
Jaw, was scitenced as for 8 feluny. The Court
Leld that the sentence was vou, and  that the
prisoncr shonld be discliar wd, In thoe following cafes
Lhe courts have held that If the sentoncs or Judgwent
pronuaneed e Wiegal, it 18 atsolotory voud, and the
prisoner should bo dischureed ¢ Bhepherd agt, Commons
Wealth, 43 Mass. (2 Metel.), 419, People ngt. Taylor, 3
Deuio, §7. Tals woulid still bo the cass in this State but
for & comparatively sutb statiute, which empowers tha
pppellate Court, 1n case the wron sentence ba pro
nonneed, alier & trinkby Jury, to send the case back with
insiructions to the iaferisr Court to render a propee
Judgment. Tuls seatute, of conrse, haa no reference to
proceedings ou bubeis oorg ns. In the coase of Ralzky
it Peopie, 29 N. Y., 182, Davies, J,, salid:

T wilgment 10 ikin fane wan prosomneel on the uu-w: n '.'“' tha
priv was Lo be punished aecinling o the At of 1505 We think
Lt vierw of the law was errugeocs sud must be reversed, Tt would £+
Jow from these cons derstiom srd tbe suthaority of the cass of ibe Peapia
st Suepherd (25 K, Y., 4U0) 1ok, & wrung Judgmout naving been proe
ponneed, sliboagh the trisl and couvieton ween rogular, thin prisoner
gould pot be sayected Uy auother trisl, and would be eniitled to his 45
e L hat wunld unuesitonabily be so but for the act of April o4,
1564, * * * Lathe preseat ease, 1hat Art berame operative befora
the judgment anl sentesoe werw provoanced aod given, aud hefore 1l
wiib ol srror was proscculed to this Court. *  fat for the author.
fiy eontaresd npon this Couart by this statute, It would have Jsd o
powet apirn the roveral of the jadgment of the Sapremes Court, o
o propuanes the appropriste Jo‘ymeut of remis the recond to the Ujeg
and Terminer to gove sach jadgmeal, This s wall ssttiod by suthoriiy,

Phiese withoritics cortunly show that whers o wroug
soutenes oF Julgment s pronounced by the Court,
the defect 15 not a matter of form bat of substance, 1f
the punishment Tuposed b e, the judgment 18 ab-
solutely void, Toe defect is a fatal one, aud cannot ba
remedied, unless the Logialature piss o stalinte t pro-
viule for such cascs.  As tho commitioent ander waeh
Shanks was holl was absolutely voin, Judge Faneber
could nut do otherwise than discharie b,

FOURTH POINT,

The statators provision perisl ting courts iu certain
cases, kfter adjudging a party gullty of contempt, to lm-
prigon him nutil ke shall perform @ particular act or dls-
charge sowe particalar duty, has no application to this

cnse.

Upon this point Mr, Britton quotead R. 8., 851, section
o (a0h L), bt te lenves out that part of the seetion ()
wiieh aiows on ita fuce that it ewn have no possible n}n-
plieation to this case.  Dwillquote the whole section, 1t
18 nd follows

Sen. 238, When the mistondart eomplalued of consiats in the omis-
#ion to perform sowe et or daty wiles Lo s yet in tie power of thie de-
fendant b perform, b= shall be imprissaed oaly until be sball have per.
formed soach vet or duly, and pai d such fAne an srall be doposed, and the
conts and expenses of the procectings. A

Mr. Britton, i elung this section, omitted tha portion
in ttabics, The next scction is as follows

grc. 24, In such casa the on A provess of comm itment shall
wpecify ihe ack or duty b be perfurmed, aed the smoust of the Goe and
expuuses to e pail,

It is appareit on the face of thess sectious that they
have no possiole apphieation to this case. These seetions
aro found i Part (L, Chap. 8, Title xif, of the Re-
visrd Bintutes, providing for * Procecdings ns for cou-
tetujpt to enfores ¢ivil remedies and to protect the rights
of parties in civil actions"  The proceciings In relation
o contempt, W enforce eivil remedies, have pothiog to
o with the punlshment to be foflicted for eriminal eon-
tempt, under the provisions of the Hevised Statutes
eited under Polut 11, For tho purposs of showing that
Beotion 21 (of 31 K. S5, 683, 5th EL) applies to this eosq:,
Mr. Britton professes to quote Section 10 (of 31 R 8,
10278 of the sth E4)  In tins justance, in eltiog this sec-
twn, be leaves ont o very material part. Tae whole
sectlon 1s as follows @

A, 16, The proceedings presceited by Taw o sivil eaeer, in reepect
o the dmpanelin the keeping them ogeiher, ol the manuer
1 remle the tmenin, and

Bl be Bad wpon trsals of inaee
wlative 40 compeiling the
the mlmin

tondanen
tlum of
i’ Lo

o trals mnd
o thelr natare

fiet they @i
lieabie thervio, wubject ¢ i eontainad in any Statute,
r. Britton, In quoting tuis section, omitted the por.
thon in italles, Tuat this section bas vo application o
the proseot ciss is apparent ol the fuee of it It 18 pro-
vided by thls seciion that the * procecdings as for con-
tempts 1o enfores the ramedies and peotect the rights of
parties” shall extond to peocesdings on  indictments,
trst, 80 far as they way be o thelr natare applicable,'
aud second, * subject 1o the provisions contalied m any
statute,” The statuiory provision o relation to cou-
tempts to entoree the richts of parties in elvll coascs
that permits the Conrt to Lprison o party until ho per-
forma some partlicalar aet and forvids & continuanee of
Lig dmprisonpmoent aler e bas performed the ae
have uo possible application to the present case. By the
sertions of the Reyvised Statates, quotod ander Pod L
evory Conrt of Kecord has the power 1n cass of eriminal
coutewpt, Wke that of which Mr. Shanks was eonvicred,
to fine to the extent of §260 and inprison for s period of
not exeesdlue tharty days, This power b5 given in ex-
press worits to any Coart of Record. If the seetion in
fquestion. were applicabie to this case the power to tm-
;mu! W fHoe of $25 aond imprison for thirty davs would
we taken uway, I setting toe Coare at detianes anid re-
fusing to answer aquestion which the Conct rales to ho
proper I8, in the language of s section, o mere * oiis-
ston to perform sute act or daty whiiet it is yet in the
power of the defendant to perform,’ then the Court conid
ouly Keep such parey iu costody ant!l he should ansawer
Lh (uestion ; for the section expressiy provides that i
sl b case the person **stinll be ampesoned onty until
he shall have performed such act or duty.” If this were
the lww, s witness conhl refinse (o wnswer aoquestlon, be
committed to custody fur twe or threes bours, then -
swer the question ; ad refuse Lo pnswer the next gnes-
thon, be committed again, remaln o cnstody for several
hours, then ecome lnto Court and offer to anawer, amil
continge to repeat the process—so thnt s month's tne of
the Court moght be oecopled o the examioation of o
witneas, wheu half an hour would be sufficient, if he
obeyed the wwsttactions of the Court, and answered the
questions which the Court deciiled to bo proper. A vou-
struction whieh would hold this ssetion spplieabile to
this case would practically nullify and abolish the statu-
tery provistons cited under poiot I Azan, the pro-
visions under discussion, contained in Hection 16, aliall
be * suliject to the provisions contained in any statuee,'
Bu that by the very terms of Bection 16, it cannot apply
to this case ; for tiis case bs spoetflcally provided for by
“ the provislons contalued in Canether” stutute,” vatwely
Bection 9, p. 470 of 31 B. 8, (5th Ed ), quoted under Pulut
11, which 1o so wany words gives the Coucl power to
flue to the exwont of K260, sud to impeison for o torm not
excerding thivty dayvs, The construetion eontended tor
by Mr, Britton would virtnally nbolish Soctlon 6, and
substantially take away from the Court the power it now
possesses o Luprison a conlutiacions witness for eo-
totapt for a detinite  perlod  vot execeding thirey diy =
Tue distinetion berwern Lhe tWo clusses of contempts s
vory clearly pointed out by Potter, J., o the watier of
'\l’:tmr‘ul.: Lansiong, li.‘ll !rle- saye:

Now ™ are lwn o s ol cootempli réecgmi i ‘whs
the putshment presenibed fo; each elast 'of uM:‘?m’u;rﬁ: ..tlrn,llh.a‘!
eoufosntug of the manuer of pusl bmest of which s the o asim of all
the apparent eoniliet that apprars in the reported cases. Theee 190
elasses of coutempt are; Bost, orwinal contompts, descilbed 4 Bevised
Btatates, 275, margionl page, se tion 10 [Sih EL, SR 8, 470]. snd
the punishment of whieh and the cxtent of which are thereln preseribed
and limited ; and secoud. proceefiogs as for costempte Lo ealosoe eovil
remedies, and profect the nghts of parties in civil casess 2 B 5, 504,
G6A5. (Dik EL, 3R S, Bid, 500k )

Wieu Justice Potter speaks of the punishment for
#eriminal ontempia,” wiMch are “therein proseribed
wod mited,” e refers to the section winel for erfuin
contempt limits the punishiment to s Bue not exeeeding

aud twprisonuent for oot over ety days. Mr.
thon contesds Lt hisd the order [or commiiment |

ly;

r
Hf vided for lprisonment for a spectiie e, It wonla

Ave beeu I Vicldtion of § K 5., 893, See, 23," which pro-
Vides that

Wiere the miscondael complarned of ronwints in the nmisian to per-
form some a1 or duly whieh it i retin the power of the defondant to
',,f..,,:_ :...uu ympeisonal only untll be shali bave performed nack
acl ur dutr,

It this construction be correet, then the commitmont
In Haekley's case (which the Coori of A;meln dm'lt?!'ll.
1o be .tguod.}. that consigved im o imprisonment for
thirty days, would bave boen vold,  Sec, 16, p. 1,008 of 34
R 8. (8ih Ed), ented by Mr. Britton, spplics o gn
“ grlesion 1o perforto sowe wet or duty®™ which the party
can remedy of his own motion=uy s own set—without
the nld of the Conrt, For exnmple, in the case of People
v, Nevins, 1 I, 1, the Court ordored an stloriey to
e eomnwitted uncl by sbould pay over meaey coliveted
for s elleuts sud the costs wud expeoses of Lo com-
witwent. Tois scotion spplies In cise w party refuses or
olalts to comply with sn order of the Couri thut bie eue-
eate o deed or other paper. 10 would e absurd o sup-
pose Ut this section sppied foow criminel contempt for
UL WNEWeriog & ipuestian pathy & grand juror. A party
tmprisoned for suoh an offonse eould pot of | L LIRS
tlug * perforw’ the * act or Auly™ for tho nuepeslorin-
wnoe of which be was Loprisousd, OF Lis owa motiow
he could net get ouk of jail Lo o to the Grand Jury room ;
o lie did be coald 1ot of his own moiion get 1ato the
Grand Jury rovm o testify, Tue Grand Jary sit in se-
erel, with closed doors. 1t 15 not us 1o the case of & il
s whio refisce W kestily apou wi aelonl tial, which
by taw s puolie. The withess, iF at lberiy, can go info
Conel and offur 1 testity, Lo e case ot bar, the party
Ly the counudimcnt Was L oo oesed up o jaid uniil bin
sltobd tesfify Dolore @ Grand Jury.  Bagguwse tho Graui
Jury badd adjouned Tug Lwe o Lurve iy s—5tu ks could

1o, peEmIL o messages to be sent
from Lilm or to M, and prevent the thility of his
perforaiug the *ack or daty™ In gues lom. Eunch a con-
sirmetion worlid place it an the power of @ Dristrlot-At-
tornoy (o prevent the possibility of tho parly complylne
with tho declsion of the Court, in regard to tealifying,
aisd thus prolong his lmprisonment ndetinitely. ith
suich arbitrury asd despotio power satictionsl by the
Courts, 1t would have been lmposaile without resarting
to violenee and wol-law to l;muk down elther the Taw-
i age or the Brooklyn Ring.

\\’iﬁeﬁ--r Justices of {ht.- Teweo In the country have
power to imprison & conlumaious witness until be shall
answer the questions propounded to h lias no relo-
vinoy to this ease, A coutumaclons witnoess, it he got
st lLberty, coull manngo to wo before the Justios who
Tolds s Conrt in pablic and testify. It is a very diffor-
out thing from getting befors a Grand Jury nltl!nxlm
secret, and with doors loeked,  Apart from this unm_.ll-
eratlon, Conrts of Record Hko the Kings County Uyer
and Terminer derive thelr sole power to commit m_nl
punish for contempt n cont witneas from the
provision of the Revised Statites quoted under Point 1T,
which 1n express words foroid any Huprsonmenb ex-
cept it be for a defluite time, nol exeeuding thirty days,
Tucss statutory provisious do not apply to Justiees uf
the Peace; they are expressly limited to * Courts of
Record.” If Justices of tho Peace pussess any powar to
commult to prison for au indetlalts time, and until w wit-
ness alill Anawer, the power must be derived from some
apecind statute, which his no applieation to Conrts of
Hecopd. The position substantially taken by Mr. Britton
innis * Powts,” that if the commitment were de votive
in the p:l.rlimlfur m question, it shouid not avall Mr.
Blanks, beeause, If the Court wired, 1L was in the power
of the Sherll to correct the crror, although some whiat
novel, 18 bad law, Mr. Britton, atter quoting Heotlion 9
AT, of 3 KB, expressly prouibiting luprisouwent for

ore { 8y WY
uil"l::w.llt:un’nt :E;I;:utj:ﬂ‘:k l:nut In, 1 ection 9) that the trmitation
shall e inseriad i the eommitmeat : ** I'he lnprisuameut s Wl not ex-
cend 30 daye” o other wonds, i the expiratios of 30 dara the criee
oner wei free, Thia would be the daty of the shariil under thin
statote, and in caso of refgaal, the Court will discharges un babeas coryus

Mr. Britton's notion 1s very uncomplimentary to the
toarned and able Court of Kings County Oyer ik Ters
wner, Lis argument procecds on the ddon fhat the
Aheriff 14 constituted a court of dernler resort—an o
protuptu Court of Appeals—to porrect 1t €rrom and re-
forw pie procesa of tho Courl. A sailor, on oBe oeeis
ston, lu attempting to read the shippiog aUVertisciieuis,
neld his newspaper upside down. He H-murkv:_[ that
O there must have besn @ terribie ELOCMm At soi, My
Britton seeins to have gob his law wroug shde up.

FIFTH POINT,

The commitment (or order used ns a eommitment) is
yold, for the reason that it sets forth no offense ou Lue

part of Mr, Bhauks.

Aa shown niider Point IT,, Section 8 (3 R. €, pp. 400 and
470), gives Courts of Beoord {u:wur to puulsh us furas
erbmital contetupt persons guilly of ecortulu aots, among
which 1% the uniawiul and contumacions cefusal of &
witness to anawer # legal and proper interrogatory.
Beotion 9 Mmits the punistimeut to @ fne of not wore
than #2530 and Luprisonment not cxeeeding LRITLY day s,

Soetion 11 provides 1 Bt any persen hall be cammitted
fur auy eumieimnit spec bed n 1k the particuinr oiro e ooes of
lis ofempe shisll be set torth la of warraat of cosulmect,

By Section 85 (3 R, 8., p. 857, 5th Ed.), 1t I provided rhat
Hpon @ Party being brovgit up on haveis eorpos, that

Tt shanli be t e of sach Cone oficer forthwith o remand snch
party LIt shall .r that E" 14 deraloed 1o custody. 5

. . B . .

1. For any contempt specially and plalnly elarged in jhe commltment
by magar Cours of wilicer or body baviog sathority W cumibib e the coa-
temnt oo ehatced ; s, 4 Tont the Gme during which seck party way
Lo bl ly detained has nob expiral,

Under those stutatory provisions, it s certainly clear
that the commitment shoalt et forth wn ofleuse, in
order that the Judge, before whow u pariy ks brought on
habens corpus, may deteiuive wiether De shoald e
discharged or retanded, it is provided that © tie partic-
wiar eiremmstanees of Lis offense shull be st forth ln the
orler or warrnot of coumitment.” Lhis proviston wus
intended a# o proper saleguand of personil Lberty § tho
objeet was to eln i conet or jadge, upon huhins cops
piis, to delermise whether the get or condnet clirgisl o4
Coustituting the contewpt Wwis sucl that the vlfeuse of
o prlmingl contempt " eould be predicated upon i, De-
wi, J.. in People agt. Hackley, 26 N, Y., 77-8, 508

“Flie babeus cotous aet motenver declarva that where the Jetaniion of
e o b dischnrged by babyas corpas appess b be for
Iy snd speclally chargs! in the romudtareat oooered
safeat Jarsdiction, be sliall be remnndil 1o the costidy
, b was toatd,  Bul thie rule ls, of conrse, suiject lo the qu L
that the rondoet ehargud as eonstitating the cvntempt st e

g laguecey of mishebarior ean he predieated

Iy iniitferent or meritonions, or it be oale

the pssertion of the w ed tlght of thie party, b will pot beemue &

dgol 1o be s, The question wheiher

the ofnder really comimiitod the wit charged will be conclasivels deter-

mined by the onler or jodzuent of the court and s with e vocal weid,
whien way be culpabile or lunoect, sccoriing o the eircumatanoei

In Shauks’s ease there ave no * equivoodl acts”—such,
for instance, as distespeettul and disordecly conduet fn
the tmmediate view aud prescnce of the Court, The
only uitruse attempted fo be chureed 12 that of regpect-
tully deelining to answer g particualar question.  Lf upon
thse tuets set forti in the comenliwent, no *eriminal con-
tompt” can he prediciatan upon that cefusal, tiea theeo
I8 no * contempt specially sl plainly charged in the
commitment ;" and **the particalar circumsiances st
forih lo the order or warran! of cowmitent” conatituts
no off-nse ot all; and on that geronnd Shanks was en-
titled to bia discharge. If in the lauguage of Judge
Deido, the refusal * awer the question propounded
to lilin WUs Only un mss moof o right,” noe coniempt
can, by lexal possibility, be predicated on bis rofusal
Uunless 1t appeared o the king.ﬂ County Oyer or Tor-
miner that the gquestion propo el reinted to s matter
or complaint, of which tho Grawd Jury had cognizanee
or Jurisdietion to inguire into, the Conrt had no right or
authority to direct the witness to guswer. Tne Court
could oot assume that the question related to & mattor
of which the Grund Jury had jursdicotion. Toee coo-
tempt bere 14 pot Wke that of which a wiluess wilght beo
gullty by refusing to answer s QHestion in tue  progress
of @ triad condueted before the Coort, Tu such case the
Court his the means of determining whether the gques-
tion propounded is * legul and proper.” Lo tlds case Che
Kiogs County Over aud Te et bad oo mesns wl
ever of determtning whether the question pr
to Bhanks related to n matter of wiileh the Graod Jary
D Jurisdteion,  The ouly weuns of Knowledge on tiils
sulject possessod by the Kiugs €omuty Over and Toer-
miner #re set forth o the commitment, The Conrl aeted
ipon o specifle eomaptaint of the Grand Jory (rols, 49 to
54y, The Grand Jary sit o soeret, aud tho Court is not
presumed to know what trauspired before thew, except
a8 their aetion s offfcindly brought to the notice of Lhe
Coutt. By this cowplant of + Giontnd Juary made to
the Conrt (nud set torth in the commitent) 1t does not
appent thit the question Shiunks was reguived to susvwer
reinted to any pitense alleged to have xaw‘ll enmmitted
i the County of Kines, or 1o the State of New-York, ov
even w the Uaited Stares. All that appearcit on the
sulyject was that the Geand Jury bad Defore them
matter of el wileged to have been prublished of and
cotcerning Alexauder MeCue,” Tu this cotnplaiut to the
Cunet the Grand Jury do uot represent that the oftense
was nlleged to lave been committed (o the County of
Kings, For anght that appears, the inguiry may have
relnied to some offense comuntted 1o Kauselastks or tu
the Fijt Lsinnds,

In the cass of People agt. Hackley, the commitment
sel forth that the guestion propoutded to the witaess
related to *a certaln watter sl complaint peodioe be-
fore suech Grand Joryv, wh They D coun
pealnst certaln Aldermen and wembers of the Common
Counell of the City of New-York, for teloniously receiv-
ing o gift of woney under ao agrecoent that thelr votes
sloulit be wfloenced thereby b watter then pending
betors said Aldermon and members of the Comuion
Counetl.”™  Had not the eonmitment set forth that the
mullll?‘ related to an offense allewod to have beon conms
motted o the County of Now-York, Hackley would bave
beeu endtied to s discharce upon habens corpus, o
the ciuse of Hackley, 91 How,, 104, 11 was held fo the case
of wowitness commiited Tor contempt, in Dot ANSWer g
W question propoanded by w Giraud Jury, that the cow-
witent wust show on ths face that the Grand Jury was
wroperly organized, and that the matter pending bofure
that body was one of which they bad jursdiction. Un-
less the commitment Lo the cuse ut bar shows 0w 1is fuce
that the subject wnder lnvestigation, roapeetiog which
the question was propounded to Shanks, related to un
offense (of hbel) wileed to have been committed in the
County of Kings, it does uot appear that the question
related to wmwatter of which that body had jurlsdietion.
A more fatal defect in any eotwmiiment conld not be
sttgeestid.  The fatal owlssion 18 of that whicl alooe
woulid give the Grand Jury of Kiogs County Jarsdiction,
Fhe fact that the Grand Jury du thelr cowplaiut assert
(implledly) that the guestion asked Shanks relnted (o
“a certaln matter and compluint peuding before such
Grand Jury, whercof they have coxulzaned,” goes for
notbime, It was for the Oyer and Terwiver, aftor the
proper and neccssary faels o show jursdie1on lad been
officinlly communicated by the Gramd Jury, to deter-
wikne the question as to jurisdiction, The remark eited
by Mr. britton ot Judge Daly fu the cnse of Percy, 2
Daly, 56, that * where the vider bs one wiben the Court
Lave suthority to make, all joctsdictional steps and nll
mutters of regubarity ave to be presauwed,” bas o appli-
cativu to this case,

of lis friends to kee

-

of it, for (Fthe pet be

BIXTH POINT,
The haboas corpus ad testificendawm, with the order
thereon, gave Juidge Fancber uo vight o sutbodty to
rotnaud Mr. Shauks to lwprisonment,

It was the doty of Judge Faneher to render his deei-
sloi npon the faots appearing before L, Ho was com-
pelied to pdve judgwent upon certatn l<sues of et pre-

ratited by the plesdings, pamely, the return by the
Bherifl und the traverse of the relator. -‘3-31! re-
turn of Bhortlf to habeas corpus of Judge Faueher,

fols, 4! to 46, sod tenverss of relator, fols 72 to 70.) Toe
Hhe @' return slleges that e holds Shinukas by viztus of
ueommitwent 1ssued to b by the Kiags County Oyer
and Terminer, He wdds, “woich sald commitment I
!mw:'pl:ufllwo." Tue comumitment produced was Exbling
B Cels 62 o 6, lunting the lmprisonment to 30
days, s was the commitivent auder which Shanks
had wever boen hold st all. With respect to this paper,
Judge Favclivr in bis decislon savsa: * Lhe { shows
conclusively that the sabsequent paper (Exhibit B) waa
ot delivered to the Sherit untl after the hearing
on the habens corpos had commeneed . ).
The Sherifl’s retarn then allezed that Shaoks was
taken to New-York on o buabeus corpus ol testi feandum
Jastied Lo im (Chnd is, to the Baeril of Kings Couuty),
and that he thereapon seot bim 0 New-York in castody
ol vne of his depafies, sud that * wiile beld by suid olll-
l--_vrulrl satd cuty, under the sald commitment pl'utncmlll;
nie t-*-urrlﬂ‘ut Kingé Connty), the habeas cotpus issued
by Judes Faoeber wis served. No habeas vorpus ad
testificandum was issued to the Shenfl of Kings Couuty,
tiur Was Blaanks brought to New-York upon any b e
corpus ad testificandion lssued W the Saenfl of Kiogs
Connty. :Em- ve was o habeas corpus ad festi eand i
1-Imeul to “the keoper of the Raymoud-st. juit’* (rol. 56).
The traverse of the relator dewed all the sllegutious of
the SUeri's return (fols. 72to 79, Thus it wili be per-
cotved tuat the existenee ol wuy sten labeas corpus wd
tegtificandum us thal desertbed In the retarn of the
Fuceill was denled,  No sich habens corpus ad  featil-
canidm was put 1 evidencs by either side hefore J adge
Faucuer, for tho reason that " noues siucl ever cxisted.
The ouly bubeas corpus ad lestifeaniium put i evi-
denee was une dirveted 1o “Tue Keeper of the Ray-
wond-ar. Jull " efol. 88). Thors Is vo law which tecog-
| uuy sach lostitution as the = Raymond-st. Jai'"™
Toere is no ruch oticial Known to the taw o the *Kee gt
G the Boaymond.at, JaiL” Upon thie telsl of the issies

ol Lavt betore Judge Faucuer on be Saocss col pus pirv

Jaw dil not exisk. 1%

Keeper of & Juil, whieh in M*“’""{, Justive
L]

uite  natursl  for  the
o'f“ uﬁ. Oyer snd  Termloer of w-Yoik,
aftor Bhanks hwl testifled in the Blokes Carc,
10 indovse tn the usnal way the ** romand ” on the writ,
o the keoper of the fuil within named (fol. 60, Tin
fuot that, by reason of the srror of the lawyer who drow
thi nateas corpos ad testificandin, Shunks wWas res
wanded to s prison—or |il—=which in law did now exint,
to the custody of nu officlal whom the law regnrded as
& vy b, wis of itself sufticient roason whi Bnaaks comid
ot b farther deprived of his Hberty.  Apart from this
fatal defoct tn the habors oorrm e teati leandum, 1t s
wiiserpiible of legal demonstration that tue lew gives no
power toa Courl to. renuind back to nnprisonment one
taken from juil, where he ls sndergoing mprisonment
ovidered by the Court (not npon = trial after indictinent)
for contempt of court. The suthor I.:r{ for remnnding
buck to imprisenment one Who 1s brought up ob Nabeas
eorpus ad testifieandum, 1s the following : AL is provided
by Baction 8 of 3 B. 8., p.&77 (8th Kd.), that

Hee, 5, Whenever any perssn shail be la exrcafion on aav rivil

cwad, 0F poramitied on any criminal eharge, and & hatess cormus whall
m Lo bring the buddy of pach prsoorr before oy court b testifr,
or L snewer for any conter pt ar any other matier, and It be retarnal
upon the writ that the prisonce s o thia eaeeation, of ommitlod
a» sloresald, be shall be crmanded r bavicg tesiBol; and i eur
orler oF commitment be wle agsioet & prosotes, ho slall e s cone
wiited to the prisos from which be was taken,

It makos uo dilferonce whether the contempt of which
it 18 clubmed Shauks bad been adjudged gullty might
hereafter suhjoct Shanka to un arrest by the warrant of
a committiug magiatrate, orupon an iudictawent being
found pmllmlnu‘z to o trinl befurs a Jury. Io soch
event, should he bercafter be so arrested and conflued
in prison, before takine his trial by a juey, be wight
then he said to be comwwitted on “a eriiminal charge."
It 18 true that oue may be ludioted tor a criminal con-
tempt, nd already shown (u pursuance of section 14, pags
3, of 3 B 5., 5t B, In order o suliject Shanks Lo the
liability of being remanded to prisow, in any event It

mst  be  returped upon the writ  thetl be e
woharged in  exesution or committed a8 afore-
sail ;" that &, *“on any erimivel charce In
order  thae  the prosiding  Justice of the Oyer

anid Ferminer have jurisdiction to sond Shunks to prison,
16 must appear ; Tuat this faet * v returned upon the
writ® by the ofticer havine bim o charee, and who
produced bim at the New-York Oyor and Terminer upon
The habeas corpns ad testificandum. Neither of theep
thibgs uppear. Tae returi on the wrik dues uot sbow
ihat Shauks is heid upog any “ crimbnal charge.” The
return of the Sheedl of Kings County I8 that Shanks 18
Beld * by virtas of & eonnuitment lssued by the Hou,
J. W, (I.I.ge‘rl. which compmitinent 18 hereto nnnexed.”
There wad o commitment by the Hon J. W, Glibert
thereto sonexed. The computment theroto apnexcd
was one which wade the fmprisoument of Shanks per-
petual, Toe comminment therelo anne xod, ol only did
not show that Stanks wes committed on @ eriminal
ehinpge, but It did sLOW Thal e Wis not 50 commitied,
and tuat he was comwitied for un alleked contempt.
Even lad the comtaitment been regular and fwited the
Imprlsonment 1o thirty daye thers would then baye
s wo anthority for rv'muluiiua shanks, The law pro-
vides to way of gotting o party who bhus testitiod back
to prison, unless 1t ean be dose Ly the Gl seotion above
quaared. Tlunt seollon toakes no Provisivu for returning
to prisun auy one who s cotnuitted for s cuntompt wi-
der the cirenmstauees upon whicn Bhanks swis cotimit-
o, The order on the hibeas corpus ad lesti fleandum
remanding Shnoks was void,

Furst: Becuuso Enunks wus not (n execution on any
191l process, nur ol Wny criioul chargu.:

Seeond ; The Eherlff did not 8o Iuderse upon the writ,

Third : Stinnks was renianded to the custody of au ofti-
clal aod & Jull not known to the law, pawely @ * Toe
Raymout-at, fail,” Thcre (8 0o suck viticlsl, por 1s there
any such jul Kuowi to the law,

The coasmitwent under which it wasattempted to hold
Shgnks iu tmprisomuoent in Kings County belig void, for
the reasous already stated, the * rempnd” upon thoe
hniwns corpus ad testifecndum could vot 10 Auy eveub
make the boprisonwent wpon the yoll commilment
Jegal, 1f the commitment uider which Shanks wias Lield
1o Kings County was absolately vold on its Lace, then s
wis the twperative duty of Judge Fancher to dizeharce
B, even though the habeas corpus ad lext feanduam Lad
not coutudued aby of tibe futal defects witeady pototed
ult.

SEVENTI POINT.

The point made by Mr. Britton, that Judge Fancler,
gitting ot Chambers, had no suthority to briug
the prisoner before him, by virtue of the writ of
habeas corpus grauted by i, returoable before him-
self, there being at that time a Court of Oyer and Ters
winer lo session o the County of Kiogs, is untena bie.

The tollowing is the svorion of the Revised Statules e
ferred to:

ter th and Terminer shall commener iin sittiags in

t e Ladd of any soch evant
} therefrow by any wni e
r a tesued by sl Coort o
all b made retusuabie before i I I K, Sue

arly and eonclusively answered by
Justge Funcher in bis opioton, He says:

Tt ix ohireted that the wrig o | here tevs woale retamable in the
Orep and Terminee while it i wesgion. The statute u wlirh
the objertion s maile (3 R B, v LOGY, Sec. 27) apph-
enble to thin cnse, It rela Iy o prisaners confine. B the eummon
fmil of the eounty, ujen ninal eharge,  There i oo pretense Lial
th petitioner was w of cotstrgetirely eoudned 1o Lie comison

Jnil of Now-York Coo

Lt is furtber oljeeted o are Deen retnrmahlo before
pioe eourt of olloer o K Coutity,  The objeetion is wanded oo
Rectivn 15, formetly Sechion 24 of the Habeus Corpus pes (3 W R G
Ed., p. B54), 1 provides thit  whenever '1,'“'“‘“ for the writ La
made 1o ' any ol or ot ewlding witlua the county whore the pilie
oner shall be detaincd, he shall require proef that there 14 so ollicer in
#ucli coanty anthorignd to grant the writ.  There are twa gaswers bo thin
oljeetion: (1) The petition on which the writ of Lileas corpos isund
expremly avarred that the petitioner was then © roufloed and restraioed
of his liberty by the Sherifof Kig, te_ it the Conrt bouse of the
Uity and Couaty of New-Yors," it be eoneed-d (hat the lmprie-
octhent was constructively in Kiog ¥, it bue Do beld both a8
special and Geperal Term of the Supreme Conrt thai Lie seetion nee
tis Jows pot apply to a Jastioe of the Suprems Uourt, and thal »
eo of 1hat eontt can, eren whea sitting at Chamb s, awerd 8 wris
of hateas cornus that I} o to any part of o, althearh there
in an ollicer in the rogoty whern the imprisonm rala W ool jssun
tre writ.  (Penple ugr. Hauns, 3 Heow. Pr. Hep G005 Poople et
Cauper, 8 1., 58, People agt. Tulmsvy, b0 Babour Rep., 4du=
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EIGHTH POINT,

Tie atiempt made by Mr, Britton to disenss the merits
of this case wos stugularly unfortunate.

Tu Wia priuted Lrtef Le seeks to show thut the effeet of
sustainiuge Judge Fancher's declsion will be disastrons to
this communlty —to soclety genernllv—in short, to the
dearvst intercats of the civilized world., With reference
to the dischargs of Shanks Lo this cose, sl Lhe dedisivn
of Judee Fancher, Hritton say

It wirikes & bl very funnda®
! prand establishes wu

f gclety | 1t practically
roal inmemty (rom ename.

mexn) office may eoable the concestuent of
1Y for libe!, o | for mumler; am
B mEwWspiper oflen ke wueh rules, s0
wstablislineut, aué every such place s termed io sanvtuary rue.

There 18 sneh s enrlons mixtore of mythical facts and
dlrefal forebodings that it is difealt to determine what
constenetion to put on Mr, Britton’s laugnage. He says
the Grand Jury, in thelr eaploripe expedition, were
vager todigcover * the name of the writer,” becauso
they preavmed  that from bl of all otlsers sach facts,
it they exist, way be obtalned,” It was notorious that
Mr, Shunks was ready and anxions to give the fucts amd
names of witpesses, Tt was well known that the facta
were not within s personsl kuowledge; that the facts
publisied 1o Tue Trmsuxe could uvot be proved by thoso
congeeled with the paper, becanse 1nformation, how-
evor eorreet, derived from others cannot be given o
evidence, for the reason that the law rejects It as ** hear-
say.” Mr., Britton argues as thoogh the object of the
nguicy was to ascertaltt as to the truth of the facts
churged, nud bring to just those who had been guiity
of derelivtion of aftietal ¢ . Yet inth the eennine and
wrong oowmitments (Exhinits A and B, fuls. 30 and i)

1f ibie rules of the

allege  that  the  subjoct  before  the  Grawd
Jury,  abont which =~ Shauks  was  lnterro-
gated,  reluted  to “the  matter of & dibel

alleged to have been pubiliabod of and converning Alex-
auder MeCue” Tue objeet of the procesdiugs belore
the Geand Jury, seeording to the pecord before this
Courk, was to vindicate * Alexander MeCoe"  In order
to prove that he bhad been Libeled, it was ouly neecssary
to call ws witness Mre, MeCne Wtmself. When o chirge 18
pending before a Grand Jury, i€ bs oot custotary to eall
the witnesses for the defouse, and pat thew ticough s
course of compulsory exawiuation. It ks very rare that
o District-Attorney subpenas witnesses on bebalf of the
defeuse, This Is the ouly mstance o whick a District-
Attoruey has compellod @ wittess for the delense o Ko
liefore a Grand Jury, and theu seut bim to jol becanse
ree which the Pistricts

@ would pot disy

e e <

tlutney himself had laid belove thom, Cuses are
brouent before the Grand Jury by the action
of  the Distrlet-Attoroey, He 18 the TR~

these cases; he s the official wid-

cutor Ig

Viser of the
body & cliarge of lbel upon Ak xamle
proeess of subpenn be drigs Shauka i bis ok room,
Gut 10 prove the charge, but to disprove it and theo,
bevanse be will not disprove the ebargs—iu other words,
aecording to Mr. Britton's version, becatise Sihanks dovs
not atd Rim o prosing the truth ol the facls charged,
the euly effeot of which would e to disprove the eoti-
isslon of the offense of Hbel—Mr. Britton’ sonds Shanks
Ioﬂa.-llli und ths eftect of Hoeratiog Lim apou baleas cors
pifs, lie Bay s, 18 10 ** StTike & blow at the very loaniatious
of soclety.” It 18 to w regrel ted that such swimmisg
fancioa disturd Mr. Britton’s intellootusl vison The
“aoeiety” to whieh be altudes, and wiich bas already
been shaken fo “ the very foundatious,” Is the Hrooklya
Ring, Aud if the effect of Judge Fancher's decision Lss
been to “strike a blow at the very foundatious of socl-
ety” of this descciption, the tax-payers and 1l nouest
ciiizens, who desire to put au end 10 * auiverssl lume-
ity for erime,” will oot go into very decp monrniog.
;l:;l. Britton cluses Lis pathotic uppeal on this subject a8
ollows:

Every sitben, in wiatever aphers of life, 1s deeply lnterested In
resating this resolationary elou, wede by this -ﬁar |Bhans| of @
night st his pleasure to protect asd screen the crimius

We are not dis) o ueuy [hat the effect produced
by the cffurts of LK TRIBUSE 0 the cause of Reloris=—=
10 tho wurfare ib Lis wazed aguinst the Brookly o Roe—
hias been of @ charscter that may be called ** revolutions
ury,”  Lts claim thut delloquent officinls sbon'd be ex-
ru led from office and pusisied for their misdeeds, may

ave boen s * revolutionary claim.” * Every eilgen, in
whatever sphers of life,” frow the Governor of the State
to the humblest individual, bas been *deeply ntes
ested " tn pushing on o 6 siecessful conclusion this
* puvolutlonury * work, Oue thiogis elear: that if Mr.
Bliiuks, or uui one comnected with THE TRIBUNK, has,
ucoordig to the language of Mr. Britton, * 8 FIKUL ai his
pl e Lo protect aud n the er 1" it has
becn the * pleasure ” ur inclination of any one eou-
nected with that paper to do—or attempt (o do—soything
to *scrven tho criminal.”  On the coutrary, there ard
Those who bave bud occasion te Kuow Thatl u stern scnso
of duly bus lmpelled Toe TRIBUNE to labor with pe
donbtfil eMoieucy ln exactly the opposite divection.

Mr. Britton's expericoee In this cose has vot
fortunato; e bus lost bis equenimity. The gonse
guences of w falsification or the Suerift®s return have
nob oot pleasant, There Bre some ug.y polots of law
bearing oo this subject. Ttis saie to veciure the pre
diction that we shall be spared the reilization of the
forebodings of Mr Bridon; that tue geeas iotercets of
suchory, wl good goverument, of civilization, will survive
toar effagt of ihis Conrt aflvuuog the righteous declalvn

Grond Jury,  La this ease he liys before thak
r McCu; by the

-

vl u Klguteous J



