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By IRVING EDMAN
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of the 1 re is of pivotal importance.
The Supreme Court cannot officially be
in politics, but in deciding the issue be-
twen the railroads and 400,000 of their
£mploy ¢ is deciding the character of
labor legislation and of laber tactics for
many vears. The dramatic quality of
the confl ists in the fact that the

railroad lawyers they succeed in
proving the law unconstitutional are
ot only saving the roads $50,000,000,
but are efTectively blocking what looked
in the hot, hasty legislation of early
September like a sure method of labor
triumph.

- General Gregory, if he is
have the law sustained, is not

enly confirming the brotherhoods’ vic-
tory bul paving the way for legislation
nat ¢ tional experts of a gener-
atior would have declared impos-
sible. Organized labor, as represented
in the American Federation of Labor,
and organized capital, typified in the re-
cently “ormed National Industrial Con-
forence, are watching these legal pro-
ceedings in the closest detail, because
they realize that the eight-hour decision
will create a precedent of great moment
to Congressional action in the next
decade. And the bill itself will be test-
ed almost entirely in terms of prece-

dents established since 1898, when the
Supreme Court first approved the regu-
lation of hours by law.

The President had scarcely signed the
act in his private car, on September 3.
railroad attorneys began the
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at first a little uncertain as to whether
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In the first place,

the railroads’ action is
precipitated by the conviction on the
part of certain eminent constitutional

lawyers that the law is shot through
with illegralities. Some have gone so far
s to declare that a mere casual reading
of the document reveals its shortcom-
ings. Secondly, the railroads had no de-
sire to incur the heavy penalties that
might be inflicted if they merely waited
until the attorneys of the various dis-
tricts indicted them for violations. As
none of them intended to comply, ther
was a technical possibility of 400,000
violations, one in the case of each of the
400,000 employes affected. Wherefore
the presidents and their legal stafl's de-
cided to take time by the forelock and
test the constitutionality of the measure
even before it went into operation.
The main objective is, of course, the
Supreme Court. Both gides want a final
interpretation as fast as the involved
legal routine will permit. In each Fed-
eral distriet court an injunction is be-

ing sought to prevent the government
attorneys from indicting the railroads
for violations of the Adamson act. At-
tention is being concentrated on one
case, at present, that of the Missouri,
Oklahoma & Gulf Railroad, which first
filed its suit in Kansas City. At the
present writing District Judge Hook
had handed down a decision that the
law was unconstitutional. This, far
from settling the matter, was merely

the first etep in hurrying the suit on to

the final scene of the conflict, in the
Supreme Court at Washington. :

The railroads are insigting that a test
case be made on one of the larger rail-
roads, rather than on the bankrupt road
which secured the first decision. The
Government and the General Counsel
will come to an agreement within the
next few days, and if one satisfactory
test can be determined upon, all the
other suits will be withdrawn,

The battle officially iz to be between
this one railroad and the government
of the United States. But behind both
sides will be whole legal
aid. Indeed, the Kansas City judge
has requested all the railroads involved
to have legal representatives at the Su-
preme Court hearings. And the'broth-
erhoods, although they will have {o sit
on the sidelines, are not placidly de-
pending on the efforts of the Depart-
ment of Justice. The Attorney General
nas been in close touch with the brother-
hood leaders for expert information.
One of the important bongs of conten-
tion will be the mileage method of pay-
ment at present largely in vogue, and
the trainmen leaders are seeing to it

armies of

that the Supreme Court hears about

that from them, as well as from their
employers.

The fact that the railroads have taken
the offensive and the bills filed in the
Kansas City suits indicate the main
lines of the legal battde. The railroads
will practically rest their case on the
unconstitutionality of the measure from
the very face of the law, although the:
will try to show by a mass of technical

evidence that the law is absolutely un-_

workable and inapplicable to rairoar
conditions. The important point, {rom
the legal standpoint, is to prove to the
court that the law is not an eight-hour
law at all, but an arbitrary increase in
wages. They have carefully surveyved
the precedents of the last twenty vears
of Supreme Court proceedings and real-
ize that a bona-fide eight-hour law would.
be more than likelv to win court sanc:
tion.

A real health law would have behind
it the famous Oregon case in which
Justice Brandeis, then counsel for the
state, succeeded in having sustained a
ten-hour law on hygienic grounds. The
restriction af labor conditigns has crep!
beneath the barbed wires of constitu-
tionality and made a snug place for it-
self under the protecting wings of “‘pub-
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lic policy.” The governmeht attorneys
will make the most of just this point,
and will bring to bear all the scientific
and economic facts and theories that
can be dug out of the libraries, to show
that an eight-hour day has the sanction
of the community and is its social sal-
vation. If they could prove that it was
an eight-hour day the trainmen were
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getting, their opponents, the railroad
general counsel, would aot be in such a
hopeful mood.

The first tactics of the railroads, then,
will be to show that the Adamson act
has nothing whatsoever to do with the
health and morals of the trainmen—
these being the grounds upon which
hour laws have hitherto been
supported. They will show, in the first
place, that a law passed by Congress
eight vears ago makes it legitimate for
railroad men to work up to sixteen
hours, and that, owing to the extraordi-
nary conditions ef train operation, it is
impossible to put an eight-hour day into
effect. And here the Supreme Court
will be treated to such a detailed sur-
vey of the railrcad industry as nas
never before been attempted. Upon the
records of the court will be produced the
minutest detail of railway operation—
gwitching and hostling, fast and slow
freights, the geography of railwav ai-
visions, the lengths of runs, the time off
between runs, the whole tangled field of
moving the country's rolling stock—
will be gathered into volumes of testi-
mony ; all for the purpose of showing
that, not even with the best intenfion4
in the world, could an eight-hour day bhe
put into operation. =«

The railroad lawyers hope, moreover,
by tagging and tabulating the whole
railroad industry, to show that not only

is the law unworkable, but that, in virw.

of all the varieties of wage and route
schedules, it is impossible to understand
exactly what is to be done with the
Adamson law. Freight employes, for
example, are paid on the basis of a hun-
dred-mile run, which often takes more
than ten hours. The railroad lawyers
will ask, more or less rhetorically, how
an eight-hour day can be applied to a
100-mile run. And they will be at pains
to show that one often can’t end a rail-
road run at the end of eight hours with-
out leaving trains and trainmen strand-
ed five miles from nowhere,

* That the eight-hour iaw is not an
eight-hour law is, for the railreads, only
the beginning of the work. It clears
the legal tracks for the question of
whether Congress has the right to reg-
ulate wages, under its powers to regu-
late interstate commerce. Here the gen-
eral counsel, equipped with a thorough
knowledge of the opinions of the Su-
preme Court in this direction, feel they
have a particularly effective line of at-
tack. Every precedent is a momentous
weapon in constitutional law, and the
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cearch of the records reveals, as even
most of its advocates admit, that the
Adamson act is an extraordinarily un-
precedented measure. Minimum wage
laws, when they have been upheld, have
been sanctioned on the ground that they
protected public health and morals, that
a living wage was necessary to the gen-
eral public welfare. Seven hundred and
pixty-odd dollars was the minimum set
by the Massachusetts investigating
commission of 1910, and the railroads
advance the facts that freight brakemen
earn more than that now. The rail-
roads will follow this up by reviving
that time-honored slogan of constitu-
tional combats — class legislation. On
this point, however, they are liable to
be a little timid, as the courts have not,
of late vears, balked at reasonable clas-
sification.

To the layman who wants the law set-
tled on its present merits there may be
gome surprise in the amount of atten-
tion that will be paid in the forthcoming
trial to the precedents involved, The
last fifteen years have crowded the atate
courts with mooted labor laws, and both
gides have set their array of assistants
going through the records for prece-
dents. The government will quote the
Oregon case, and all the state court cases
where limitation of hours has been ap-
proved. The raflroads will be sure to
quote the Supreme Court itself, which
condemned the New York bakers’ ten-
hour law after it had passed the New
York Court of Appeals, on the ground
that it wasn't in any sense a health law.
The Supreme Court may reverse itself
as it did after a score of years in the
case of the income tax. But a prece-
dent that is only eleven years old—the
bakers’ case was settled in 1905—is still
in the living and effective past. The
court once overruled itself, to be sure,
but it is well to remember that the insti-
tution, while the same in name, had ma-
terially changed between the two in-
come tax decisions. .

There have likewise been important
changes gince the decision against the
Ten-Hour law in 1905. Justices of the
Supreme Court are officially dehuman-
ized creatures, with a purely eagle-eved
tochnical interest in the proceedings.
But Supreme Court justicces are ruled,
no doubt, by the precedents of their own
lives, as well as by the precedents of the
courts of which they are a part. There
are Clarke and Brandeis, the recent
radical appointees, Justice Brandeis's
constitutional views are doubtless built,
among other things, out of the Ten-
Hour cage, in which he played so con-
gpicuous a figure. And there is Holmes,
whe recently has been a fairly consist-
ent dissenter. The Constitution is to a
degree a permanent and inflexible docu-
ment, but the people who interpret it
are bound to read it in the changing
light of the changing times. Every
radical law requires the court to read
more into the sacrosanct paragraphs.
The railroad lawyers will stick to the
letter and the Attorney General will
read between the lines.

But, while the nine justices, general
counsel and the Attorney General and
his staff hold the centre of the stage,
ihey are by no means the only people in
the cast. There is the whole retinue of
legal small fry, the patient worms of the
law, the diggers of ancient legal history
that will to an amazing extent deter-
mine the fate of this crucial piece of
legislation. The first legal skirmishing
in Kansas City has been a setback for
the government and the brotherhoads.
But not until the Supreme Court hands
down a decision will there be any defi-
nite result of the crowded days of last
August.

And that result, told in thousands of
words of somber legal sound, may be
caleulated to stir the Brotherhoods and
the National Industrial Conference as
much as the more glowing phrases of
the recent campaign. Both sides, as in
the old saying, will let any one make
the nation’s laws, as long as they know
the Supreme Court can unmake them.
For the laws that the Supreme Courts
unmake will largely determine those
that can be made. And this considera-
tion interests a larger audience than the
railroading population who have an ime=
mediate pocketbook interest in what is
going to happen to the eight-hour law.



