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The High Court wore a gloomy appearance to-day.

The weather was very wet, dull and heavy, and the
light that streamed Into the denate chamber through
the clouded and colored celling of panelled glass
overhead shed a dismal expression on the assembled
mass of faces. Then there were no bright .ribbons
or dresses to relieve the sombrenees of the scene,
and the galleries In consequence were tame and
uninteresting.

Judtre Curtis continued hla address, and was lis-
tened to throughout with marked attention, it
seemed a pity that hla voice was unequal to the task
of rendering his argument with more impressive
not. It was easy to see that he was a consummate

master of his subject; but it cannot be overlooked
that volume of voice and lively gesticulation are no
alight adventitious aids to a speaker. Judge Curtis
resorted to no tricks of oratory; his statement was
delivered without a motion of the body, and with
hardly a perceptible variation of voice. He went
rapidly through the eight articles following the first,
deeming them but the same tale long drawn out, and
then touched on the charges accusing the President
of violating the freedom of speech by indecencyof expression. This was, perhaps, the
happiest hit Mr. Curtis made. He alluded, in a dlghlfledyet keenly sarcastic tone, to the fact that the
House of Representatives had selected men to representit who were presumed to be models of decency
fend decorum in expression, and if a blush could
haake Itself visible in Butler's face it should certainly <

have arisen at this moment at the reflection that
little over twelve months since he addressed a New
York audience after a fashion which the newspapers
felt almost ashamed to publish. Mr. Curtis alluded
very pertinently to the kind- of freedom of speech
which the constitution guaranteed every American
citizen, and utterly disclaimed reference to precedentsin the history of other countries where freedom
f speech meant either the guillotine or the gallows.

Mr. Curtis made a very brief peroration; but when
he sat down there was a very general feeling that a
man of profound thought and learning had delivered
himself in a case which he deemed worthy of defence
jmd exculpation.
i The counsel for the President then called to the
witness stand General Lorenzo Thomas, and of
course, every eye was directed towards the illustriousSecretary ad interim. The General mounted
the stand with a jaunty air, clad in his full uniform,
With a brace of stars on each-shoulder strap and his
coat in a style of careless elegance, half-opened in
front. Everybody seemed to expect that the Generalwould relieve the superincumbent weight of
dulness in the Senate by some facetious sallies, and
In this respect it cannot be said they were disappointed.A little humor of some ktnd was never at
Buch a premium, and if the General never per-
formed any greater effort In bl» career lie-must certainlybe allowed a good deal of credit for putting
tbe whole assemblage.Senators, Chief Justice
and audience.In the best possible spirits, for
a time. The General, in a clear voice, with a

peculiar rising lnfleotlon, went on first to detail his
Interview with the President on the memorable 21st
of February, and If Butler could only bave kept
quiet would have told every solitary Item bearing
ever so remotely on the tremendous appointment conferredupon him as Seretary ad interim. But when
the objections of the Managers were finally disposed
of; and tne General was allowed a flair Odd for his
narrative, he brought down the house as It was

never brought down before. He told the story of bis
Interview with Stanton with a naiveti of manner
which was perfectly Irresistible. Nothing fierce and
sanguinary, as some people might Imagine, ever

transpired between these two famous Secretaries
of War, Stanton and Thomas. No two cooing doves
over met on milder terms. Thomas respected, admired
and almost loved Stanton, and Stanton was the same
towards Thomas. After the nonsense was disposed
of In relation to taking possession of the War DepartmentStanton asked Thomas to take a ust near
the fire and take a drink. General Shrlver went for
the whiskey, and on his return It was decided to
make an eqnal division between tbe two Secretaries,
Bbriver being a temperance man, and according to
the Illustration given by Thomas on his forefinger,
It would appear each had about an Inch deep of the
ardent exhllarator.
A good deal has been Mid about the pressure upon

Stanton by radical representatives and Journalists
who wish to Bee Impeachment accomplished at any
cost, let the President be guilty or not of the high
crimes and misdemeanors charged against bim. It
has not been said without good cause, for a desperateeffort Is undoubtedly being mode to keep Senatorsup to] the sticking point and prevent
hem from losing the necessary backbone

before the time arrives when they will bo called upo n
to declare, according to the law and their consciences,whether the terrible Andrew Johnson
should be removed from his high office and some
one elevated to his place. The pro-tmpcachment
lobby is very formidable, enthusiastic radicals of that
fhlth having been summoned here to work npon
Senators and terrify them Into voting rightly on the
question. But thesesfforts are by no mouns confined
to the loboy. Membors of the lower house do not
hesitate to take part In the discreditable business,
and prominent members at that.men who ought to
be above such low scheming and dishonorable devices.
As an Illustration I will give you an account
of a conversation that took place not long ago betweena Senator and a member of Congress from
Ohio. The latter laid himself out to "pump'' %e
former, and sucoeoded in accomplishing his object.
1 will give the names, so that it may not be said that
] am merely fabricating a sensation, and so that the
parties ooncerned may deny It If they think proper.
The Senator wan the Juvenile Sprague, of Rhode
Island, and the* member was General Garfield, of
Ohio, Ibe conversation occurred attout twelve da>s
To, lu a sleeping car attached to the Sow York and
Washington t

train. It commenced by some
remarks about the prospect in Connecticut,
s'larflsld had been to the Nutmeg state, and
«U dared to Sprague that he had not met a single
reft ubtlcan there who did not endorse the nction of
Con* toss in Impeaching the President. Every republicanIn that state, according to Garfleid, expressed'the opinion that the only safe policy was the
removal of Andrew Johnson. The salvation of the
republic^t party depended npon carrying out Impeachinen\and therefore It should be done. GarHeldskilfully glided from the subject of Connecticut
to that of the .views of Senator Spragus himself on

tmpeachntent. He alluded to the claim of
the President $hat Stanton's case did not
come node? the Civil Tenure bill At all,
and declaimed RUJte warmly, In a way redqtrinp
Assent or dlssenf on the part of the semftpf.
Ppragne, perhaps tfrtpwn a little off his guard, repliedto Oarfleld'a InteTfogatlve declamation, and
Said he had no doubt In hlrfjntud that Stanton's case
was clearly within Hie Tcnur^ of Office Act, and that
ihe President's position was therefore untenable.in

TfRVr YC
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fact, entirely absurtL «e farther conversation was

quite free, and during the whgle of it Spragne and
Garfield seemed to be perfectty tn accord, agreeing
that the President eras a daojerom man and
that be had committed acta for which be ought
to be removed. Prom the President the conversation
turned to the Chief Justice, whose oourse on impeachmentwas criticised by Garfield, of oourse in no
favorable way. Bprague admitted that the views of
his father-in-law on t e subject were rather unorthodox,but intimated that he (Bprague) did not agree
with the Chief Justice on this matter.
This is about the substance of what occurred. That

Sprague should have expressed himself in the mannerabove described 1^ qjipiewbat retQftrkgble^ fof he
has been counted from the start aS aiuohg those who
would bo certain to vote against impeachment. Perhapsit is because he has been so counted that he now
appears to be secured in the other direction, in
order that people may not have a chance to say that
his vote depends upon the views and interests of his
father-in-law. But, however this may be, is it not
manifest that the honorable Senator has been guilty
of a great impropriety in expressing an opinion beforethe close of the trial, and before a word had
been said on the part of the defence. What would
be said of a Juror in an ordinary lawsnlt who would,
after hearing only one side of the case and not even
the whole of that, declare that his mind was made
np, and that he Intended to bring in a verdict of
gnllty f This is precisely Sprague's case. He hesitatesnot to state that his mind is made up before the
testimony of the defence has been adduced, and before
the learned arguments of the President's counsel on a
point of law, which divides in opinion the best legal
minds in the country. It Is a bad sign for the
President's chances of acquittal when Senators are
found thns early announcing their verdict of guilty.
Is this trying the case Impartially f
The case of Senator Spragne is not the only one

that can he cited. Other Renatnra are finite aa In.

judicious, .to use a mild term, and express their
views on Impeachment without a blush In the public
hearing. Only yesterday, I am Informed, Senator
Stewart, of Nevada, at a fashionable restaurant In
this city, Indulged In an unseemly display of prejudice,for which he was rebuked by a gentleman
who happened to be present, and who deplored the
loss of dignity exhibited by Senators of the present
day. The gentleman called Mr. Stewart's attention
to the fact that Colonel Forney, the Clerk of the
Senate, was allowed dally to publish In his paper articlesprejudging the President's case, and asked if
such conduct was becoming to a high officer of the
Court of Impeachment. Mr. Stewart replied that
there was more reason to complain of the gentlemen
in the Reporters' Gallery than of the Clerk of the
Senate. The conduct of the correspondents, who
dally ridiculed the High Court and Its proceedings,
called, in his judgment, more strongly for senatorial
Interference and condemnation than that of the virtuousForney. Mr. Stewart further said that for
some time he had been considering the propriety of
investigating the reportorial corps with a view to
put them on their good behavior. There Is nothing
to prevent Mr. Stewart from " trying It on."

"PROCEEDINGS OF THE COURT.
Eleventh Day.

United States Senate Chamber, \Washington, April 10, i»bs. j
The President pro tern, called the Senate to order.

Prayer was offered by the Chaplain.
The chair was vacated for the Chief Justice, and

the court was opened by proclamation in due form
at five minutes past twelve, whereupon the Managersand members of the House were successively
announced and took their places. The journal of
yesterday was read. The gallery In the meantime
had become about half filled. General Sherman
again occupied a seat on the floor.
Mr. Curtis, of counsel for the President, resumed

his opening at fifteen minutes past twelve o'clock.
What with the bussing conversation of uninterested
newspaper correspondents and others In the gallery
ana me reporters' remote position, occasional imperfectionsmay be found in the report.
Conclusion of 1W». Curtis' Amount for the

Ltefoneo* .

Mr. Curtis.Mr. cmef Justice, among the points
which I omitted to notice yesterday la one which
seems to me of specific importance, and which inducesme to return to It for a few moments. If you will
Indulge me I will read a short passage of Saturday's
proceedings. In the course of those proceedings Mr.
Manager Butler said, "It will be seen, therefore, Mr.
President and Senators, that the President of the
United States says in his answer that he suspended
Mr. Stanton under the constitution indefinitely and

'

at his pleasure. I propose now, unless it tie objected
to, to show that It Is false, under his own hand, and
I have his letter to that effect, which, If there Is no
objection, I will read. I will read the signature,
which was identified by C. E. Creecy." Then followedthe reading of the letter, which Is this:.

Exxcutivb Mansion. August 14,1887.Sis.Id compliance with the eighth eecilon of the act of
Congreaa of March 8, 1H67, entitled "An act regulating the
tenure of certain civil offices," you are hereby notitled that on
the 18th Inst. Hon. Edwin H. Stanton was suspended from
oflloe as Secretary of War and Ueueral Ulysses H. Urant
authorized and empowered to act as Secretary of War ad Interim.I am, elr, very respectfully yours,

ANDREW JOHNSON.
Hon. Hron McCclloch, Secretary of the Treasury.
This letter was read to show, under the hand of

the President, that when he says In his answer that
he has removed Mr. Stanton by virtue of the Tenure
of Office act that statement was a falsehood. Allow
me now to read the eighth section of that act:.
That whsncvcr the President shall, without the advice and

consent of the Senate, designate, authorise or employ anyperson to perform the dntlee of any office, ho Khali forthwith
notify the Secretary of the Treaeury thereof, and It ahall be
the duty of the Secretary of the Treaeury thereupon to coramnnlcatesuch notice to all the accounUng and disbursingofficers In his department.
The Senate will perceive that this section has

nothing to do with the suspension of an officer,
but the purport of the section Is that In case
the President, without the advice and consent
of the Senate, shall under any circumstances
designate a third person to perform temporarilythe duties of the office, he Is to m&ko a
report of that designation to the Secretary of the
Treasury, who Is to give the necessary information
to the accounting officers. The section applies In
terms to and Includes all cases. It applies to and
Includes Urn designations on account or sickness, or
absence, w resignation, or any canse of vacancy,
whether temporary or permanent, whether occurring
by reason of a suspension or a removal, and, therefore,when the President says to the Secretary of the
Treasury, "I give you notice that 1 have designated
General Thomas to perform the duties ad interim of
Secretary of war," he makes no allusion by force of
that letter to the manner In which that vacancy occurred,aud therefore, instead of showing under the
President's own hand that he has repeated a falsehood,It has no reference whatever to the matter.
Mr. Butler.Will you read the second section, If

yon please.the first clause of the second section r
Mr. Curtis (reading)."That when an officer appointedas aforesaid, excepting Judges of the Tnited

States courts, shall, during the -recess of the Senate,
be shown by evidence satisfactory to the Presilient,Ac., the President Is allowed to suspend such officer."Now, the President states in his answer that
he did not act tinder It.
Mr. Bi tlbb.Thai Is not reading the section.
mi. vim If.i » «"««« iv an uut i vuuiu^ VMV

section. It Is a very long nectlon.
Mr. BiTLiK.The first clause of the section is all I

want.
Mr. Crirns.It allows the President, becanse of

crime or other occasion designated in it. to suspe nd
the oltlcer. The section applies to all occasions,
whether suspension under this section, whether
temporary disqualification, sickness, death, resign.-*
tlon.no matter what that cause may bo.if for any
reason there Is a vacancy, he Is authorised to designatea person to supply the office ad interim, of
which notice Is to be given to the Secretary of the
Treasury. Therefore I repeat, sir, that the subject
matter of this eighth section, and the letter which
the President wrote in consequence of it, has no
reference to the subject of the authority upon which
he removed or suspended Mr. Stanton. I now ask
the attention of the senate to the second article: and
I will la-gin. as I began before, by staling what the
substance of this article is. I hope the senate w ill
t>e able to see how every one of these allegations
is controverted by what la already in the case,
and that 1 shall be enabled to state what
we propose to oifcr by way of proor. in
respect io eaih of them. The first substantive allegationin this article is, that the delivery of the letter
of authority to (Jeneral Thomas was without the authorityof the law; that it was an Intentional violationof the Tenure of Office act; that it was an Intentionalviolation of the constitution of the United
State#, and that the delivery of the order to (leneral
Tnotnas was made with lutent to violate both that
act and the constitution of the l/nited .States. That
Is the HUlistanoe of the second article. Now the
Senate win at once perceive that, If the suspensionof Mr. Stanton was uot a violation of the act in point&f twot.or, to state It In oilier terms, If the case of

[r. Stanton Is not within the act, then his suspensionor his removal, if he has twen actually removed,
is a removal which did actnally take place, and would
not be A violation of the act. because if bis case
Is not within the act at all, which does not apply to
the case of Mr. Rtanton. of oonrsA pis removal Is not
lit violation of that act. If Mr. Huratoii continued
to nold uudor the commission which he receivedfrom resident Lincoln, and has contlhncd to hold
under tlifi act of 17W, It was no violation of thgTenure of Office not that Mr. Johnson reuloved or
lnt<mded to paiuove Mr. Wanton, and therefore the
senate vrlb ?>eto«lve that, it is necessary to come
hack again U> "Ml'lvr tills an cause I, will
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be found neocanary to recur under the whole of the at
first eight articles to the inquiry whether Mr. Stan- fa
ton's case was within the Tenure of Otilce act; in
secondly, whether it was so clearly and plainly
within that act that it can be attributed tl
to the President as a high misdemeanor at
that he considered It ah not including that case. But ai

suppose the case of Mr. Stanton is within the Tenure dl
of OOloe act, still the Inquiry arises whether the de- dl
livery of tills letter of authority to General Thomas en
was a violation of the act. I shall necessarily ask pi
your careful attention to the general subject matter te
of this act and to the particular provisions contained sc
in It. Senators will rCinember, undoubtedly, that ru
this act. as It was finally passed, dlifered in many dl
particulars from the bill as it was originally lu- is
traduced. The law relates to two distinct subjects. ai
the one the subject of removal, the other the subject th
of appointments to office. It seeuis that a practice n<
had grown up under the government that et
when § person was nominated to the Senate di
for an office, and when the Senate either s«
did not act upon his nomination or rejected It, It was a<
considered competent for the President after the tt
adjournment of the Senate, by a temporary comuus- et
slon, to appoint that same person to the same office, tli
That was deemed by a large majority of Senators to tli
be an abuse or power.not~an intentional abuse. It vi
was a practice that had prevailed under the govern- st
inent to a very very considerable extent. It was not ni
limited to recent years; it had been supported by the M
opinions of Attorney Generals; bat still it was tt
esteemed by Senators to be a departure from the tt
spirit of the constitution and In derogation of the st
just powers of the Senate In reference to the u<
nominations to office. That being so, It will tli
be found on examination of tnls law tliat g<
the first and Becond sections of the act st
related exclusively to removals from office and to in
temporary suspensions during a recess of the hi
Senate; whereas the other sections to wnlch I shall di
particularly ask your attention relate exclusively to tt
that other subject of temporary appointments made Pi
to office after the Senate had refused to con- n<
cur in the nomination of the person appointed. fo
This law provides that the President shall have ol
power to fill all vacancies which may nappen during w
a recess of the Senate by reason of i'»ath or realg- 01
nation. It will be remarked that thL^Jefl not In- st
elude all cases; it does not Include the case of the ct
expiration of a commission, but it includes simply w
death and resignation during the recess of the pi
Senate. Why this was so I don't know. It is manl- Tl
fest that the law does not affect them. point hi
oi iaci 11 aoes not cover an cases mat. nn,. -.rise «evenbelonging to this general class to te
which the section was designed to refer, m
It provides that the President shall tli
have power to fill all vacancies which may happen *
during the recess of the Senate by reason of death or *«
resignation by granting commissions which shall Pi
expire at the end of the next session thereafter; and ai
If no appointment by and with the advice and con- W
sent of the Senate shall be made to snch office during it
such next session, then such office shall remain In tb
abeyance, without any salary, fees or emoluments piattached thereto, until the same shall be tilled by th
appointment by and with the advice and consent of ai
the Senate; and during such time all powers and du- tt
ties belonging to such office shall be exercised by it
such other officer as may by law exercise such ol
powers and duties In case of . vacancy of b<
such office. Here all the offices brought th
within this provlstgn of a vacancy occur- ct
ring during the recess of the Senate, and to
the tilling of that vacancy by the President, th
are treated as going into abeyance unless the 1
Senate shall have assented to some nomination be- ai
fore its adjournment; and that applies, as I have tl<
said, to the two classes of cases.namely, vacancies th
happening by reason of death or resignation; but It It
does not apply to any other vacancy. The next w
section does not relate to that subject, but to the sub- ft
ject of removal. "Nothing In this act shall be con- ft
strued to extend the term of any office," ct
Ac. The fifth section is that:."If any per- ta
son shall, contrary to the provisions of c<
this act, accept any appointment to or re

employment In any office, or shall otherwise attempt si
to hold or exercise any such ofilce or employment, tli
he shall be deemed and declured to be guilty or a high w

misdemeanor, and upon trial aad conviction there- tr
for shall be punished therefor by a fine not exceed- Tl
lng $10,000, and by Imprisonment." What are the ft
provisions of this act In relation to accepting any ap- tc
polutment t They are found In the third section of ft
the act putting some officers into abeyance under P1
similar circumstances, which are described In that w

section, If any person does accept an office which tl
Is thus put in abeyance, or any emolument or author- a
ity in reference to such office, he comes within the tli
penal provisions of the fifth section; but outside of that ui
there is no such thing as accepting an office contrary vi
to the provisions of the act, because the provisions si
of the act extend no further than those cases; and so w
of the next section, " Every removal, appointment, tli
or employment made, had, or exercised contrary to be
the provisions of this act, Ac.; shall be deemed, and se
Is hereby declared, to be a high misdemeanor." The b.i
stress or this article does not seem to me to depend th
at all upon this question of the construction of the m
law, but upon a totally different matter, which, I ri
agree, should be fairly and carefully considered. The tl
allegation in the article Is that this lotter of authority u
was given to General Thomas, enabling him to per- T
form the duties of Secretary of War ad interim with- 11
out the authority of the law. That 1 conceive rl
to be the main inquiry which arises under this v

article, provided the case of Mr. Stanton and his v
removal comes within the Tenure of Office act at all.
I wish, first, to bring to the attention of the Senate «
the act or 1795, which 1b found In Statutes at Large, r
page four hundred and fifty. It Is a short act, and I a
will read the whole.of it:.1
Be It enacted, Ac., That In case of a vacancy In the office of

Secretary of State, Hocretary of the Treaiury or Secretary of '
the Department or War, of any officer In either of laid de- d
partmenta who la not appointed by the bead of a depart- I c
msriL whurshv thnv rannui. iiHrform thrlr duLtaft In thu antd I f.

office, It (hall be lawful for the President of the United States, .

In caae be ahall think It neceaaarjr. to authorise any person or
persona, at bit discretion, to perform the duties or the said 11

respective offices until a successor be appointed or such e
vacancy be tilled; provided, no one vacancy shall be supplied ll
In the manner aforesaid for a longer term than six months. (J
This act, It has been suggested, may have been h

repealed by the act of February 20, 1803, which is d
round In 12, Statutes at Large, page 060. Tills also u
is a short act and I will read It:.1
Be It rnaoted, Ac., That In caae of the death, resignation. Y

absence from trie seat of government or sickness of the head ''
of any executive department of the government, or of aoy V
officer In either of said departments whose appointment Is r:
not in tbe head of the office, whereby they cannot perform the ti
duties of their respective offices, It ahall be lawful for the
President of tbe United States, In case he shall think It neces- "

sary, to authorise any other officer of the department whose 11
appointment Is vested In tbe President, at his discretion, to It
perform the duties of said respective offices uutU a successor II
Is appointed, or uetll such absence or Inability bv sickness oshall cease, provided that no vacancy shall be supplied In tbe g
manner aforesaid for a longer term than elx months.
Now those acta, as the Senate will perceive, al- t<

though they may be said In some sense to relate to t<
the same general subject matter, are very different v
In their provisions, and the latter law contains no n
express repeal of the earlier law. If, therefore, the 8|
latter law operates as a repeal of the older law, It Is c,
only by Implication. It says in terms that all acts ai
and parts of acts Inconsistent with It are repealed; d
bat the addition of these words adds nothing to its pmeaning at all. The same Inquiry would arise, If Jl
they were not contained In It.namely, how far Is *
that latter law inconsistent with the provisions of v
the earlier lawT There are certain rules on the sub- q
Ject which I shall not fatigue the Senate by citing t*
cases to prove, liecause every lawyer win d
recognise them. In the first place there Is 0i
a rule as to the repeal r>y Implication. As I under- Vi
stand it tne courts go upon the assumption of the in
principle that ir the Legislature really Intended to a,
repeal the law It would uave said so; not that It p,
should necessarily say so, because there are repeals c,by Implication; bat the presumption Is that Ir the p]Legislature entertains a clear and fixed Intention to u,
repeal a law, It will lie likely at least to say so.
Therefore the rule Is a settled one that repeals bv 0JImplication are not favored by the court. Another
rule Is, that tho repugnancy between the two subjectsmust tie clear. It Is not enough that under
soine circumstances one law may possibly be repug- J11naut to tbe other; the repugnance must lie clear, and ,If the two laws can stand together the latter does not ,operate as a repeal of the former. If senators have ;?
any desire to refer to the authorities on this snbject 111

they will ilnd a sufficient number of them collected
In Sedgwick on Statute Laws, page 160. Now, '!
there Is no repugnance whatsoever that 1 can
perceive between those two laws. The act of l»0ft
applies to all vacancies, however created. Tho act 111
of lHOa applies only to vacancies temporarily or
otherwise occasioned by death or resignation. He- ,inovals from office and expirations of commission "J
are not included In it. The act of 1705 applies only Bl
to vanmrtf* Tho nut of IHR'l nnnlloa to Intnnurarv

absence or sickness. The subject mutter, therefore, ca
of the two laws Is different. There is no inconsls- Bl

tency between them. They may stand together, tt<

each operating on the cases to which it applies; and 8,1
therclore I submit that in the strictest view that can *
be taken of this subject, and which may l»e ult imately ,0
taken of It, it Is not practicable to maintain that the 7'
law of 1S68 repeals altogether the act of 1706. Hut P'
whether It did or not, I state here, what I have "r

so frequently had occasion to state before, J1that it is a fair question. Is it a crime
to be on one side or this question end not on J11the other? Is It a high misdemeanor to believe (hut 11

a certain view taken as to a repeal of the earlier by 1,1
the lstrer one Is a sound view f I submit that that f'would be altogether too stringent a rule even for
the honorable Managers themselves, and they do m'

not, and the House of Representatives do not con- J'tend for any such rule. The House puts It on the 81
ground Hint there was a wilful intention to give this PJletter with authority of law, not that It was a mis- "r
taken one, not that it was one which, after due considoratlon,lawyers might differ about, but that It 11
was a wilful intentlou to act without authority. tl(
That, I submit, from the nature of the case,
cannot tie mode to appear. The next allega- J"tlon to which I desire to Invite attention as J'1contained In this article is that the giving ^of ttiis letter to (leneral Thomas during the session J°of the Senate was a violation of the constitution of 11
the United Slates, and to that I will require your 8,1
attentive conslderaiion. The constitution, you are B"
well aware, has provided for two modes of filling ^otnees. The one is by temporary commission during 1,1
the recess of the Senate when a vacancy happens
during the recess, and the other is by appointment |»'with and by the advice and consent of the Henate,
followed by a commission by the President. Hut it
very early grew apparent to those who administered do
the government that rases might and would I18
occur hi which neither of the modes pro- to
vlded by the constitution could be promptly »l
and conveniently applied.cases,»for Instance, of P(:
the temporary absence of the head of a departmcnt,which department, especially during
the session of Congress, might for the public Interest ln<
continue to lie administered.eases of slckne-"*, cases wl
of resignation or of removal, whetr the President was to
ij"' m the oendittoo immediately to make a nomina- mi
Hon to All the office or even to issue a commission, an

|tu<l therefore it liecarne n ice-sarv by legis'atlon to Nf
s.*uu!jr tiwHC adini ils'rntlve defect* which existed, WI
no *4* . «!» f pt it ji 1 »-'
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liutlog. Accordingly. beginning in 1792, there will t
und to be a scries or acta on that subject.the HI
ig of vacancies by temporary appointment or by a
iterIn), appointment. The counsel, In tins oonnei
on, referred to several acts, from lb
:t of 1792 to the act of Pebruary 20, 18(V
id- eontinneda-The Senate will perceive whs
ifflculty these laws were designed to meet. Th
uttcuity was the occurrence of some sudden vs
incles In otllce or of some sudden inability on th
ut of the oiilcer to perform his duties; ami the It
ntion of each of these laws was to make provlslo;>that, notwithstanding this vacancy or this tempc
iry disability, the duties of the ottioe would still b
scharged. That was the purpose of these laws. I
apparent that these temporary vacancies are no

i liable to occur during the session of the Senate a
tey are durlug the vacations, and that it it Just a
scessary to have a set of legislative provisions b
lable the President to carry on the public servlciring the session of the Senate as it Is to have tli
ime set of provisions during the vacation; ancordiugly it win be founu by looking tut
lese laws that they make no distinction what
ret between the sessions of the Senate au<
le vacations of the Senate in reference t
iesc temporary appointments. "Whenever tli
icancy shall occur* is the language of th
atute. Whenever there shall be a death, or a reslji
tllon, or an absence, or a sickness, the law applies'hen the occurrence takes place which gives rise t
le event which the law contemplates;, and the pat
cular time when it occurs, is of no particular cor
squence in itself, and is admitted by the law as c
9 consequence, in accordance with that has beei
te uniform, certain and frequent practice of th
>vernment from its very earliest days, as I am ir
ructcd we shall be able to prove, not in one or tw
istances, but in a great number of Instauoes. Th
9norable Managers themselves produced the otbe
ly a schedule of temporary appointments, durlni
le sessions of the Senate, of interior ottlcers of dc
irtments, to perforin temporarily the duties c
iads of departments, and those instances run on a
[lira with the ('.liars nf rpmnvala nr unanpnalnn o

fleers. Take the case, for instance, of Mr. Floyd
horn I alluded to yesterday. Mr. Floyd wen
it of office; his chief clerk was a pei
in In sympathy with him and under hi
mtroL if the third sectloh of the act of 178
as allowed to operate the control of the War D<
irtment went Into the hands of that chief clerk
tie Senate was in session. It would not answer t
tve the War Department In that condition on
ir, -ad Mr. Buchanau sent to the Post Oitlce an

iok the Postmaster Ueneral Into the War Depan
ient and put it in his charge. There were then 1
ils body a suillcleut number of persons to look afte
matter or that sort if they felt an Interest In It, an
jcordlugly they passed a resolution Inquiring c
resident Buchanun by what authority he had mad
1 appointment of a person to take charge of th
ar Department without the consent of the SenaU

i answer to that a message was sent in containin
te facts, and showing to the Senate of that day th
roprlety and necessity of the step, an
te long continued practice under which slmlla
ithority was exercised, giving a schedule ruuniu
trough the time of Ueneral Jackson and his tw
nmedlate successors, and showing a great numbc
' ad interim appointments of that kind. There cai
3 no ground, then, whatever for the allegation tha
ils a«finterim appointment was a violation of th
institution of the United States. 1 pass, therefore
the next article, which 1 wish to consider, am

tat is not the next in number, but the eighth article
take It In that order because the eighth, as I hav
talyzed It, differs from the second only In one pai
cuiar, and, therefore, taking It In connection wit.
te subject of wluoh 1 have been just speaking
Will be necessary for me to say but a very fen
ords In relation to it. It charges an intent unlaw
illy to control the appropriations made by Congres
ir the military service. That Is all there Is of It e>
;pt what is in the second article, and on that, cei
.inly, at tills stage of the case, 1 do not deem It n<
issary to make any observations. The senate wt
imeiuber the offer of proof of the Managers, d<
gned, as It was stated, to connect the President c
ic United States, through his private secretary
1th the Treasurer, and thus to enable him to coi
ol the appropriations made for the military servici
lie evidence, however, was not received, and, then
ire, It seems quite unnecessary for m
i make any comment upon it. The a
gations are, first, that the President a]
olnted General Thomas; secoud, that he did 1
itbout the advice and consent of the Senate; thin
tat he did It when no vacancy had happened duriu
recess of the Senate; fourth, that he did It whll
tere was no vacancy at the time; fifth, that he con;
itted a high misdemeanor by thus intentional!
dating the constitution of the United States. I de
re to say a word or two on this subject. Aud, first
e deny that he ever appointed Ueneral Thomas t
ie oitlce of Secretary ol War. An appointment cai
i made to an oillce only by the advice and coo
nt of the Senate, and through a commission eigne
{theJPrealdcnt and bearing the great seal. That 1
ie only mode In which an appointment can b
ode. The President, as 1 have said, may tempore
ly commission officers when vacancies occur durin
ie recess of the Senate. But that is not an appolu
ient, a id la not so considered in the constltutloi
he Preildent may also, under the acts of 17U5 an
*03, grant authority to persons to perform teuipor
ily the duties of a certain office" when there' la
aoaucy. AU that the President did In tills cai
a* to Issue a letter of authority to Ueneral Thoun
uihorlzlng him ad interim to perform the duties
Secretary of War. In no sense was this an appoin
iieut. but It la said that It was made without tl
dvlce and consent of the Senate. Certainly it wa
low could the advice and consent of the senate I
btiiined to an od Interim authority of that klnc
his was an appointment to supply temporarily
erect in the administrative machinery or the go
rnment. If the President had Rone to the Scnai
jr Its advice and consent he must have gone undt
nomination made by him of Ceueral Thomas i<

'nit oillco.a thing which he certainly never Intend
d to do and never made any attempt to carry ou
r Mr. Stanton's case Is uot within the Tenure
'dice act; If, as I so frequently rejieatet
e held his oillce under the act of 17t>s an
urtng the pleasure of the President, th
loment lie received that order, which ticnera
homas carried to him, that moment there was
acancy In point ot law, however he may have ri
used to obey the order In polut of fact. The Senat
i.1 observe that two Utters were delivered to Uen«

al Thomas at the same ume.one of them an ordc
o Mr. SianloD to vacate the cilice and the other
Ircctlon to Ueneral Thomas to take possession <
lie ottlce when Mr. Stanton obeys the order juf
lveu. May not the President issue a letter of ai
iiority in coiiteinplatloa that a vacancy Is about t
ccur r Is he bound to take a technical view of th
ubject and to have the order which creates the vi
aucy llrst sent and delivered, and then to sit dow
j his table, and afterwards sign A letter to auotiu
) hold the officer If the President expects
acancy, If he has done an act which In his judf
lent Is sufficient to create a vacancy, may he ru
gu the necessary papers appointing another t
arryonthe duties of the office? If I have tiee
iccessful in the argument which I have already at
reused to you, you must be of the oplnlou that 1
oiut of fact there was no violation of the constlti
on of the l/ntted States In delivering this letter
nthorlty, because the constitution makes no pn
islon for this temporary authority, and the law <
ongress has made no provision for It. i icre, also,
i!g leave to vemlnd the Senate that the cut
es uot fall within the Tenure of Office act. If th
rder which I be President gave to Mr. Stanton t
icate the office was a lawful order, and one whlc
b was bound to oiiey, everything contained lu tn
-ucic, as wen as uie preceding arcicies, ians. u
upoaslble, I submit, lor the houorahie Managers t
>ustruct a case of an Intention on the part of tli
resident to violate the constitution of the Unite
ates by anything which he did In reference to th
vpulntmeut of (iencral Thomas, provided that th
iter to Mr. Stanton was a lawful order and he wa
mud to obey It.
I advance now, Senators, to a different class <

-tides, which tnay be called the conspiracy artlclei
cause they rest upon a charge of conspiracy b<
ruen the President and (Ieneral Thornus. There ai
ui of tlient.the fourth, fifth, sixth and seventh i
ey stand. The fourth and sixth are fouu
ider the act of July 31, 1S(U, which Is foun
the twelfth volume of " Miatutes at l^trve," pap

4, The nfth and seventh are found under no act <
ingress. They allege an unlawful conspiracy, In
ey refer to no latv by which the acts charged ui
a>le unlawful. The acts charged are culled unlaw
I, hut there is no law referred to and no case mad
r the articles within any law of the United Miaui
id 1 therefore shall treat these articles.the four*
id sixth and the fifth and seventh.togethor, hi
nine I thluK they belong In that order. The fourt
el sixth charge a conspiracy within the Conspirac
:L It Is necessary for me to state the sui
ance of the law In order that you may sc
inther It can have any possible upplicatlo
the case. It was passed on the ulst c

ily, 1H01, and Is entitled "An act to define an
nilah certain conspiracies." It enucisthat if tw
more persons within the Mtates or Territories c

e tinted states shall conspire together to ovci
row or put down or destroy by force the govern
ent of the United States, or to levy war upon th
lilted States, or to oppose by force the authority o
e government of the United Mtates, or by force t
event, hinder or delay the execution of any law a
e United Mtates, or by force to scue, take or p<>"
ssany property of the United Mtates against tie
111 and contrary, to the authority of the I nttei
utes, or hy force or Intimidation or threat ti
event any person from occupying or holding an;
lice of trust or place of coufldcneo under thi
ilted Mtates, they shall lie guilty of conspiracy
ie fourth and sixth articles contain al.cga
>ns that the President and (leucral l'honiai
inspired together, by force, intimidation an»
rents, to prevent Mr. Wanton front continuing t<
ild the otlico of Secretary for the Depart went 01
ar, and also ttiat they conspired together, by force,
obtain possession of property belonging to the

ilted Btates. These are the two articles which I
ppose are designed to be drawn under thi.i act
id theac are the allegations which are intended tc
sustained by It. Now, It does aeeiu to me thai

e power to twist thla law to any hearing whatno
er upon thla case la one of the moat exiiaordlmuv
teinpta ever made. In the first place, ao far fr<lm
having Iteen designed to apply to the President
the United states, or to any act which he mightIn the course of the exaction of what
itelleved to he hla duty, or to apply

any man or auythlng In the District of Columbia
all. the word* of the act are "that If two Of lho«
rs-ms within any State or Territory of the United
ilea,'' not within the District of Columbia, shall de
and so. Now, thla la a highly penal law. and ar
llctutent chaining things done under this law
thin the District of Colombia would, I undeitakf
say, be qua <hed on demurrer, because the act ti
hie applicable to certain portions of the countryd is not made applicable to the Dtatrlflt of Coinm
i. We arc not, however, standbier upoflthat pointib h Is a t< clinical point, nor do I icfer to it wittI', Kh lnt» i..,oii, bu t J,v .unit U Una case

i Sheet. *

>e The President is of oplnlor that Mr. Btanton holds the tti- office of Secretary or War at his pleasure, lie thinks Tla SO, first, because Mr. Mtanton Is not provided t»
a- for In the Tenure of Office act, and that no tenure vl
le of office Is secured to hini; he thinks bo, secondly, fr
J, because he believes that It would be judlctully de- It
it cidod 11' the question oould be raised ihut the law tl
e which deprived him of the power of removing an li
i- officer at his pleasure is not a constitutional law. 01
e He Is of opinion that In tlits case lie cannot allow g
i- tldij om^er to continue to act as his iyivisei ihtl his o
n agent to execute the laws it ne has the pbWer lo a
h remove him. Under these circumstances he gives tl
e this order to General Thomas. Now, I do not view c
t this as a purely military order. The aerrtoe there h
t Involved was a civil service, but at the same time a
8 Gators will observe that the person who gave the ti

order Is Commander-tn-Chlef of the aruiy; that, the t:
o person to whom the order was given is the Adjutant r
e General of the army J that the subject matter n
e of the order relates to the performance or service J
J essential to carry on the military service, and, there- c
0 fore, when such an order was given by the Com- r
i- uiouder-ln-Chlef to the Adjntant General respecting l
1 u subject of this kind, Is It too much to say that l
o there was Invoked that spirit of military obedience
e which constitutes the strength of the service f 1 do Je not nieau to say that It was a mere military order, t
t-' or that General Thomas would have been subject to t
i. court martial for disobeying It; but I do say that the }i0 Adjutant General of the Army of the United states J1was, tn the Interest of the service, bound to accept t
i- the appointment unless he saw or knew that It was J|>f unlawful. 1 do not know how the fhet Is.and cer- J1 tainly there Is no proof on the subject.but when the Jo distinguished General of the array of the United C
i- States on a previous occasion accepted a similar ><
o appointment it was under views of propriety and n
e duty such as those wldch 1 have now alluded to. n
r And how and why is It to be attributed to General t<
g Thomas that he was guilty of design to overthrow tl
> the laws of the country when he simply did what X
if the General of the army hod done before i Take a PII case in private, if yon please, and put It as strongly faf as you please, in order to test the question of con- ®
I. sptracy. Suppose one of yon has a claim which he E
it considers to be a Just and legal claim to property, n

ana ne says to A. b., "Go to u. i>., who hi lu possess- ti
8 sion of this property, and deliver to him this order, v
» to get possession of the property from him." Would n
i- anybody ever Imagine that that was a conspiracy* H
» Does not every lawyer know that the mo- "
0 ment yon Introduce Into any transaction of c
« this kind the element of a claim of right t:
d every criminal intention ceases? This was a case t
t- of public duty, of public right, claimed upon constl- o
n tutlonal grounds, and upon an Interpretation of the 8

{ law which had been given to it by the lawmakers t
d themselves. How, then, I again ask, can the Presl- f
« dent of the United States under such circumstances 1
e be looked upon by any body as guilty of conspiracy t
e under this act 1 These articles say that the conspiracy t
' between the President and General Thomas was to s
5 employ force, threats, intimidations. What they 1

prove against the President is that he issued this '
d order. They prove that, and that alone. Now, on 1
1 the face of these orders there is no apology >
if for the assertion that it was the design of '
0 the President that any body at any time *
ir should use force, threats, or intimidation. Ja The order is to Mr. Stanton to "deliver up possession; {d the order to General Thomas to receive possession 1
6 from Mr. Stanton when delivered up. No force is as- f

signed to him. no authority is given him to apply *
d force in any direction whatever. There is not only no <

express authority, but there is no implication of 1
e authority, to apply for or obtain or use anything but E
'* the order which was given him; and we shall prove «
11 that the President from the first had Indicated simply '
f' a desire to test the question of law. We shall J" show you what advice the President received 1
r* on thta subject, what views he entertained, J18 what views his counsel and advisers entertained ; 1

but, of course, it is not my province now to comment 1
r" upon the evidence. The evidence must be first ad- Jj* duced, and then it will be time to comment upon it. 1
11 The other two conspiracy articles will require very J3: little observation from me, because they make no }" new allegations of fact which are not in the rourth }f> and sixth articles to which I at first adverted, the ,J

only distinction between them and the others being 8
* that they are not founded upon the conspiracy act of 11
' 1881. They simply allege an unlawful conspiracy, *

'e and leave the matter there. They do not F
'* allege sufficient facts to bring the case within

the act of 1861. In other words, they do "

,l not allege force, threats, or Intimidation. I a
'> shall detain the Henate for a few moments on the *

£ ninth article, which is the one relating to the conver- '
0 sution with General Emory. The meaning of that ar- c

tide, as 1 read It, Is that the President brought 11
" General Emory before himself as Commauder-ln- c
' Chief of the artny, for the purpose of instructing him *

- to disobey the law, with an Intent to induce General 1
" Emory to dlsoltcy, and with an Intent to enable him- 11
11 self unlawfully, and by the use of military force, 0

£ through General Emory, to prevent Mr. Stanton from 0
11 continuing to hold the office. Now, I sub- P
8 rait that not only does this article fail d
e of proof in Its substance as thus stated, but that it is a<
'* disproved by the witness who has been introduced to T
* prove it. In the first place it appears clear from "
*" General Emory's statement that the President did 11
, not bring him there for any purpose connected with P

this appropriation bill, affecting the command of the Va" army, or the issuing of orders relating to the army, fa It Is a subject which General Emory Introduced htm- 1
Belf, and when the conversation was broken he again48 recurred to tt hiiuMlf, asking the President penult- '

, slon to bring it to his attention. Whatsoever, there- 1
J* fore, was said on that subject was said, not because 1
110 the President of the United States had brought the 1
J8; oommaniler of the troops in Washington there for that 1
r® purpose, but because, having brought him there for J
.

another purpose, the Commanding General Intro- *
a duced the subject and conversed upon Jt, and gave f' the President his views. In the next plaoe, having ''

had his attention called to the act of Congress and n

"J, the order under It, the President expressed precisely n

, the same opinion to General Emory as he nod pre- ®

vlously publicly expressed to Congress Itself at the n
' time when the act was signed by him. It Is found 8
, in Ills answer, on the thirty-second page of the official J1report or these proceedings, what that opinion was. u

,
He considered that that provision of the law inter- n

, fered with his constitutional right as the Com- e'
l' mander-ln-Chlef of the army.and that is what he J|a said to General Emory. There is not even a

probable cause to believe that he said it 11

,
for any other than the natural and evident "

*

reason that General Emory had introduced the sub- ®

Ject. He asked leave to call ttio President's at ten- 11

^ lion to It, evidently expecting and desiring that the 0

1'jeeldent should nay something on the subject, and 0
11 ir he said anything was he not to say the truth? 8
J" That Is exactly what he did say. I mean the truth J5° as he apprehended It. It will appear In proof, as I J_° am Instructed, that the reason why the lYesldcnt *

*" sent for General Kinory was not that he might en- k
" deavor to seduce that distinguished olUcer from his ®

, allegiance to the laws and constitution of his country,but because he wished to obtain Information *

\ about military movements which he was informed, {<" on authonty which he had a right to 1
' rely, and which he was bound to respect, might re- JP quire his personal attention. I pass, then, from this 1
'* article as being one on which I ought not to detain ®
n Senators, and I come to the last one, concerning

which I ahall have much to say, and that la the tenth r

article, which Is of and concerning the speeches. In I1
rl the front of this Inquiry the question presents Itself, 8

, what constitutes an offence against the constitution *

' of the United States? On this question dissertations "
have been written and printed. One of them is an- °

^ ncxed to the argument of the honorable Manager 8
? who opened the cose for the prosecution: another 8

was written by one of the honorable Man- *!8 agent on the proceedings of the House '
'8 or Representatives on the occasion of the "

first attempt to impeach the President; and there "

, have been others written and published by learned *
'' Jurists touching this subject. 1 do not proposo to w
ie detain the Senate wltn any of these precedents "
ie drawn from the Middle Ages. The framer* of our 81
18 constitution were equally as familiar with them as "j

the person who drew up these dissertations, and the *

it fraiuern of our constitution, as I conceive, hud °

», drawn from them a lesson which they embodied In
e- their work. I propose, therefore, instead of seeking J1,'
e precedents which were made In the times of the
vs rlautagenets, Tudora and the Stuarts, and which
d have been repeated since, to come much nearer *
d home and see wuat the provisions of the eonstitn- 11

;e Hon of the United States are tearing upo* this f
it question. My llrst proposition Is that when 111
it the constitution speaks of treason, brlliery and other f'
e high crimes aud misdemeanors It refers to and lu- 1
r- eludes ouly high crmilnal offences against the 81
e United States, against some law of the United States
t; existing wlien ihc acts complained of were commit- J
n tod, and 1 say that that is plaluly to be Inferred from
3- each aud every provision of the constitution on the ^
h subject. NoImsIv will deny that treason ami bribery u

y urc high crimes against the United States, made ®
y such by the laws of the United States, or which »

« the trainers of the constitution knew must he *

n provided for In the laws, because these are high n
>r crimes which strike ut the existence of the gov- 8
d ernmcnt. Now shut is meunt by "oilier s
o high crimes and misdemeanors?" Pfn rniture a n
if micies. They are high crunos and misdemeanors; so T

high that they belong in the same company with 11
i- treason aud brlliery-. That la clear on the J(
e face of the constitution. There can be no 11

crime, no niwueineanor, without a law of
some kind, written or unwritten, expressed !'
or Implied. There must lie some law, otherwise J'there is no crime. My impreselon of It Is that "hlirh t]
(rtmoH and ml-demeanors" mean offtnee* against r
the law of tho Called Stiite*. Let me say, If the con- 8
tltution has not in substance stated so, that the first 1'

clause of the second section of the second article of ®
tin: constitution says that "The President shall have J;power to grant reprieves and pardons for offence* JJagainst the United mates, except In eases of Impeach- 11
ineut." Offences against the United states r
would Include eases of Impeachment, and c
mliiht be pardoned by the President If they a
were not excepk-d by the constitution. These cases of P
Impeachment, according to the exjlrosKod decisis-
tlon of the eonstliutlon Itself, arc cases of offences *jagainst the United mates; still the learned Manager
sbjs that this Is a court, and that whatever may i>o *
the character of the projection It Is bound by no 11
law. What, then, was the understanding of the P
fat hers on this subject f J1Mr. bcti.ir.Pardon me, sir. I said bound by no 1
common or statute law. a
Mr. Curtis proceeded to read some snthorltles c

from law books, and then said:.Another position to 11
which I desire the attention of the Senate Is thai n
there 19 enough written In tho constitution to prove P

i that this is a court In which a trial (a P
now being carried on. "The Henste of ®
the United States,'t sate the const Itutlon. ®

"shall nafe the sole power to try aU Impeachments.where the President Is tried the Cnlef JnsHM shall ''

preside." It Is also provided that trial of all rrliuek *'
» except In cases of impeachment shall be by jury. :
i This, then, is the trial of a crlmd. Touarc the trlersj '
, presided over by the Chief Justice of the t nlted

States and on that express word of the constitution. ¥
There Is also, according to Its exprsss word, to be sn

i acquittal or »onvtetloti on this trial for a crime. So
> prison snail oc c <uviciod on Impcachm. ut without

#
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to concurrence of tiro-thirds of the members present,
here Is also to be a Judgment in case there shall
e a conviction. A judgment in case of a conIctionshall not extend further than removal
oin office and dlstinalldcation to hold any office of
onor, trust or profit under the United States. Here,
teu, there is to lie the trial of a crime, u trial by A
'ibunal designated by the constitution In the placef a court und jury. There la to be a conviction If
uile is proved, a judgment on that conviction and A
unlahtnopt indicted by the judgment of Ute court,nd this, too, by the express term of the constltnon.i say, then, that it is impossible to come to the
ouclusion that ttie constitution of the United States
us not designated impeachment offences as offences
gainst the United States, it has provided for the
rial of these offences; it lias established A
rlhunal for the purpose of trying them; it lias dleciedthe tribunal, lu case of conviction, to prolonncea judgment and to iuQict a punishment; andet the honorable Manager tells us tiiat this la not a
ourt, and that it is iiound by no law. But the argnuentdoes not rest mainly, 1 think, on the provisonsof the constitution or the direct subject of lmteachment.it is, at any rate, vastly strengthened
>y the additional prohibition that Congress shall n.
to bill of attainder or ex post fuclo law. According
o that prohibition of the constitution, If every meatierof tills body sitting in a legislative capacity, and
f every member of the other llouae also sitting in a
egislattve capacity, should unite In passing an act
o punish un offenco after it was committed, that
aw would be of no account. Yor, what Is claimed
icre by the honorable Managers on behalf of the
louse of Representatives f It Is claimed that as
longress can make a law to punish those acts, if no
»w existed at the time they were committed the
lamhnru /if fhA fiAnafA inav altMnir hAPA ua in/lima

ot only after the fact, but vrlien the case Is brought
) trial, create, each Individual for himself, a law upon
re subject. The claim on the part of the honorable
lanagers would clothe each one of you with imperial
owers. It would enable yon to say, Sic volo, sic
ibes; stat pro rations voluntas (I moke a law unto
lyself, by which law I propose to govern others),
ach one of you has taken an oath that he will adilnlsterJustice Impartially in this case according to
le constitution and the laws. But according to the
lew of the honorable Manager that oath would
lean according to such laws as the Individual
enator might himself make for his own governdent.I respectfully submit that this view oannot
ouslstently and properly be taken of the nature of
his trial, or of the duties and powers Incumbent on
his body. Look for a moment, If you please, at the
ther provision of the constitution, that Congress
hall not pmB a bill of attainder. What is a bill of atalnderfIt Is a law made by parliament to apply to
act already existing and where every legislator is,
o use the phrase of the honorable Managor, " a law
into himself." And If he is to act according
o his discretion and his view of what is proper
ind politic under the circumstances, of what use
voula be the prohibition in the constitution against
he passage of bills of attainder T If it Is only
lecessary for the House of Representatives by a
najority to vote articles of impeachment, and for
.wothirds of the Senate to sustain those articles, an
ict of attainder is thus effected by the same process
ind depends on Identically the some principles as a
Jill of attainder in the Kngllsh Parliament. It is the
ndlvidual wills of the legislators instead of the coniclentlousdischarge of the duty of the Judge. I
mbmit, then, Senators, that this view of the duties
ind powers of the body cannot be entertained.
Jut the attsmpt made by the honorable Mantgersto obtain conviction on this tenth
irtlcle Is attended with so mucli peculiarity
hat I think It is the duty of the counsel for the PresIlentto advert to It. The first eight articles are
famed upon the allegation that the President broke
k law. I suppose the honorable Managers did not
ntend to carry this so far as to say that unless yonInd that the President did intentionally break a law
hose articles are sustained. Therefore there must
te a law, and the very gist of the charge Is that he
iroke a law. You must find that a law existed,
fou must oonstrue It and apply it to the case,
(on must find a criminal intention on his part to
ireak a law before he can be round guilty on these
articles. But when we come to this tenth article we
ind It stands on no law at all, but Is attended
ritli some extraordinary peculiarities. The comilalntIs that the President made speeches
gainst Congress. The true statements would
e much more restricted than that, for
Jthough In those speeches the President used
he word "Congress" undoubtedly he did not mean
he entire constitutional body organized under the
onstitutlon of the United States; he meant the dormantmajortly. Everybody so understood It; bat the
omplalut is that he made speeches against this
rhole government, against Congress. Well, who are
lie Grand Jurors in tills casef Oho of the parties,
he complainants. And who are the triers f The
ther complainants. Now, I think tnere is some tnongruityin this. I think there is some reason for
auslug before taking any further strides In this
lrectton. The honorable House of Representativesends Its Managers here to take notice of whatf
hat the House of Representatives has erected Itself
lto a school of manners, and, selecting from Its ranks
hose gentlemen whom it deems most competent by
irecept and example to teach decorum of speech, ft
leslrea the Judgment of this body as to whether the
Tealdent of the United States has not been guilty of
ndecorum.whether he has spoken Improperly.for
bat Is the phrase of the honorable Managers. Now,
.here used to bean old-fashioned notion that though
here ought to be a difference of opinion about
ipeeches, that a very Important test in reference to
uem was whether they were true or false.whether
vhat was said was true or false; but it seems
hat In this case that is no test at all. The
lonorable Manager (Mr. Butler), in opening the
ase, finding, I suppose, that it was necessary
a some manner u» advert to this subject,
as done It in these teuus rue nuns we
ot alleged to be either false or defamatory, beauseIt Th not within the power of any man, however
igh his official position, in effect to slander the Con-
rcss 01 lilt i iiiuu nwiwrii, iu inc uruinar.r roivw ui
nit word, bo as to call upon Congress to answer as
i the truth of the accusation." Considering the
ature of our government, considering the expertacewhich we have gone through on that subject,
lat Is a pretty lofty claim. If we go back to the
me of the Plantagenets and seek Tor precedents
lere you will not Und that so loity a claim us that
ras made. I beg leave to read from two statutes,
ne from S Edward I., chapter 34, and the other
rom 2 Richard II., chapter 1. The statute
f Edward the First, after a preamble,
nacts " That from henceforth no one be so hardy to
ell or publish any false news or talcs whereby die
ord or occasion of discord or slander may grow bcweenthe king and his people, or the great men of
he realm; and that he that doth so shall be taken and
;ept In prlsou until he shall have been brought Into
©urt." The statute of Richard the .Second refers to
'dealers In false news, and In horrible and false lies
gainst dukes, princes, earls, and other nobles and
Teat men of the realm ; and also the chancellor,
reasurer, clerk of the privy seals, the judges ana
ither great ofheers of the realm." 8o that the Scnaorswill see that even In those distant times high
ifllcers and bodies were not safe against
horrible and false lies;" and It will be
emembered that In the course of oar own exterience,during the war with France aud under the
kdinlulstratlon of Mr. Adams, an attempt was made
o check not freedom of speech, but freedom of writng.auattempt which Is stamped tn the opinion of
f posterity, wlth-the name of "The Sedition law."
enators will And that although It applied only to
rrltten Ubels.lt contained an express section that
tie truth of the libel might be given in evidence,
hat was a law, as Menators know, making It, penal,
y written publications, to excite hatred or contempt
r the government or of Cougress. I will read the
scond section. It cnacta "that If any person shall
rite, print, utter or publish or shall cause or procure
t be written, uttered or published, or shall knowingly
nd willingly assist or aid in writing, printing, utterigor publishing any false, scandalous ari l uiallclou)
nting against the government of the United States,
r either house of the Congress of the t inted States,
r the President of the United Stales, with Intent to
cfame the said government, or either house of said
imgress. or the said President, or to bring them ot
ther of them Into contempt or disrespect, or to
Kcite against them or either of thein the hatred of
le good people of the United States, or to start up
.'dtiion within the United States, or to excite uniwfulcombinations therein," Ac. The third section
nacts that If auy person shall be prosecuted under
its act for the printing or publishing of any libel, It
IihII i»e lawful lor the defendant on the trial of the
ase to give In evidence In his defence of the truth of
lie matter contained In ihe published charge, and
lat the jury who shall try the oase shall have the
Ight to determine the law and the facts,
nder the direction of the court, as In other
asos. I desire now to read froiu the
>urth volume of Madison's works, pages .4J and
17, a short passage which In iny judgment la as
lasterly as anything Mr. Madison ever wrote on the
ubject of the relations of the Congress of the United
IrIra In CfintiMJtt with fli«» rpin.iinti4 nf tli«* irnvrrn-

lent of tireat Britain and the people of that island,
he essential difference between the British governlentand American constitution will place this hiiIk
;ct In the clearest light. In the British government
tie danger of encroachments npoti the rights of the
cople Is understood to bo conllneil to the executive
laalstratc. The representatives of the people In the
fglsiature arc not only exempt themselves from tilsrust,but are considered as BUftlrlent gu mliaus of the
Ighis of their constituents agonist the danerfrom the executive. Hence It Is a prlm-ilothat the rurliament Is uullinito'l In Its powr,or, In their own language, Is omnipotent,
lence, too, all the ramparts for protecting
he rights of tlie people, such its their Magna Charts,
heir Bill of Wains, Ac., are not reared as.'iInd the
oyal prerogative. Tltey are merely Icgl-dKUve preautlonHagainst executive usurpations. Under snch
government as this an exemption of the press from
revlous restraint by licensers appointed by the
In# Is all the freedom that can be secured to ir. In
lie United fttoies the case Is altogether i'<,'cirnl.
he people, not the goveminerc, pos- s toe
bsoluie sovereignty. The legislator", less
han the Executive, Is under limitations of
ower. Encroachments are regarded as possible
rom the one as well asfroin the otner. Hi"]1 c, In the
nlted States the great cssetitlal rights of the people
re secured ag.Uust legislative as well as agun-u h\eutlreambitton. They are secured not by laws p.u aiountto prerogative, but by constitutions para*
lount to laws. This security of the freedom of the
ress retinites that It should t>o exempt not only from
revlous restraint by the Executive, as lu Ureal
irltaln, but from legislative restraint also; ami this
xemptton, to beeffectual, must be an exemption not
niv rr in the previous Inspection of Uccnscs, but iron
ho' subsequent penalty of the laws. The n it pasjgewhich I shall read (frotn pan M; of the name
yiuuic) I as an extraordluarv application to tnc sub|Vjpiattei uow before us. It la us follow s:~
lis fonathtitlon suppoaas thai tha Pre*1'l#Tit, tic Congress
i,l each of It* hous-'S u.sjr not Hlachni^ ' t'.ielr trit-»*. old ar
om dafest of JuUfment or otltsr catiac*. Henco Uiey are

CCNI STJiD GN bUYENir
i

I*
-**


