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JUDGE SWAN'S OPINION.

J. R. Swan, Ch. J.:

It in proper to say that s Judgs of this Cnurt'ur
4he Supreme Court of the Stats in regular session
has no more jurisdicsion, or judicial power, or die-

SALEM, COLUMBIANA COUNTY, OHIO, SATURDAY, JUNE I8, 1854,
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WHOLE NO. 714,
o e — it

in the [*he eonstitution, to bring order and uniformity ok

It may now b well nekod if such along period | statos which have neknowledged the decision

ennnot reviss as upon error or motion io arrest of{ Court of California (In ro Perkins, 2 Cal, Reps

bas exclusive juriadiction if it has any; and wa|Fanney v. Mootgomery, Bre, J88:) tha 5“[’“""]

{Jodgment, the saffivioncy of the allegations cf the| 624} hiave all recogniked the power of Congress to | a 1aw 1 to be disregarded and the luw itself an.|
indiotment or of 4he lucts dontained in it.  Noone|enforce by legielation the reclamnation of enruped'nﬁ”l'd- whother thera be anything in our govern-|
would claim that the oriminnle who lave been|slaves, ment #0 settled and atable, 6 not to bo linble to
Icnmiulc-] of murder in the second dogréé and sen-|  The judgos of the Supremas Court of Ohlp, in|attach and overthrow, to vacillation and change:|
tenoed to the Penitentiary for life, could be dis! 1845-40 were Justices Wood, Burchard, Reed and!and after this lapse of time s naw and untried ex-/
charged 6n habens coipus, becavse Wt indiotmaent, | Hitehesck, Theee of thess judges liad thia ﬂlb"]!ﬂl"m"“ upon thin and all other irritating quen-!

of recogaition and acquicscence in the existence of | Prigg cane, lnws ennoted by Congress are efelt: |of such confusion and nnarchy, thers ia none,

sively operative, and the laws of their State legis-| It is true the judicial departmens of the Nalfon.
Iatares are void : that no tariif Inw shall bo oper-{al or State Government might, under pretence 3¢
ative in South Caroling, but ehall be every whore | an interprotation of the Constitution be guilty of A
else valid ; if in Mississippi and Alabama the law | palpable vislution of f3s provisions demanding thé
against the elave trade is beld unconstitutionnl and ' mpenchiment and condign punishment of the
void and in every other State enforced, it will lmljudg&! ; nod it might be the duty of every othék

{eontained no allegation of a porpose to kill ; an|ject befora them. The Sopreme Court, in 1846, in | tions of constitutionnl law i% to bs enteved spon, | seen the Constdtution, by interpratation, will be- | constituted pawer of the State and of the pecpld
[ingredient of the offonse, which this Court has hald | regular session in Cuynliogn connty, held by|and A precedent set by the judges of this court |come differant in different States, Now, if thiajto resist such trensonnbie practices. _

materinl and substantive, and which they have Judges Wood aad Burohard, Wrought boforo them | that ne question can ba put to rest by time or ae-| ¢an be done i to'one provision of the Constitution,| And even conceding that it would ba the duty of
been anable ta Bad in the forms heretofore usad.|on lialeas corpus, one Richardson; who was in 'quiﬂl-‘*nce, when will the constrootion of the con-! it ean be done as to all othors, Each State con- a State to deny the authority of the Supreme Cours
80 in this easo, if, andor any atate of fadts, o niii'-lcu.qtm!y on n charge of kidnapping; he huingr!tilﬂlit-n be settled nnd the lnnd macks of the sev Iltmiﬂg it in its own way, to promote itsown logal |of the United States to enfurce upon a State an In-
zon could bo indicted and punished under the knowingly nided to cnrry one Berry, an escaped eral degartments of the governmont and the States interest, what would the Constitution of the United | torpratation of the Constitution, which pllpl“’l
[woventh eection of the fugitive act fur rescuing &l slave, out of the State, without taking him befory| be pernanently fixod ? meu become but & bhrdra of mors than thirty |and clearly violated reservod rights or State sover-
|nlnﬂ.-, although the other sections of the nct in roo-i n judge or justice of the eounty, snd there esml!—l We linve an anbroken and uniforin ourrent of beads, uttering Babel, and vonflicting commands, | oignty, is there anything in the history of _thu na
pect to the mode in which sseaped slaves may b!'i Hehing his right of preporty injBerry, agreenble to Judieinl decisions recognizing the legislativa pow- | #uch as ench State in ite own jurisdiction deemed [of Congross, of 1793 ; the quist and almost onan-

reclaimed were unconatitutional aud void, we oannot| the lneag of the 1T S, This was punishuble as kid- er of Congross upon this suljees ) the preamn_it expedient ta oboy, or party etrife demanded, ;imouu ndoption of it by Congress; ita long con-
on habeas corpus look into the indietment found in napping by the laws of this State, pwssed in 1831, | tima.

n gourt, suthorized to pronouncs sentende for such |29 vol, Swat, 472 Swan's Star. Ed, 1840, 600,

: | That thin state of things was foreseen by l.'l.a;“““""‘ operation without objection to the aathori-
If ite authority ix now to he resisted by the ! rramers of the Cokstitution of the United States !t of Congress o legislate; no Btate, after the

an offense, and discharge, on account of the want| The court niter reforring to tho desision of the State ;if her governmont is to repol by fores, now | no one denies. That thers i xoms remedy provid-

lnpse of sixty-sizx years, denying the legislutive au-

{of allegations which would bave justified sha Court| Supreme Court of the Unitad States that all log-| and hereafter the nuthiorities of the United States |
pronouncing the sontence, to arrest the jodgment, | islation on the subjost of the reslanistion of slaves | in the execution of any and every Jnw on thin!
loran appellate court to  teverse it. If L‘-ungrn-.«' iv exclosively in Congress, held that the act in subject, dues it become the official conservators of |
| has power to logislute at all, fucts may exist in|qoestion, upon which Richardson wan imprisoned | the poblie pssve, to break throvgh those Judieial |
which the legal right of the owner is concoded | was nul! and void, under that decision of the Sus sanctivns which guide and limit sheir peraonal dis-
even by the fagitive, indepentdont of all lagal pra-| preme Court of the United States, U Law Report- Lerotion and aro thie ouly safeguards sgaitst arbi-
ceedings nnd interference, might be punished. ar, 310, trary and ¢apricions tyranoy, and bo tho first to

The vnly ground, therefore, upon which the rel-|  The puwer of Congress to legislate on this sub- | initint such a cisil commotion?
ntors oan be discharged is, to go biehind the sos:|joct was very ably disovssed, and was fully recogs| 1 om ol the opinion, and [ think tho eslm jodg-
nited by Moed, Justico of the Supreme Coart of  ment of cihers will coneur with the opinion, that
gress nover hiud uny legislativo power under the|Ohio in 1845, in the cnes of the State v, Hoppess, |in view of thesa decisiane of the Suprema Court of
Constitution of the United States to provide pun-|on habeas corpus. 2 Wea, Liaw Jouraal, 270, Eu-“ United Stares, sottliog the power of Congress
ishment for a person who rescues an escaped| The cases ta which I bave referred will be de-| —in view of the adjudications of the Courts of the
slave. tailed and the rulings of the courts disvussed by |free States, affirming the same power— in view of

This position, if sustained by the court, cuts up| brother Peck. the néquicscence of all departments of the Nation-
by the roots all laws which have been passed, nud| I have examined, with some care, thoe reports of | ol and State governtients during two generations
all laws which may hersafter be pnssed by Cou-|the decisions of the other Sintes, and have Yeen| —that the Judges of a Btate Court biave no judi-
gross, relating to the reclamation of fogitives, It| unable to find a single decision of any Supreme | cin} right to inierpose their own individual opin-
not enly disposes of this weventh section of the|Court, of any State in the Union, denying to Cun- | ions wpon a question thus disposed of—chanzo the
nct of 1850 mnow under consideration, but the| gress the power to legislate upon this sulject. | interpretation to what they Lelieve it should be—
whole law, The cases decided by the Supreme Court of |overrule the ndjudications of the Supreme Court

Neither the caso beforo us, nor the question thnsl' Wisconsin, have Lieen cited ns an exception to|of the United States and the Stote Courts—strike

erelion, in determining questions which arise upon
Aabeas corpus than & Probute Judge of the county.
Ench must be governed by the same rules, and

w#ach are invested with the pame powers—uo more|

and no less.

The relators being brought before us on habens
gorpus, our inquiry must be confined to such
questions as are properly cogonizable under that
writ,

Mhe roturn shows that the eheriff of Cuynhogs
eounty holds the relators in custody under a sen-
tence and judgment of the District Court of the
United States for the offense of rescning fugitives
from service, The judgment of the District Court
is conclusive, and precludes all inquiry on habeas
eorpus, unless it is a nullity.’

Wasing all questions made by coungel as to
the power of & State judge on habeas corpus to d,"
elare the sentencs of & court of general jurisdie-
tion invalid, itis very clear that we canoot oo
habeas curpus, go behind the sentence, and re-
vise and review tho previous proceedings of the
court. Forinstance, if thewe relators had been |
triod by a packed jury ; found guilty withvu:. suf-|
ficient proof, and upon an erroneous and illegal
charge of the court, we could not sob nsido the
verdiot, arrest the sentence, or revise the judg-
of the Court. It would, indeed, be imputing to
the counsel of tho relators the wildest and most
absurd views of the law to intimate, that they
olaim that & judge, on habens corpus, can go be-
hind & sentence, and review and revise the mode
in which a trial was conducted. No such clsim)
jsmndo ; but I refor to the subject, because those
who aré unscqoainted with the limitationa upon
the power of this Court, when deciding upon ha-
bess corpus, are not probably aware, that a judge
wrould bo guilty of high handed usnrpation, and
would deaerve impeachment, if ke undertook to
discharge the relatars on any assumed ground
that they were met, in fact, guilty of rescuing

itive slaves from labor; or had not had & [nir
or impartial trial.

Neither the vordict of the jury nor the judgment
of the Distriot Court can be collaterally impeach-
ed, if that Court had jurirdiction of the party sod
and offonse. The verdiets and sentences of Courts
jn every casa would be subject to arbitrary inter-
meddling, and might be sot aside and criminale
Jdischarged by any judge who is authorized by
atatute to isgue this writ, if o cose could be ro-es-
smined and the justics of the verdiet and sentence
ponsidered on habeas corpus.

And further, if & court, having jurisdiction
over ac offense created by s valid snd coustitution-
sl Iaw, propounces sentence, and the commitment
under that sentence is returned on babeas eorpus,
the form of the indiotment or the want of proper
allogations therein, cannot be inquired into ; for
the bibeas corpus cannot be converted inton writ
of error. In sugh caso the court, having jurisdic-
tion over the offense, must itsell pronounce the law
of the case, and, until reversed by some compe
tont tribunal, is conclusive on all other courta, and
puts an and to all eollateral inquiry on habeas cor-
pus. Exporte Watkins, 3 Pet. 103 ; In the wat-
ser of Prime! Barb. 341 ; In matter Bhaw, 7

terming the powers of the court to appoint eom- sustaining the legislative power of Congress. from Henceforth—rogist and persistently, on the

missioners, or the provisions of the law whick| One of the thres judges which composes that|suthority of their private judgment and judicial
. . n Py LINT & ¥

have been the sulject of discussion and condem-| Court held, that the fagitive slave laws wera un-|diseretion thus assumad over the interpretation of

broadly preseated, requires us to consider or d-—i hig uniform  and unbroken current of authority down the legislative power of Congress now nnd|

ed for i1, all admit. Tho extent of that remedy thority, '?'“l recognized \_” °‘_'”, Srate in which
ita soetimes been questioned, and I do not pro-|'H® question has beon raised  do, Iany, such &ir*
poso to dsausi it {cumetanices demand of a Suate Court to sseume thé
Phe Oonsiliaiiog of thie Tilisd Bisies daclnres:s| plrh’;r of disregarding the settled interpretation of
H1 b 13 17] ' the § O 1 -
“that the Constitution and laws of the United :i:inu!;l:?:ut1::r'1: Uih;l:;el\-’:.t::nslsgt::'r:;d.‘::f
States made in pursuance thereof, shall be the su E " i i .
| L Tt was enid by Mr, Madison: It may Lo a niial
preme law of the land, and the judges in overy tokkann. (a6 I deatshilas adl S & s
|Siruu shall be bound therehy, anything in the Con- | ’ : o Ao L

B oxplication of its authority shohild b t ‘
stitution or laws of any State to the contrary not- ! J LBl

i withstanding.” TELis was the first step.  The next | ?f its ¢o-ordinate branches. Thers la no edaiispld

T8 3 s in any count hera it ise.” dott’

(wos providing for a judicinl depurtment in thn‘dnb ye .l.'l‘:‘l{ g I;r;l o ulhor\:nsn i

| GQeneral Gosernment, and declaring th “the ju- obates, 623. And, I may sdd, it camnol b cibes:

| 3 £ that “the ju-| . R —— i

dicial Ball d " A wise without intesting war or civil commotion,

| digial power ehall extend to all cnsea in law and | .. AR 3

& A : : |  The sense of justice of the people of Ohio hat

ennity arising under this Constitution, the laws of | b " 1 33

bl : . cen shocked by soms of the unjust provisions of

the United States, and treaties made,” &o., Art. | ke fuiti i It i .

{11, Sco, 8. the fugitive nets, It is not the authority of Con-
A : gress to legislate that they deny, but it is the
Now, with respect to the boundary of juriedic-| shuse of the power.

tion between the Federal and State governments, I|  That abuse is to be romedied by Co~gross ; and

do not desiro to say anything but this : that when || e power to legislate is denied, the queatioll

Congress has undertaken to enforce by legislation | can be put an end to by repeal, It is the onlp

o right guaranteed by the Constitution itsell, after| Qonstitutional mode left. The other alteroative id

fthe power bne been recognized by nll the highest | intestine war and resistance of our Nativnal Goy-

ernment. ¥R

. : ‘ ! All must ndmit thut the ownner of escaped alaved

quiesced in by the eountry for sixty-six years;|is entitled to their reclamation. Good faith to

{indicinl tribunals of the States of the Union be-!
ore whom the question has been presented ; ae-|

2 T = - ¥ " : 5% air ddec &g N 5 o o L T
nation, and which have so deeply agitated the | coustitutional and void | but the mnjority of lhnIlbﬂ Constitution of the United States, the future| und it superadded to these sitcumstances, the fod- | sistor States demands it; and there would be bo

public mind. Court did not participate in that opinion, but dis.|exereise of all adthority by every depnrtment of
The question before ua is, whother the seventh| charged the relator on tho ground that the offense | the National goserament, and foros upon the State
section of the fugitive law, under which those rel- charged in the indictment did not contain a suf [of Ohio acd its people the muintainanceof the
ators wore sentenced, is o nullity, for want of|ficient deseription of the statutory offense describ: [ nulbority of their own individunl opinions as Con-
legislative power in Congress, to pass any law|ed io the fugitive slave law. !l._l_htiunal law.
whatever relating to fugitives from labor? The General Assembly of the State of Ohbio have l,!f‘is enid by the counsel for the relators, that
It will be pereeived, thon, that we haveno ques-| (14 recoguized, in statutes of tho State, the fugi- thé!c are two seperate cases of habeas corpus, in
tion before us connected with the facts upon which | ive dluve law of 1703 e operative and in  foree. which the court simply dischiarge two persons from
the prusccution of the relators was founded ; of| Swyn’s Stat., Bd. 1840; 599, 000, socs, 22, 97, wE.n it thinks unlawfol imprisonment ; that their
the mode of selecting the jury ; or the proufs ; of| [yt tesating this question as if no decision had decision may bo reversed on error by the Bupreme
tho mode in whioh the trial was conducted; or the| svor Loen mnde Ly the Suprema Court of the Unit-| ©ourtof tho United States, and thers end. We
errors or imperfections of the indictment; or the |4 Sigres or by any Court of the free States, how do not think so. 1If we discharge these relators
constitutionality of any part of the fugitise nek | joey the question stand? upon the annunciation of the principle that Con-
sxcopt the sovonth section, upon which the relators greas hag po power to pass any fugitive law, that
wera sentenced, prineiple, instinet with life and action throughout
T'hese suljects may have a deop meaning an the Btate of Ohio, gigantic in dimensions and
an exciting intercst to these reiators and to the Statogovernmental furce, imperatively demanding
public. Butthey are notin issus, or the proper vhedience from every citizon and officer of the
suhject of discussion or argument in the determin- State and Nationdl Government as the supreme
ation of the question before ua. They are, 80 If::r any of them, whila thos responsiblealons €6 their law of the land; and practically nullifying any
a5 these relators are peraunully.cunccl ned, trifling awn people, should hase iutroduced slavery, other | Ia‘\w !:erenl::e:_' unnule.:l by C.m.grans,'huwumr cans-
nnd M:nnwcem. compared with the oanSEqueIn |\ it o States won)d have had no just Tight mnuuh.onal m‘m detniled pravisions it may l.rv.
ces which may result from the present action -.T! interfore, norwould the poopls of foreign States be | . It is mot simply lhese‘rela_:mrd this Court is das_x!-
this Court; for if these relators are discharged, 1t ing with, but also constitutional Juw, These pm—'

If the Constitution of the United States had not

| been formed, and o Union of the Stntes thus ere-
d}ulud. cach ns distinct States, would have hud the
‘right, under the tundamental law of nations, to
| have decided for itgeil upon its own internal con-
\dition and reguolations in its own territories. If

cral tribunal in cases arising under the Constitu-| resistance in Obio to n fair and just law aﬁ'untint
tion, repeatedly hold thas Congross has the power, /thut ohject.  As to who shall legislate upon the
it is too late for the judgea of the Qourts of Ohio 'pu[.je_cg' il the pr]‘jfiai(]n’ of law sccures its exe0u-
upon their private judgement to deny the power. | tion from all abuse, and by whosé instrumentality
Agiin, without asserting myself the truth of the | it shall be humanely carried out, is n question ap-
converse of nll the followving propositions, it is, I on which no intense publio feeling cculd be ex-
think, clear that to maintain our right to do so, we cited. For mysell as o womber of this Cours, I
must hold ¢ 1st. That we have the power under |disclaim the judicial power of disturbing the set-
the Constitution to determine this question in di-| ted construction of the Cunstitution of the United
rect confliet with the settled iuterprotation of the | States as to the legislative authority of Congross
Supreme Court of the United States, 24, That we! opon the subject, and I must refuse the stperi-
hava & right to maintain by the powers of every | ment of initiating disorder And government onlﬂl-
department of our Siate government, and to exact |ion, to establish order and evenhanded justice,
ubedience as wall from United States officors as| I do notrepent hero the judicial arguments sui-
from all the citizens of the State, to our interpreta- | taining the power of Congross, which base besn
tion of the Constitution. 3d4. That this power, on |pronounced by some of the soundest abd #isedl
our part, we have a right to exercise when it bap.|judges that have adoroed the American bedoki ;
pene that a mujority of our Judges wsro intellectu- | for it is my delibernte and confident conviotion,
aily satisfied beyond any reasonable doubt upon |(unswayed by iy feeliogs ad & oitigen of o fres
their minds, from o review of the grounds upon|State when dealing as a judge with this necdssary
which the federal tribunal and others adopted un|#tain upon the National Compact of Union, and
interpretation of auy provision of the Constitation | lowever much the argament for the detlal of the
of the United States, that they were mistaken, 4th | authority may preponderate,) that the question
and lastly, As we must maintaio that wo bave the | bns by time, acquiescence and adjudication passed
Jjudicinl right to overrule their previous uﬁjg.djug-ibnyum] the reach of judicial consideration of pre-
tiens and enforee obedience to our own, which are | ponderance of argument; certainly beyoud the
in conflice with theirs; so, subsequent decisions |reach of question before this Court; -
on error, overruling ours not being intellectuully As a civizen I would not d"]ib““["jf violato the
antislnctory to ug, we moy,in the exercise of the | Qunstitution vr the law by interference with fugi-
same judicial right and power, disregard them,— tives [rom service. Bul if & weary, frightened

It was desigoed to be a praciicably and peaces-

responsible, politieally or morally, for it. The|

wust be, I repeat, on the ground thatihe laws of

|the Union perfected, subordicute to, and without|

pasged of any kind will now and from heneeforth

loperation and effect in Ohio as to everybody elec?
wiil be found, I think, that the same adjudication| caisn slavery wit wrong'snd uajast,’ Theipeopls {gress in this case, will this Coort wait until the
i ituti : | bis case ¥ 17 this Court hold that the|
the constroction of the Conatitution shall depend | mestis iustitaiions o regalations ok, the StNevE: | the law of this case is Court hold that the|
P | stieally void. as i ted, [ that
e X s Uonstitution guarautoed to the owners of escaped and practically void. ss if never enncted, from th
un interprotation, whatever may be the decision of

It must be conceded that the power of Congress| 4 inly by the power that made it, in the form |™* arise. As to the natiosal government,
’ Tt laws held valid and in full force aud binding obli-|
of the United Blates as sny  stber sonstilutional blo mode by which a fogitive from service mighl‘

Jones v, Van Zandt, 5 How. 215 ; Priggv. Com.|

Constitution of the United States was framed. aod | SOBEE VAN only Le discharged by this Court doelur-|
1703 and 1850 have nlways been void, and vonse- ingthat Congress has no power to legislate. It
quently that thege and oll owber laws hereafier| Viotafing dis fandaieotcl few OFnatiammto wl:ich'“m Court eay that, do they mean .it only as to

K lisvealtided! anditwoold tharifore 'I:me ] these relators, and that the acts of Congress have
be peraistently resisted by the S_“"“ ol Clbios _1' in sain for the government of o free State to io-| 5 T el :
any, Henceforth porsistently resistod, becauso it sist that they would enter into no  compaot bc-l And if; after strikiog down the legislation of Con-
which determines lhn't Congress haz no power tu;ruul the government of 10 one Stute of this Unlon| bu[}rc.mu Court of the U mtit-d Siates have ruwrsedl
pass any law, determines slso a precedent, tlmllnm responsivle, politically or morally, for the do- their judgment, before giving foree and effect to
opou the shifting of private opinions of every | In the csmipact of Univo, tbe framers of lhe"aciu of Congress are void, they are inoperative
judge in every Stats who is ealled upon to give it ) l

4 : glaves the right of reclamation. It is made a part moment; through overy department of ghe bt_““'

the Supreme Court of the United States. of the Constitation, irrepealable; snd to be obang- | govarnment, wheoaver and however tho question
to legislate on this sulject fa as deliberately aod| rocsribed by it throughout all ite dtjpnrmwullﬂ. the power of Con-
fully settled by the decision of the Supreme Court gress to legislate, will bo sckuowledged, aud the
question that has been presented for its detormin-|
etivn. Moore v. State of Illinois, 14 Mow. 13|
Pennsglvania, 16 Pet. 530; United States v,
Buoth, 21 1low, Rep. |

H A} | .
!u!mr in another 'State,but must t'm\to uﬁ:&nped from | revarse our decision or not.
it. This is the extent and the limit of the r]ghll

of the master.

much a8 the Constitution of the United States se-|,-aration in March, 1780, to remain inoperative in Ubiv uotil their coustitu:

gures by express provision the right o the rculu‘! Tn 1703, the second Congress cleoted under the
mation of cscaped slaves, the obligation to prules:t| Constitution of the United States, and composed

and enforce the Constitutional right devolves up-| of many of the members of the Convention which

2 he other hand it} M
on the general l‘(;"';"““’l“"t, l?":{‘i! ‘m :m_ 1o | rawed the constitution, an et was passed pro-
has bean insisted that tus rigiis - I viding fur the rendition of fugitives from justice, '

Perhaps they would ; for great forbearance inI
due from ench sovereignty. But I am somewhat
surprised thet these who dfe so anzious for this

| tionality could be examined ioto snd decided by| than for o judge to deny bimeself the individual
the Sapreme Court of the United States. 'diu:retiuu of declaring what he thinks even the

For, the idea of first neserting the power to over-| #lave should appeal 1o me to protect him frofn hid
rule their interpretation because weo beligve it er- | pursvers, it is possible, I might momentarily forf
roneous, and afterwards submit to it, although stil] | get my alleginace to the law and Constitotion, and
Lelieving it erronevus,would be a most undignified | give bim o covers from those who were on bie
and v=oloss Mguu.p[ion of tEmporary power, mere- track—there ara no doubt many elaveholders *bﬂ
Iy oreating n&im‘iua' and ¢|-_"j[|]g in nu;hiug‘ hmlwuuld thus follow the instinets of buman sympa-
submission, {thy. Andif Ididit, aod was prosecated, oom-

It geeme to me quite clear, that if the individual demuned and lm”_ri'('f'f‘l' and brought by my
opinions of every judge is to besome the exponent | C0B0EEL before this tribunal on & habeas corpus,
and eonstruction of the Constitotion of the Uunited "_“""‘ was then permitted to pronounca judgemerid
States whenever Le feols certain that be is righe, |10 WY oWo case, T trust T éhould bave the woral
without regard tu the decisions of the bighest tri-| SCUFORe 10 8ay, Lefure Gop and the Covwrar, as 1

gotion upon the peoplo of Obio, notwithstanding| bunals of the country; then the individual opinions jrmnaw compelled 10 gny, under the solemn duties
be dotivered up. It cannot b extended by impli-| o gecigion of this Cours to the contrary, and|of every judge, is the Constitation, not only to[°f @ Juizs, bound ey sy i) M o SRS

cation , the fugitive must not only owe servioe or whether & writof error is sued cut in this casa to| himself, but for the time beiog, to the ““D"I-—!the supremacy of the Constiturion and the lav.

This, it seems (o me, is simply discretion without|' L De Prisoner must be remanded.”

But it is snid that the National Gosernment|T81% guiiu, precedent, or limitation—unstable, en- DISSENTING OPINLIIOFN}'DF JUSTIOR 8UY¥,
i | pricious despotism, k
The Court have Leld unanimously that inas-| The Constitntion of the Usited States went into| 0014 be content to permit the lawsof Congross Pricict pu

Is there any judicial incident more common Suvaarr. . Bold fe

That the return to the write, nmnl'riiji pr':!
ted 1 ideration th titutionality
unwritien law of the land should be, and hold bia!:;: :ﬂ :: (Jc:;::-e::‘o‘l?t;ﬁﬁﬂ.. ::Il::d ‘:h:n;'u:itiu'
judgment ameuabls to tha law as it hus boeo de- [y, o0 yrg thought that if the Court were satisfied
sided? And is the Constitation to be less lublai haycnd ressonable dodbt, that t'ohguu bid o

i iti y left to such legislation )
hig fugtllt_;n slu\z mtusl. bnll .[': 0. st ';:‘,,- nnd!““" & Wl mibeymode  or tanvealasma v k. [
g ““. : "e“:l ;a ea]nn\_ugﬁ:ﬂy f'un.-rrlime.m is”’:m“' from lalior. By this et reseners, obstroet-
n X 1
expediont , n.n. l'm{tnu gl " p I.'L‘l‘il and harborers of escaped slaves were to be
powerless to vindicate or protoct his constitutlatisl

i, | wisited with a penalt t exceeding fiv dred
righta ; others are of the opinion that the power to st penalty not exceeding five hundr

legitlate is ouncurrent in Congress and in tlwiﬂ";i‘,“f;m b will d thav it C "
States ; othere that the Censtitution of the Vnited DIREIAT WH GERT F0N ongress gan prov

States confors all the Fower necesssry upon mﬂl-llu penal forfeiture for an alleged violation of law,

Ohio, 8t. Rep. 81, Hence it is that the statute

ftself relating to this writ excepts from those who |

are entitled to the beaefit of & habeas corpus all
persons convicted of some orime or offense, for
which they stand committed, plainly and speoific-
ally expressad in the warrant of commitment,
{Swan’s Siatutes 450, seo. 1.)

The District Court, then, havivg by law, if con-
‘atitntional, jurisdiction over the offense meuntioned
in the mitkimus, aud having pronounced sentonce,
it must be deemed conclusive on habeas ocorpus,
We sre bound to take the roturn ae true; aod if
the relators sould, under any siate of facts, bo li-
able to imprisonment for rescuing an escaped fu-
gitive in violation of the sevenih section of the
sot of Congress of 1850, the relators must be re-
mandod.

It in truo that the officer bad procured and bas
retorned with the mittimus a copy of the record,
The mittimus itself, however, was and is his au-
thority for holding the relators; it designates
with suffivient cortainty the cavse of commitmeny;
wnd the fact that the officer baa prosured a copy of

« $he record and has annexed it to the miltimus and
made it § part of his return, does ot slier our
jesisdiction o habeas corpus.  The District Court

srs of slaves for their reclamation and that there- they have the legislativo power (o superadd im:
A c | prisonment for the same offense; and that no court

::::ue::elllla‘nl::Iim:;i:’dﬁ:nl:mlas“:[?: e(‘j‘,l:nl::ﬁ‘:::::’ [can pronounee Ehe_ ong ennsl?lulionai and the oth-

which secures freedom of religious belief, makes|*" “'fl"’m‘ lgisiative sutbority, )

provision in relation to the reclamation of slaves Th'{ law was passed by Cu.l'lgrun ?ul!?out any

subordinate to it, and by implication of no obli-| traces in ln.ntorjr of n?uatilullunll abjeeticn ; bas

gation upon those who believe slavery a sin. Leen ever sinde that time by every department of

The Supremo Court of Massachusotts has very the government, national and state, nat only re-
fully discussed this question, and also the consti- ““’?d and lﬂqmmlm-l in as the law of the laud,
totionality of the fugitive slave law of 1850, and 1{“‘ n “‘i'ﬂn.l’f‘“““" operatien throughout every
held that Congress had nuthority to passa fugitive| Stnte in the Union, Knacted at the commencment
slave'act. Thomas Sim’s, case, 7 Cush, Rep, 285;|of our government, it has been in operation for
Commonwealth v. Grifiib, 2 Pick. Rep. 11, sisly six years,

The Supreme Court of Pennaylvania (Kauffman It _i" conceded by the counsel for. the ulul.uje
v, Oliver 10 Barr, 514; Wright v. Deacon & Serg,ﬂi“": if Congress has no powor to legislale on this
and Rawle, 62) the Supreme Court and courd of| subject, thf}' never h_n_d any pou::ar l'o lngln.luia up-
appeals of the State of New York (Jack v, Mar- 08 the s.thuci ul'. fugitives l'rmn;u_mae. "lha.umo
tin, 12 Wend, 311; snme oase, 14 Wend. 507; Fx|reasons for holding that the one ie a usurpation of
parieFloyd v, The Recorder of NewYork 11 Wend. togislative power, is equally fatal to the osher,
180; Glenn v. Hodges @ Juhny' Rop. 67;) the Su-| Both stand procisely on the same ground,
preme Court of Indinoa. (Graves v. The State,| Tho Exocutive departments of the Niates of the
Smithe’ Indiana Rop, 258 ; 1 Carter 368 ; John-| Uoion bhave, I believe, ncted upon, and 1 am not
son v, Vanamringe, 2 Blackfl, 311;) the Supreme aware thnt any lave denied, the conatitution:
Court of Yllinois, (Thornton’s ease 11 Nlinols Rep. |ality of the law of Congress fur the rendition of
322, Kellp v, The People, 4 Seam. Rep. 408 ;| fugitive crimiosle,

Court to utterly disregard and repudiate and prac-| than the unwrition law? Te o judgo to treat marpowu to leglalute for the eftraditlof of Fagitived
tienlly reverse the decision of the Supreme Cuurti“m“d interpretation ‘_:'f the 9“““"““““ _""_fmm service ; or even, if having such powés, B¢
of the United States and the decigion of the State nounced to the nuun'try in & ?rerwua generation, {law under which the prisoners were held was clear,
Cuarts, mildly looking to that Court to setile what| by Congress assuming to legislate, sanctioned by I]y repugnant to expross provisions of the Consti.
hos niready been settled and determined by that| an unbroken current of jucicial decisions, aa of no [tution, in either easo the return fo the Wil wee
Court, and declared by it to be without doubt or bindivg judicial obligation, and to Dbe onrh!iunufﬂch‘nl-

question. l.hro\w by the mulh.urit‘,;I of I;in |gd|11dunldfﬂn‘if | After acareful exsminalion of the whold aub:
I do not perceive how it can be seriously auer-|"“""‘ SHptthhioonutittion should Uava uidife:ens ject, he eould not say that ba had a'ny_ reagihable

sl f i ation? And if o State Judge ¢an thus by his | . ~ a N =R
; joly | interpretations £ [donbt that thisact of Congress was unconstitation
ted, that there is any question in this case whie .-imerprntlliun. alter the Constitution when it bas| | apon both grounds. 8

the Bupreme Court of the United Siates would| veceived such acquissconce and sanction, what pro- Wpon tbe fesh gronnd he lasieted dpon’ i et

deom an open ona for consideration or adjudica-| d he the vot
sideration that the fegislative power being in' the

§ + s . | visions of the Constitotion, State or National, nre
tion ; nor can I perceive if the decisions of the Su-| ) : ‘
mie. fiot alidnye dnd Enecxtos, undel ha States respeotively prior to the adoption of thé
Constitatiun, the reasonable presumptiof, af waM

preme Court are now lo ba daregardod, why they assumption of judivial power? They wonld be |
|ns the express previcion of the ll)lh_um_ﬂ‘:dﬁﬁt of

may uc{t Oun‘til‘llle to be disregarded ; and while SVted aion ohad:

the United Statéa are cogaged hereafter from year‘ ¥ ) ) o
{to year in obtaining the barren [ruils of reversals| For myself, [ disclaim the existence of any such ) Constitution, showed that power stiff ﬂll'lin‘_
of the decisions of our State tribunals, the legisla-|judicial power, with tho States, unless delegated vnder the Cons
|tive power of Congress may not in the menntime| Two governments, stats and nationsl, over the | stitution to the Federal Gavernment, All:‘ l‘l‘ tll_
'bo parsistently donied and repudiated indefiniely. | snme peopls; ench exncting obedience withih the sowors claimed by the Federal Onv.lrnnul._h I'm‘a'
i When will this happy state of friendly litigation | sphere of its own sovereign powers, could not be |ialate, it ia incoinbeat to show I!lh I'Ih?_-m, by
in the Suprome court of the United States begio, if| adjusted without occusicusl conflict. But suoh | pointing out the clanee under which the asnie

Iit: the meantime, the powor of Congroess is denied | goveroment, of more than thirty sovereigus, each bean ceded by the Sintes, _ v ol
'sod resisted as n usarpation by the State of Obio?|jealous of the powers of the uationsl go!erumanl.l He then referred to the rales glvén 5’..,”"’.“‘“
'Ia tha Guty of the national government loxs imper-| ench interpreting fur sell tha gowers of the na- | tators, which were applicable by the donstruction
!atize to enforee het wuthority and resist what she | tional sovereigaty snd its own, and ihe national |of the Constitution, 1st, that the meaning of the
[pelieves usurpation than the State government? | goyreignty interpreting theire,and claiming pow. | instrument was to be iough‘t for secording ¥ thef
| No govarnmental rule onn be evolved by construc- | ars denied to v by the states, ench slashicg and sewse of the termas and understandiog of thd
tion from the Constitution of the United States conflicting, sad all demanding and enforcing obe-| purties ; that wheré the termu are cloat and the
| without practieally becoming a part of the Consti-| diense from the same people to their incoosistent | pense distinot from the lmjujq. resouroe 1o oihef
tuvion itself, ‘Thus if, in Ohio, no laws cah bo|and contradiatory commands—such 8 government | means is not ldnlu!h_lp 10 dedertsin w
assed for the reclamation of slaves by Congress,|could have no permanence sud would not deserve |2, where the words are nol plain % at, bal
[hus Jaws on that subject may Lo passed by the!it. It would be the worst of all governments, If|the meaniog gqbt!nouﬂw ‘P dor
luuml Assembly ; and in Hlinois, and othier fren|the federal judiciary is not the arbiter, created by |oase where inferpretation is w M '
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