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JUDGE SWAN'S OPINION.

J. R. Swan, Ch. J.:
It is proper to say that a J udge of this Court or

eke Supreme Court of the State in regular session

lias no mors jurisdiction, or judioial power, or n,

in determining questions which arise upon

habeas corpus than a Probate Judge of the county.

Each must be governed by the same rules, and

aoh'are invested with the same powers no moro

nd no less.
The relators being brought before us on habeas

eorpus, our inquiry must be confined to such

questions as are properly cognixable under that
writ,

The return shows that the sheriff of Cuyahogo

onty holds the relators in custody under a sen- -'

lance and iudement of the District Court of the

United States lor the offense of rescuing fugitives

'rom service. The judgment of the District Court

is conclusive, and preclude all Inquiry on Habeas

nornus unless it is a nullity.
Waving all questions made by counsel ae to

the nower ofa State judge on habeas corpus to ae

'elar the sentence of a court of general jurisdic

tion invalid, it is very clear that we cannot oo

1 habeas corpus, go behind the sentonce, ana re--.- A

the nrevious proceedings ot tbe

eourt. For instance, if these relators had been

tried by a packed jury ; found guilty without suf

ficient proof, and upon an erroneous ana niegai

charge of the court, we could not sot aeido the

terdiot, arrest the sentence, or revise tue juug-

of the Court. It would, indeed, be imputing to

tbe counsel of the relators tbe wildest and most

absurd views of the law to intimate, that they

claim that a judge, on habeas corpus, can go be

hind a sentence, and review and revise tbe mode

in which a trial was conducted. No such claim

is made ; but I refer to the subject, because those

Who are unacquainted with the limitations upon

the power of this Court, when deciding upon ha- -

beaecorpus, are not probably aware, mat a juuge
would be guilty of high handed usurpation, and

U .tunrva imneachment, if ke undertook to
' Jisoharae tbe relators on any assumed ground

" that ihey were eat, in fact, guilty of resouing

a itiw slaves from labor; or had not had a fuir

or impartial trial.
Neither the verdict of the jury nor the judgment

of the District Court con be collaterally irapeach- -

' ad. if that Court bad jutifdiction of the party ana
' and offense. The verdicts and sentences of Courts

in ever? case would be subject to arbitrary inter
' meddling, and might be set aside and criminal

discharged by any judge who is authorized by
'

statute to Issue this writ, If a case could be

amioed and tbe justice of tbo verdiot and sentonce

considered on habeas corpus.
' And further, if ft court, having jurisdiction
'"'

over ac offense created by a valid and constitution

sentence, and tbe oommitmont
1 law, pronounces

nnder that sentence is returned on nateas corpus,
'

ih form of tbe indictment or the want of proper
-- ii tWAin. eannot be inquired into ; for

" "HdDKaituu.
the habeas oorxu oannot be converted into a writ

of error. In suoh case the court, having jurisdic-- '
Hon over the offense, must itself pronounoe the law

of the case, and. until reversed by some compe

tent tribunal, is conclusive on all other courts, and

puts an end to all collateral inquiry on habeas cor

r,.... Emarte Watkins. 3 Pet. 193 ; In the mat

er of Prime I Barb. 341 j In matter Shaw, 7

' Ohio, St. Rep. 81. Hence it is that the statute

itself relating to this writ excepts from those who

re entitled to the benefit of a habeas corpus all

Mrinci convicted of soma crime or offense, for

exbioh they stand oommitted, plainly and speoific

lly expressed in the warrant of commitment
' (Swan' Statute 450, sec 1.)

' The District Court, then, haviug by law, if con

l" atitntional, jurisdiction over the offense mentioned
in the mittimus, and having pronounced sentence,

"T i it must be deemed conclusive on habeas oorpue
t ' We are bound to take the return a true; and

the relator oould, under any state of faote, be 1

able to imprisonment for resouing an escaped fu
I ' gitivein violation of tbe seventh section of tbe

' not of Congress of 1850, the relator must be
mandod.

It is true that the offioer had prooured and has

.' returned with the mittimus a oopy of the record,
f ' Tbe mittimus itself, however, was and it bis

thority for holding the relator j it designates
with sufficient certainty the cause of commitment;

a n nd the fact that tbe offioer baa prooured ft copy of

the reoord and has annexed it to the mittimus and

al toad it part of hi return, doe not alter pur

i J - jaiUdiotwa oa babea corpm. Tho Piatrwt Court

- .''.- - : t- i:l i

has exclusive jurisdiction if it has any; and we
cannot revise as upon error or motion in arrest of
Judgment, the sufficiency of the allegations cf the
indictment or of the facts Contained in it. No one
would claim that the criminals who have been
convicted of murder in the second dogree and sen
tenced to the Penitentiary for life, could be dis
charged cm habeas corpus, because the indictment,
contained no allegation of a purpose to kill ; an
ngredient of the offense, which this Court has held

material and substantive, and which they have
been finable to fnd 'n the forms heretofore used.
So In this case-- , if, Under any state of fails, a citi-

zen could be indicted and punished under the
seventh section of the fugitive act for rescuing a

lave, although tho other sections of the act in res
pect to the mode in which escaped slaves may be
reclaimed wore unconstitutional and void, we cannot
on habeas corpus look into the indictment found in

court, authorized to pronounce sentence for such
an offense, and discharge, on account of the want
of allegations which would have justified iho Court
pronouncing the sentence, to arrest the judgment,
or an appellate court to reverse it. If Congress

as power to lcgislato at all, fucts may exist in
which the legal right of the owner is conceded
even by the fugitive, independont of all legal pro-

ceedings and interference, might be punched.
The only ground, therefore, upon which the rel

ators can be discharged in, to go behind the sev
enth section of the act, and maintain, that Con-

gress never bad any legislative power undor the
Constitution of the United States to provide pun-

ishment for s person who rescues an escaped
lave.

This position, if sustained by the court, cuts up
by the roots all laws which have been poseod, atid
all laws which may hereafter be passed by Con-

gress, relating to the reclamation of fugitives. It
ot only disposes of this seventh section of the

act of 1850 now under consideration, but tbe
whole law.

Neithor the coso boforo us, nor the question thus
broadly presented, requires us to consider or da"

termino the powers of the court to appoint com-

missioners, or the provisions of tbe law which
ave been the subject of discussion and condoni- -

ation, and which have eo deeply agitatod tbe
ublio mind.
The question before us is, whether tbe seventh

section of the fugitive law, under which those rel-

ators wore sentenced, is a nullity, for want of

egislative power in Congress, to pass any law
whatever relating to fugitive from labor!

It will bo perceived, then, that we have no ques
tion before us connected with the facts upon which
the prosecution of the relators was founded ; or

the mode of selecting the jury ; or the proofs ; or

tho mode in which the trial was conducted; or the
errors or imperfection of tbe indictment ; or tbe
constitutionality of any part of the fugitive net,

xcept the sevontb section, upon which the rotators
were sentenced.

These subjects may have a deep meaning and
an exciting interest to these relators and to the
public. But they are not in issue, or the proper
subject of discussion or argument in the determin
ation of the question before us. Thoy are, so far
as these relators are personally concerned, trifling
and evanescent, compared with tbe consequen-

ces which may result from tho present action of

this Court; fur if those relators arc discharged, it

must be, I repeat, on the ground that the laws of

1793 and 1850 have always been void, and conse
quently that theso and all other laws hereafter
passed of any kind will now and from henceforth
bo persistently resisted by tbe State of Ohio.

say, henceforth persistently resistod, because it
will be found, I think, that the same adjudication
which determines that Congress has no power to

paBs any law, determines also a precedent, that
he construction of the Constitution shall depend

upon the Binning ot private opinions ot every
udge in every State who is called upon to give it

an interpretation, whatever may be tho decision of
the Supreme Court of the United States.

It must be conceded that the power of Congress
to legislate on this subject is as deliberately aod
fully settled by the decision of tbe Supreme Court
of the United States as any other constitutional
question that has been presented for its detormin-etio-

Moore v. State, of Illinois, 14 How. 13 ;

Jones v. Tan Zandt, 5 How. 215 ; Prigg v. Com.

Pennsylvania, 16 Pot. 539 ; United States v.

Booth, 21 How. Rep.

The Court have held unanimously that inas
much as the Constitution of the United States se

cures by express provision the right to the recla-

mation of escaped slaves, the obligation to protect
and enforce the Constitutional right devolves up

on tbe general government. On the other hand it

has been insisted that the rights of tho master to

bis fugitive slave must bo left to such legislation

of the different States as they may deem just and
expedient , and that tho National Government is

powerless to vindicate or protect his constitutional

rights ( othors are of the opinion that tbe power to

legielato is concurrent in Congress and in toe

States others that tho Constitution of the United

States confers all the power necessary upon own

ers of slaves for their reclamation and that there

fore neithor Congress nor the States can legislate;

others that the amendment to the Constitution,

which secures freedom of religious belief, makes

provision in relation to the reclamation of slaves

subordinate to it, and by implication of no obli-

gation upon those who believe slavery a sin,

Tbe Supreme Court of Massachusetts ha very

fully discussed this question, and also the consti-tutionali-

of the fugitive slave law of 1850, and

held that Congress bad authority to pass a fugitive

slave'aot. Thomas Sim's, case, 7 Cush. Rep. 285;

Commonwealth v. Griffith, 2 Pick. Rep. 11.

Tbe Supreme Court of Pennsylvania (Kauffman

T. Oliver 10 Barr, 514 ; Wright v. Deacon 5 Sorg.

and Rawle, 62;) the Supreme Court aud court of

appeals of tbe State of New York (Jack v. Mar
tin. 12 Wend. 311: same case. 14 Wend. 507; Ex
parteFloyd v. The Recorder of NewYork II W.ond,
180; Glenn T. Hodge 9 Johns' Rep. 67;) the Su
preme Court of Indiana (Grave v. The State,
Smith' Indiana Rop, 258 ; 1 Carter 368 ;

t. Venamrioge, 2 Blackf. 311;) the Supreme
Court of Illinois, (Thornton' oase 11 Illinois Rep.
322, tell t, Tbo People, 4, Soara. Rep.498
''

Fanncy v. Montgomery, Bro.l88;) tho, Supreme
Court of California (In ro Perkins, 2 Cal. Reps

624,) have all recognized the power of Congress to a
enforce by legislation the reclamation of escaped
slaves, '

Thejudges of the Supreme Court of Ohio, in
1845-4- 0 were Justices Wood, Burchard, Reed and
Hitchcock, Three of these judges had this sub
ject before them. Iho Supreme Court, in 1816, in

regular sossion in Cuyahoga county, held by
Judges Wood and Burohard, brought before them
on habeas corpus, one Richardson, who was in
custody on a charge of kidnapping ; he having
knnfringly aided to carry one Berry, an escaped
slave, out of the State, without taking him before
a judge or justice of the county, and there estob- -

icliing his right of property inJBerr, egreenbleto
the las of the U S. This was punishable as kid-

napping by the laws of ibis State, passed in 1831.
29 vol. Stnt., 422. Swan's Stat. Ed. 1840, 600.
Tho court alter referring to tbo decision of the
Supremo Court of the Unitod States that all leg"--

inlntion on tho subject of tho reclamation of slaves
i exclusively in Congress, held that the act in
question, upon which Richardson was Imprisoned
was null and void, under that decision of the Sui
prcme Court of the United States. 0 Low Report
er, 310.

The power of Congress to legislate on this sub
jeet was very ably discussed, and was fully recog
nized by Hoed, Justice if the Supreme Court of
Ohio in 1845, in the nave of the State v. Ilnppess,
on habeas corpus. 2 Woi. Law Journal, 279-Th- e

cases to which I have roferred will be de
tailed and the rulings of the courte discussed by
brother Peck,

I have examined, with some oare, the reports of
the decisions of the other States, and have been
unable to find a single decision of any Supreme
Court, of any State in the Union, denying to Con'
gress tho power to legislate upon this subject.

Tbe cases decided by the Supreme Court of
Wisconsin, have been cited as an exception to
this uniform and unbroken current of authority
sustaining the legislative power of Congress.

One of tho three judges which composes that
Court held, that the fugitive slave laws were un
constitutional and void , but the majority of the
Court did not participate in that opinion, but dis
charged the relator on tho ground that the offense
charged in the indictment did not contain a suf-
ficient description of the statutory offense describ
ed in the fugitive bIuvo law.

The General Assembly of the State of Ohio have
also recognized, in statutos of tho State, the fugi-

tive slave law of 1793 ns operative and in force.
Swan's Stat., Ed. 1840; 599, 600, socs. 22, 27.

But treating this question as if no decision had
ever been made by tho Supreme Court of tbo Unit
ed States or by any Court of tbe free States, how
does the question stand?

If tho Constitution of the United States had not
been formed, and a Union of the States thus cre-

ated, each as distinct States, would have hud the
right, under the tundaniental law of nations, to

have decided for itself upon its own internal con
dition and regulations in its own territories. If
uny of them, whiln thus responsible alone to their
own people, should have introduced slavery, other
Nations or States would have had no just right to

interfere, nor would the people of foreign States be
responsible, politically or morally, for it. The
Constitution of the United States was framed, and
tho Union perfected, subordinate to, and without
violating tho fundamental law of nation?, to which
I have alluded , and it would tbarefore have been
in vain for the government of a free State to in

sist that they wjuld enter into no compact, be
cause slavery wai wrong and unjust. The people
and the government of no one State of this Union
are responsible, politically or morally, for the do-

mestic institutions cr regulations of the others.
In the compact of Union, tbe framers of the

Constitution guaranteed to the owners of escaped
slaves the right of reclamation. It is made a part
of the Constitution, irrepeahible; and to be chang
ed only by the power that made it, in the form
proscribed by it. '

It, was dosigned to be a practicably and peace a- -

blo mode by which a fugitive from service might
be delivered up. It cannot be extended by impli
cation , tbo fugitive must not only owe service or
labor in anotherState.but must have escaped from
it. This is the extent and the limit of the right
of the master.

The Constitution of the United States went into
operation in March, 1789.

In 1793, the second Congress elected under the
Constitution of the United States, and composed
of many of tbe members of the Convention which
framed the constitution, an act was passed pro-

viding fur the rendition of fugitive from justice,
and a summary modo for the reclamation of fu-

gitives from labor. By this act rcsouers, obstruct-er- a

and harborers of escaped slaves were to be

visited with a penalty not exceeding five hundred
dollars. '

No jurist will deny that If Congress can provide
a penal forfeiture for an alleged violation of law,
they have tbe legislative power to superadd im-

prisonment for the same offense: and that no court
can pronounce the one constitutional and the oth

er without legislative authority,
This law was passed by Congress without any

traoes in history of constitutional ohjectim : has
been ever since that time by evory department of

tbe government, national and sute, not only re'

ceived and acquiesced in as the law of the land,
but in aotive, practical operation throughout every

State in the Union, Envcted at the oommeocment
of our government, it baa been in operation for

illy tlX JOftM. i. . jr i ( v

It is conceded by the counsel for the relators
that if Congress has no power to legislate on this

subject, they nover had any power to legislate up -

on tho subicct of fugitives from justice. Tbe same
reasons' for holding that the one is a usurpation of

legislative power, is equally fatal to the other.

Both stand precisely on tho same ground.

The Executive departments of the Mate of the

Union have, I believe, aoted upon, and I am not

aware that any have donied, the constitution;

ality of the law of Congrest for tbe rendition of

; fugitive crintinalir,

It mny now be well asked if such a long period
of recognition snd acquiescence in the existence of

law ia to be disregarded and the luw itself
whether there be anything in our govern-

ment so settled and stable, as not to be liable to
attach tnd overthrow, to vacillation and change j

and after this lapse of time a new and untried ex-

periment upon this and all other Irritating ques-
tions of constitutional law Is to be entered opon,
and a precedent set by the judges of this court,
that no question can be put to rest by time or ae
quiescence, when will tho construction of the con- -

stitutioc be settled and tho land marks of the sev
era! departments of the government and tbe States
be permanently fixed t

We have an unbroken and uniform current of
judicial decisions rooognir.ing the legislative pow
er of Cougross upon this subject t) the present
time.

If iti authority is now to be resisted by the
State j if her government is to repol by forco, now
and hereafter the authorities of tbo United States
in tbe execution of any and every law on this
subject, does it become the official conservators of
the peblio peace, to breok through those judicial
sanctions which guido and limit their personal dis
cretion and arc the only safeguards agaiust arbi-
trary tnd capricions tyranny, and be tbo first to
initiate such a civil commotion?

I am of the opiuion, and I think tho calm judg
ment of others will concur with the opinion, that
in view of these decisions cf the Supreme Court of
the United Sla'tis, settling the power of Congress

in viow of the adjudications of the Courts of the
free States, affirming tbo same power in view of
the acquiescence uf all departments of the Nation-
al and State governments during two generations

that the Judges of a State Court have no judi
cial right to interpose their own individual opin
ions upon a question thus disposed of change tho
interpretation to what they believe it ehould bo
overrule the adjudications of the Supreme Court
of the United Statos and the State Courts strike
down the legislative power of Congress now and
from henceforth resist and persistently, on the
authority of their private judgment and judicial
disorotlon thus assumed over the interpretation of
the Constitution of tho United States, the future
exercise of all authority by every department of
the National government, and force upon the State
of Ohio and its people the muintainance of the
authority of their own individual opinions as Con-

stitutional law.
It is said by tbe counsel for the relators, that

these are two scperate cases of habeas corpus, in
which the court simply drscharge two persons from
what it thinks unlawful imprisonment ; that their
decision may be reversed ob error by the Supreme
Ooor.t of the UnUed States, and there end. W
do not think so. If we discharge these relators
upon the annunciation of the principle that Con
gress has no power to pass any fugitive law, that
principle, instinct with life and action throughout
the State of Ohio, gigantic in dimensions and
Stategovernmental force, imperatively demanding
obedience from every citizen and officer of the
State and National Government as the supreme
law of the land, and praotically nullifying any
law heroafter enacted by Congress, however cons-

titutional in its detailed provisions it may be.
' It ia not simply these relators this Court is deal

ing with, but also constitutional luw. These pris
oners can only bedischurged by this Court declar
ing that Congress has bo power to legislate If
this Court say that, do they mean it only as to

these relators, and that the acts of Congress have
operation and effect in Ohio as to everybody else?
And if, after striking down the legislation of Con
gress in this case, will this Court wait until the
Supremo Court of the United States bavo reversed
their judgment, before giving force and effect to

tbe law of this case ? If this Court hold that the
acts of Cohgree are void, they are inoperative
and practically void, as if never enacted, from that
moment; through every department of the Slate
government, whenever and however the question
may arise. As to the national government,
throughout all its departments, the power of Con-

gress to legislate, will bo acknowledged, and the
law held valid and in full force and binding obli'
gation upon the people of Ohio, notwithstanding
the decision of this Court to tbe contrary, aod
whether a writ of error is sued out in this Cass to

reverse our decision or not,

But it ia said that the National Government
would be content to permit the laws of Congress
to remain inoperative in Ohio until their coustitu'
tionnlity oould be examined into and decided by
the Supreme Court of the United States,

Perhaps they would ; for great forbearance is

duo from eaoh sovereignty. But I am somewhat
surprised that those who are so anxious for this
Court to utterly disregard and repudiate and piac- -

itically reverse the decision of the Supreme Court
of the United States and the decision of the State
Courts, mildly looking to that Court to settle wha!
has already been settled and determined by that
Court, and declared by it to be without doubt or
question.

I do not perceive bow it can be seriously asser-

ted, that tbero is any question in this case which
the Supreme Court of the Uoited States would

deem an open one for consideration or adjudica-

tion j nor can I perceive if the decision of tbe Su-

preme Court are now to be disregarded, why they

mai not continue to be disregarded ; and wbile

,18 United Sute are engaged hereafter from year

to year iu obtaining the barren fruits of reversals

of the decisions of our State tribunals, the legisla

tive power of Congress may not in the meantime
be persistently denied and repudiated indefinitely.

When will this happy state of friendly litigation

in the Supreme court of the United States begin, if
in tht) meantime, the power of Congress is denied
and resisted as a usurpation by the State of Ohio?

ils the duty of the national government less linper- -

tuma tin Ulilbnrttv (t rA.iiifctn m r li n
HUIV I" wu,w.w V ' "
believe usurpation than tbe State government?

No governmental rule can bo evolved by construc-

tion from the Constitution of the United States

without praotically becoming ft part of the Consti
tution itsolf. Thus if, in Ohio, no law can te
naseed for the reclamation of (lave by Congress,

bu jaw on that subject ' may be passed by the

General Assembly ; and in Illinois, and other frie

states which have acknowledged the decision in the
Prigg case, laws enacted by Congress are exelu:
aively operative, and the laws of Mieir State legis-

latures are void; that no tariff law shall be oper-

ative in South Carolina, but ehall be every where
else valid ; if in Mississippi and Alabama tbe law
against the bUvo trade is held unconstitutional and
void and in every other State enforced, it will bo

seen the Constitution, by interpretation, will be-

come different in different States. Uow, if this
can be done as to'one provision of the Constitution,
it can be done as to all others. Each State con-

struing it in its own way, to promote its own local
interest, what would the Constitution of tbe United
States become but a hyr of moire than thirty
heads, uttering Babel, and conflicting commands,
such as each Stat in its own jurisdiction deemed
it expedient to obey, or party strife demanded.

That thin etate of things was foreseen by the
framers of the Constitution of the United States
no one denies. That there is some remedy provid-
ed fur it, all admit. The extont of that remedy
has sometimes been questioned, and I do not pro
pose to discuBs it,

Tbe Constitution of the United State declares ;

"that the Constitution and laws of the United
States made in pursuance thereof, shall be tbe su-

preme law cf the land, and the judges in every
State Bhall be bound thereby, anything in the Con-

stitution or laws of any State to the contrary not
withstanding." This was the first step. The next
was providing for a judicial department in th
General Government, and declaring that "the ju
dicial power shall extend to all cases in law and
equity arising under this Constitution, the laws of
the United States, and treaties made," &e., Art.
Ill, Sec. 2.

Now, with respect to the boundary of jurisdic
tion betweon the Fodcral and State governments, I
do not desiro to say anything but this : that when
Congress has undertaken to enforce by legislation
a right guaranteed by the Constitution itself, after
the power has been recognized by all the highest
judicial tribunals of the States of the Unbn be
fore whom tbe question has been presented; ac- -

quicscea in ny me country lor sixty-si- x years ;

and if superadded to these Circumstances, tbe fed- -

cral tribunal in cases arising under tbo Constitu-
tion, repeatedlv hold that Congress has the power,
it is too late for the judgos of the Courts of Ohio
upon their private judgement to deny the power.

Again, without asserting myself the truth of the
converse of all the folljWibg propositions, it is, I
think, clear that to maintain our right to do so, we
must hold : 1st. That we have tho Dower under
the Constitution to determine this question in di-

rect conflict with the settled interpretation of tbe
Supreme Court of thi United States. 2d. that we
have a right to maintain by tbe power of every
department of our Slate government, and to exact
obedience as well from United Stales officers as
from nil the citizens of the State, to our interprets
nun oi ine unsiiiution. da. Ibat tbis power, on
our part, we have a right to exercise when it bap.
pens mac a majority ot our Judges are intellectu
ally satisfied beyond any reasonable doubt upon
their minds, from a review of the erounds unon

i
which the federal tribunal and others adopted an
interpretation of any provision of tbo Constitution
of the United Stales, that they wero mistaken. 4th
and lastly. As we must maintain that wo have the
judicial right to overrule their previous adjudica
tions and enforce obedienco to our own, which are
n conflict with theirs; so, subsequent decisions

on error, overruling ours not being intellectually
satisfactory to us, we mny, in the exercise of the
same judicial right and power, disregard them.
For, the idea of firs' asserting the power to over-

rule their interpretation because we believe it er-

roneous, and afterwards submit to it, although still
believing it erroneous, would be a most undignified
and usoloss assumption of temporary power, mere
ly creating agitation, and ending in nothing" but
submission.

It seems to me quite clear, that if tbe individual
opin'ons of every judge is to become the esponent
and construction of the Constitution of the United
States whenever te feels certain that be is right,
without regard to the decisions of tbe highest tri-

bunals of tbe country; then the individual opinions
of every judge, is the Constitution, not only to

himself, but fur the time being, to the country.
This, it seems (o mo, is simply discretion without
rule, guide, precedent, or limitation unstable, ca
pricious despotism.

Is there any judicial incident mora oommon
than for a judge to deny himself the individual
discretion of declaring what lie thinks even the
unwritten law of the land ehould be, and bold his
judgment amenable to tho Jaw as it has been de-

cided? And is' the Constitution to be less (table
than the unwritten law ? Is ft judge to treat the
settled interpretation of tbe Constitution an
nounced to the country in ft previous generation,
by Congress assuming to legislate, sanctioned by
an unbrolen current of judicial decisions, as of tso

binding judicial obligation, and to be over-

thrown by the authority of his individual convic-- '
tions that the constitution should have a different
interpretation? And if a State Judge can thus by bis
interpretation, alter the Constitution when it has
recoivedsucb acquiescence and sanction, what pro-

visions of the Constitution, State or National, are
safe from chango and alteration, under the
assumption of judicial power? They would be
written upon sand.

For myself, I disclaim tbe existence of any such

judicial power.

Two governments, etate and national, over tbe
same peoplei each exacting obedience within tba
sphere ot it own sovereign powers, oould not be
adjusted without oocasicual conflict. But such
government, of more than thirty aovereign, each
jealous of tbe power of the national government,

each interpreting for Itself thS power of tbe na-

tional sovereignty and it own, and ihe nationa

ovreignly interpreting their, and claiming pow

er denied to h by the tate, eaob clashing and
conflicting, and all demanding and enforcing obe
dience from the same people to their inconsistent
and contradictory command such ft government
oould have no permanence and would not deserve

it. It would be the wont of all government

th federal judiciary U not tho arbiter, oriated

'he constitution, to bring order and uniformity but
of such confusion and anarchy, there Is none. ,

It is true thejudicial department of the Nation,
al or State Government might, under pretence of
an interpretation of the Constitution be guilty of i
palpablo violation of Its provisions demanding th'e
'mpcachment and condign punishment of the
judges ; and it might be the duty of every other
constituted pvwer of the State and of the people
to resist such treasonable practice's.

And even conceding that it woutd be the duty of
a State to deny the authority of th Supreme Court
of the United States to enforce upon a State an in
tcrpretation of the Constitution, whifch palpably
and clearly violated reserved rights or State sover-
eignty, is there anything in the history of the tat
of Congress, of 1793 ; the quiet and almost unan-
imous adoption of it by Congress ; its long con-

tinued operation without objection to the authori-
ty of Congress to legislate ; no State, after the
lapse of sixty-si- x years, denying tbe legislative au-

thority, and recognized by every Et&tQ in which
the question ha been raised ; do, I say, such cir
cumstanccs demand of a State Court to assume the
power of disregarding the settled interpretation of
tho Supreme Coutt of the United States, and re-

sisting the authority of the National Government '
It was said by Mr. Madison ! "It may be ft mis.

fortune, that in organizing atiy government, the
explication of its authority ehoiild be left to aby
of its branches. There I no example
in any country where it 1 otherwise." 3 El.iott'i
debates, 523. And, I may add, it cannot be other
wise without intostine war or civil commotion.

Tbe sense of justice of the people of Ohio hat
been shocked by some of tbe unjust provision of
the fugitive act. It is not tbe authority of Con-

gress to legislate that they deny, but iti th
abuso of the power.

That abuse is to be remedied by ss ; end
if the power to legislate is denied, tbe question1

can be put an end to by repeal. It is the only
Constitutional mode left. The other alternative is
intestine war and resistance of our National Gof- -

ernmont.
All must admit that the own nor of escaped slaves'

is entitled to their reclamation. Good faith td
sister States demands it; and there would be ht)
resistance in Ohio to a fuir and just law affecting"
that object. As to wbo shall legislate upon the
subject, if the provisions of law secures its execu-
tion from all abuse, and by whose instrumentality'
it shall be humanely carried out, is a question op-

on which no intense public feeling oculd be ex-- '

Cited. For myself as a member of this Court, t
disclaim the judioial power of disturbing the let
ted construction of the Constitution of tbe Uoited
State as to the legislative authority of Congress
upon the subject, and I must refuse tbe experi-
ment oi initiating disorder and government collis-

ion, to establish order and evenhanded justice. .

I do not repeat bore the judicial argument inr.
taining tbe power of Congress, which have bn
pronounced by tome of tbe soundest and wlieal
judges that have adorned the American befloh ;
for it is my deliberate and confident conviction,
(unswayed by iby feelings its ft chicen of ft free
State when dealing as a judge with thi necessary
stain upon the National Compact of Union, and
howevor much tbe argument for the deblal of the
authoiity may preponderate,) that the queetiofl
1ms by time, acquiescence and adjudication passed
beyond tbe reach of judicial consideration of pre-

ponderance of argument; certainly beyond tbo
reach of question before this Courti

As ft Citizen I would not deliberately violate lad
Constitution or the law by interference with fugi-
tives from service. But if a weary, frightened
slave should appeal to me to protect him from hi

pursuers, it is possible, I might momentarily for-

get my a'.logiuQoe to the law aud Constitution, and
give bim a covert from those who were on bi
track there are no doubt many slaveholder who)

would thus fullow the instincts of human sympa-

thy. And if I did it, and was prosecuted, con-

demned and imprisoned, and brought by my
Counsel before this tribunal on ft habeas corpus;
and was thon permitted to pronounce judgemebi
in my own case, I trust T should have the moral
courage to say, before Goo and tbe Countrt, a t
am now compelled to say, under tbe solemn da'.le
of s Judge, bound by my official oath td (tistSia1

tbe supremacy of tbe Constitution and the lav.
"Tbe prisoner must be remanded."

DISSENTING OPINION OF JUSTICE SUTLIFF.

LIFF.

Suiliff, J., held :

That tbe return to the writs, necessarily pre-

sented for consideration the constitutionality of

the act of Congress of 1850, called the Fugitiv
Law. He thought that if the Court were tatisfied
beyend reasonable doubt, that ConreSs tf5d o'f
power to legislate fur the eitradTtfon of fugitives'
from aervice ; or even, if having such power, ffier

law under which tbe prisoners wero held waa clear.
ly repugnant to express provision of the onti.
tutiob, in either caso lb return to thi virft w'

insufficient. '

After a careful examination ef the whole tub-ec- t,

be could not say that ha hao! any reaijobabl
doubt that this act of Congress was uuconstitution"--

al upon both grounds.
Uoon the first ground be insisted upon tbS eonV

sideration that (he legislative power being in' th
State respectively prior to the adoption of thi
Constitution, the reasonable presumption, Iti KStt

a tlio ex'pross provision of th 10th amendment of

the Constitution, showed that power afifl remsinf
with tbe States, unless delegated under the Con- -

stitution to tbe .Federal Government. And if th
powers claimed by tbe Federal Government, to legj

islate, it ia incumbent to show title thereto, by'

a pointing out the clause under which the lame had1

been ceded by the Slates, '

lie then referred to the rule gfveri by iftnttt'en'
tators, which wer' applicable by tba construction
of tbe Constitution. 1st,' that the meaning of tbrf

instrbment wa to be aougbt for according t thi
sense ot the term and understanding oi u
partiea ; that where the term are clear and lb

enee distinct from tbe language, resooro to 6tM
r . .. --JfU'j.'.
mean t not admissible to ascertain iamnmu,uK,
2d. where tbe word ar not plain aad ft!,'

If I the meanins ambfeuou or nooerUisvll tb oJ
bycfti whir interpretation, it llowbIt jfiba'


