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the v!m’-t,ln quedtion assessed on mer-
chandiss coming from Porto Rico into the
United States after the cession was with-
in the power of congress and that body
was not, moreover, as to such impost,
controlled by the clause requiring that
imposts should be uniform throughout the
United States; in other words the provis-
fon of the constitution just referred to
was not applicable to congress in legis-
lating for Perto Rico.”

concluding, it was sald that the
question when Porto Rico was to be in-
corporated was a political question, to
be determined by the American people,
speaking through congress, and was not
for the courts to determine.

Justice Gray Concyrs.

Justice Gray announced his concurrence
in the majority’s conclusion in the
Downes case and in doing so said in sub-
stance:

“The civil government qf the United
States cannot extend immediately and of
its own force, over territory acquired by
war. Buch territory must necessarily, in
the first instance, be governed by the
military power under the control of the
president as commander-in-chief. Civil
government cannot take effect as soon as
possession s acquired under military au-
thority or even as soon as that posses-
sion is confirmed by treaty.

“It can be put in operation only by the
action of*the appropriate political depart-
ment of the government, at such time and
in such degree as that department may
determine. There must of necessity be
& transition period.

“S8o long as congress has not incorpor-
ated the territory into the United States
neither military oocupation nor cession by
treaty makes the conquered territory do-
mestie territory in the sense of the reve-
nue laws.”

Chief Justice Fuller

The chief dissenting opinion in the
Downes case was announced by Chief Jus-
tice Fuller, Justices Harlan, Brower and

Dissents,

over, in effect, to reassert the proposi-
tion ‘that the states and not the people
created the government.

“There are many prohibitory clauses in
the constitution and this court repeatedly
has given effect to them in respect of
the territories and the District of Co-
lumbia.”

Of the contention that by intercational
law Porto Rico came to us subject to
such legisiation as congress might enact,
Chief ‘JuStice Fuller said:

“The new master was,.in this instance,
the United States, a constitutional gov-
ernment with limited powers, end the
terms which the constitution {itself im-
posed, or which might be imposed in ac-
cordance with the conmstitution, were the
terms on which the new master took pos-
session.

“The power of the United States to
acquire territory by conquest, by treaty
or by discovery is not disputed, nor is
the proposition that in all international
relations, interests, -and responsibilities
the United States is a separate and inde-
pendent sovereign, but it does not derive
its powers from international law, which,
though a part of our municipal law, is
not e part of the organic law of the land.

“The source of national power in this
country is the constitution of the United
States; and the government as to our in-
ternational affairs, possesses no inherent
sovereign power not derived from that in-
strument, and inconsistent with its letter
and spirit.”

With reference to the paragraphs in
the treaty of peace declaring that *‘The
civil rights and political status of the na-
tive inhabitants of the territories hereby
ceded to the United States shall be de-
termined by congress,” the chlef justice
said this was nothing more than a declar-
ation of the accepted principles of inter-
national law applicable to the status of
the Spanish subjecis and of the native
inhabitants.

A treaty which undertook to take away
what the constitution secured, or to en-
large the federal jurisdiction, would be

Peckham joining in the dissent. He said
the majority, though widely differing in
their reasoning, seemed to concur in ‘lhc
view that Porto Rico belongs to the Unite
States, but, nevertheless, is not a part\
of the United States, subject to the pro-
vislons of the constitution in respect of |
taxes. The Foraker act, under which the |
duties were levied, created a complete
form of government for Porto Rico, with
a special provision that the taxes levied in
the United States upon Porto Rican ex-
ports should be held as a special tund’
for Porto Rico’s benefit. It was admitt
that on its face the part of the act wit bI
reference to duties did not comply with |
the rule of uniformity prescribed by the
constitution.

The constitutional
graphical uniformity,
continued, “it was said
attempting to levy these duties, was not
exercising power derived from the first
clause of section 8, or restricted by it,
because in dealing with the territories
congress exercised unlimited powers of
government, ard, moreover, that these|
duties are merely local taxes. This court

uniformity is a geo-}
“but,”” the opinion
that congress, in |

in 1820, when Marshall was chief justice ;s

William Johnson, Liv
ingsten, Todd, Duval and Story were his
associates, took a different view of the
power ol congress in the matter of lay-
ing and oollecting taxes, duties, imposts
and excises in the territories, and its rul-
ing in Loughborough vs. Blake, 5 Wheat,
1 overruled.

and Washington,

17, has never been
“It is said in on& of the opinions of
the majority that the chief justice ‘made

certain observations which have occa-|
sioned some embarrassment in other;
cases.’

“I* agree that the opinion of the court
delivered by him must be embarrassing
in this case, for it is necessary to overrule
that decision in order to reach the result
herein announced.

“United States” Defined.

“Chief Justice Marshall in that case,
considering the provision requiring that
‘all duties, imposts and excises shall be
vniform throughout the United States,’

3

(the United States)
designate the whole, or any portion of
the American _empire? Certainly this
question can admit of bit on& gnswer. "It
is the name given to our great republic,
which is composed of states and terri-
tories.” The District of Columbia, or the |
territory west of the Missouri is not less
within the United States than Maryland
or Pennsylvania; and it is not less neces-
sary, on the principles of our constitu-
tion, that uniformity in the impesition of
imposts, duties and excises should be
observed in the one than in the other.
Since, then, the power to lay and collect
taxes, which includes direct taxes, is ob-
viously co-extensive with the power to
lay and collect duties, imposts and ex-
cises, and since the Ilatter extends
1'“uLghCJt the United States, it follows
that the power to impose direct taxes ¢1~o
extends throughout the United States.”

Of the suggestion that this statement
was & mere dictum, Chief Justice Fuller
said:

“It is wholly inadmissible to reject the
process of reasoning by which the chief
justice reached and tested the soundness
of his conclusion as merely obiter.”

The chief justice held the territories
as well as the district to be part of the
United States for the purpose of national
taxation, and repeated in effect what he
had already said in McCulloch vs. Mary-
land, 6 “‘Wheaton, 408: “Throughout this
vast republic, from the' St. Criox to the
Gulf of Mexico, from the Atlantic to the
Pacifie, revenue is to be collected and
expended, armies are to be marched and |
supported.” |

Continuing, he combatted the contention
that these particular duties are local in
their mature, and said the levy is clearly
a regulation of commerce and made in!
the exercise of national powers. He]
added: |

“In any peoint of view, the imposition of
duties on commerce overates to regulate
commerce, and is not a matter of local
legislation; and the levy of these duties
was in the exercise of the national power
to do so, and subject to the requirements
of geographical uniformity.

“The fact that the proceeds of these
duties are deyoted by the act to the use
of the territory does not make national
taxes local.

“*Nobody disputes the power of con
gress to lay and collect duties, geograph-
fcally uniform, and apply the proceeds by
a proper appropriation act to the reliet
of & particular territory, but the des-
tination of the proceeds would not change

‘Does this term

-

the source of the power to lay and
collect. Clause 7 of section 9 of ar-
ticle 1 provides that ‘no money shall

be drawn from the treasury but in con-
sequence of appropriations made by law,’
and the proposition that this may be ren-
dered inapplicable if the money is not
permitted to be paid in so-as to be sus-
ceptible of being drawn out, is somewhat
startling.”™

The proposition that Chief Justice Mar-
shall bad erred in his opinion, and that
the rule of uniformity was a limitation
to the states as such, was declared to be
wholly unwarranted, and quite 8 number
of cases were cited in which the supreme
court and congress, notably as to the
thirteenth and fifteenth amendments to
the constitution, had sustained the view
that the United States meant territories
as well &s states. |

Purpose of the Constitution.

Chief Justice Fuller then advanced the
proposition enunciated ~ in Marbury vs.
Madison, 1st Cranch, that the constitu-
tion was written in order to deflne and
limit and keep within its restricted boun-
daries all persons and departments of gov-
ernment and was meant to leave no room
for the play and action of purely personal
and arbitrary power. He added:

“From Marbury vs. Madison to the pres- |
ent day, no utterance of this court has
intimated a doubt that in its operation
on the people, by whom and for whom
it was established, the national govern-
ment is a government of enumerated pow-
ers, the exercise of which fs restricted |
to the use of r.eans appropriate and plain-
ly adapted by cobstitutional conditions,
and which are ‘not prohibited, but consist

ith the letter and apirit of the con-
smution

“The powers delegated by the people‘
to their agenis are not enlarged by the |
expansior of the domain wi‘kin which |
they are exercised.” When the restriction
on the exercise of a pafticular power by
a particular agent is ascertained, that s
an end of the guestion.

“To hold otherwise is to overthrow the
basis ¢f our comstitutional law and, more-

:and collect taxes end duties can be cur-

{ for an indefinite period and, more than

| the people of new territories or provinces

{in all places under the jurisdiction of the
| government

| states and

i obtaining in the originai states and terri-

i tem of republic government a system of

| Rican act as authorized
i of these duties is invalid.

i the

| had

! sustains the contentlons,

simply void. It certainly camnot be ad-
mitted that the power of congress to lay

{ tailed by an arrangement made with a
foreign nation by the president and two-
thirds of & quorum of the senate. The
constitution did not yield to treaty or
enactment, nor did its theor) bend to
clrcumﬂuncec

Absolutely Rejects It.

Chief Justice Fuller absolutely rejects
the contentions that the rule of uniform-
ity was not applicable to Porto Rico be-
cause it had not been incorporated into
and become an integral part of the United
States. The word incorporation had no
occult meaning and whatever its situation

before, the Foraker act made Porto Rico
an organized territory of the United
States.

He could not accept the view that even
after organized ““Congress has the power
to keep it, like a disembodied shade, in an |
intermediate state of ambiguous existence |

that, that after it has been called from
that limbo, commerce with it is absolutely
bject to the will of congress, irre-
spective of constitutional provisions.”
The concurring opinion of the majority
recognized that ‘‘congress in dealing with

is bound to respect the fundamental guar-
antees of life, liberty and property, but
assumes that congress is not bound, in
these territories or provinces, to follow
the rules of taxation prescribed by the
constitution. And yet the power to tax
involves the power to destroy, and theI
levy of duties to which all our people

shall be subject.

“The logical result is that cofigress may
prohibit commerce altogether between the |
territories, and may prescribe !
one rule of taxation in one territory and
a different rule in another.

““That theory assumes the constitution
created a government empowered to ac-
quire countries throughout the world, to
be governed by different rules than those

tories and substitute for the present sys-

domination over distant provinces in the
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exercise of unrestricted.power,
“In our Judgment, so much of The Porto
the imposition |

‘“‘Some argument was made as to general
consequences apprehended to flow from
this result, but the language of the com-
stitution is tco plain and unambiguous fo
permit its meaning to be thus influenced.

‘““Again, it is objected on behalf of the
government that the possession -of ahso-
lute power is essential to the acquisition
of vast and distant territories, and that
we should regard the situation as it is |
to-day rather than as it was a century |
ago.

“‘But it musi be remembered that, as
Marshall and Story declared, the constitu-
tion was framed for ages to come, and
that the sagacious men who framed it !
were well aware that a mighty future
waited on their work.

“They may not indeed have deliberately
considered a triumphal progress of the
nation, as such, around the earth, but,
as Marshall wrote: ‘It is not -enough |

! to say that this particular case was not |

in the mind of the convention when the
article was framed, nor of the American
people when it was adopted. It is neces-
sary to go farther and to say that had |
this particular case been suggested the
language would have been so varied as
to exclude it, or it would have heen made
a special exception.’

“This connot be said, and, on the con-
trary, In order for the successful ex-
tension of our institutions, the reasonable
presumption is that the limitations on the
exertion of arbitrary power would have
been made more rigorous.”

Justice Harlan's Views.

Justice Harlan then announced his con-
currence with the dissenting opinion just
delivered by the chief justice. He re-
garded the Foraker act as unconstitutional !
in its revenfie provisions, and believed
that Porto Rico, after the ratification of
the treaty with Spain, became a part of
United States. Referring to the
majority views that the power of our
government with respect to new territory
is the same power which other nations
been accustomed to exercise, Mr.
H“rlan sald:

‘I take leave to say that if the prinecl-
ples now announced should ever receive
the sanction of a majority of this court,
the result would be a radical and mis-
chievous change in our system of govern-
ment. We will, in that event, pass from
the era of constitutional l!berty guarded |
and protected by a written constitution,
into an era of legislative absolutism, in
respect to many rights that are dear to |
all people who love freedom.

“In my oplinion, congress has no exlst-1
ence and can exercise no authority outside '
of the constitution. Still less is it true
that congress can deal with new terri-
tories just as other nations have done or
may do with their new territories.

In conclusion, Justice Harlan said:

“The addition of Porto Rico to the ter-
ritory of the United States has been rec-
ognized by direct action upon the part
of congress. It has legislated in recog-
nition of the treaty with Spain. If Porto
Rico did not by such action become a part
of the United States, it did become such
at least when congress passed the Foraker
act. I cannot believe that congtess may
impose any duty, impost or excise with
respect - to that territory and its people
which is not consistent with the consti-
tuticnal requirement that all dutles, im-"
posts and excises shall be uniform
throughout the United States.”

BOTH SATISFIED

{ Messrs. Root and Griggs Happy Over
the Decision.
Washington, May 28.—Secretary Root
: says of the supreme court’s decision:

Unquestionably the decision of the court
theories and the
policy adopted by the administration in con-
ducting the affairs of the Spanish islands
since the ratification of the Paris treaty. The
upholding of the Foraker act signifies that
congress has the power to legislate without
being limited by the provisional contingencies
of the constitution. For imstance, the con-
stitutional provision setting forth that uni-
form duties must be collected does not apply
to the islands. The general result of the de-
cision is eertainly very gratifying. Of course,
there will be some little embarrassment
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collected except by congressional legislation,
but it will be only a temporary embarrass-
ment.

New York, May 28.—Former Attorney!
General Griggs, in an interview upon the |
supreme court Porto Rican decisions, |
sald:

It is a splendid victory for the administra-
tion on the vital principle of expansion. It
is unnecessary for me to say that I am thor-
oughly satisfied with the result. It is a clear-
cut victory for the government on the only

Inmed occupancy of -the island and before

caused by the holding that no dutles can be

really important point involved.. Three dis-
tinct classes of action were involved:; one
protesting against the ccllection of tariff upon
imports from Porto Rico after the date of our

the date of the ratification of the treaty of
| peace; another protesting against tariff
charges on imports between the ratification
and the passage of the Foraker act, and a
third attacking the Foraker law as uncon-
stitutional. The decision scores a victory
for the adminietration in the first of these
classes and upon the all-important third.

The anti-administration party wins in the
second class. That trlumph is a mere matter
of dollars and cents. Importers will get back
the money paid in tariff between tlie ratifica-
tion and the passage of the Foraker act.
Importers who pald without protesting will
not get their money back. The court decides
that the Foraker act is constitutional, that
this country has the legal right to govern
its mew possessions as territories, to make
special laws for them and to tax their prod-
ucts. This has been the contention of the
administration from the very start. It was
the principal issue in the last campaign for
president. Our Porto Rican legislation was
selected by Mr. Bryan as the main point of
attack in his Indianapolis speech. The decis®
jon puts a quietus upon that sort of thing and
takes the matter out of politics for all time.
This decision is final. There can be no
appeal. The deeision will not hurt Porto
Rican trade in the least.

New York, May 28.—Senator J. B. For-
aker made the following statement con-
cerning the decision:

In order that the decision may be fully
understood, it {5 necessary to bear in mind
that Porto Rico has passed through three dis-
tinct periods that have relation ‘o these cases.
In the first place, prior to the Spanish-Ameri-
can war, Porto Rico was a province of Spain,
and as such foreign territory in every sense
of the word. The island remalned foreign
territory in a legal sense, notwithstanding our
conquest, untfl the ratification of the treaty
of peace, when it ceased to be foreign terri-
tory, but not a pert of the United States.
Being a dependency of this country, it was

territory. It is domestic territory

: government was military, and all that was

| because during that period congress had not

domestic
still, but it underwent a further change in

its legal relations to this country when con-
gress enacted the law of April 12, 1900, pro-
viding a civil government and tariff duties.
What the court decided was that while we
were occupying Perto Rico prior to the
ratification of the treaty of peace, it was
foreign territory, and our occupatioh and

done was in the nature of a military neces-
sity and valid on that account; that from and
after the ratification of the treaty of peace it
was no longer foreign territory, but domestic
territory within the meaning of our tariff
law, according to which tariff duties can be
collected only on importations from foreign
countries, and that comsequenuy the duties
collected on imports from Porto Rico after
the ratification of the treaty of peace ands
prior to April 12, 1900, when congress first
legislated, were 1llegally collected—illegally
collected, however, not because congress was
without constitutional power to impose such
duties on importations from Porto Rieco, bu:

so legislated.

The third proposition decided by the court,
and the one of such supreme importance, was
that Porto Rico being a territory of the
United States, is not a part of the United
States, but only territory belonging to the
United States, and that it is, therefore, with-
in the constitutional power of congress to so
legislate with respect to it, including the
imposing of tariff dutles, as it may see fit;
and the congress having so legislated on the
12th day of April, 1900, the provisions of that
law are valld and to be upheld and enforced;
in other words, the effect of the decision is
that the constitution does no: follow the flag,
and that congress has plepary power under
the constitution to govern our insular ac-
quisitions according to their several necessi-
ties.

Will Continue Collecting Duties.

Washington, May 28.—The treasury offi-
cials discussed with much interest to-day
the decisions of the supreme court yester-
day in tbe insular cases, and the conmclu-
sion has been reached that nothing in
these decisions compels the government to
change its administration of the customs
laws as to the Philippine islands, ‘and
therefore duties will continue to be col-
lected on imports from those islands as
heretofore and until the court shall have
decided specifically that the ielands are in
the same situation with respect to the
United States as is Porto Rico.

KILLED BY TRAMPS

Encounter With a Sherifi's Posse In
Missouri.

Carrollton, ‘Mo., May 28.—Charles MeKin-
ney, son of a policeman, was killed early to-

day while assisting his father in arresting a
gang of tramps. Three were placed in jail.
Half a dozen others escaped and were pur-
sued to the country by the sheriff and a posse
and finally surrounded. 'After a lively fight,
in which many shots were exchanged and the
sheriff’s horse was killed, two of the tramps
were captured. The rest escaped.

JUDGE NOYES

Reported Intention of the President
to Transfer Him.
New York Sun Special Service.

‘Washington, May 28.—The pardon of
Alexander McKenzie was one of the re-
sults of the president’s visit to San Fran-
cisco. Mr. McKinley was enabled to learn
at first hand about McKenzie’s health,
which is undoubtedly very bad, and his
pity was aroused. Then, too, the president
had been previously overwhelmed with pe-
titions and requests, some of the latter
from his best friends to pardon the North
Dakota man.

Ex-Senator Pettigrew, who had known
McKenzie for a lifetime, was one of the
most active agents in enlisting the sym-
pathies of the president. He worked
through Senator Hanna, whom he suc-
ceeded in assuring that MocKenzie was
one of the most influential republicans in
the Dakotas. Pettigrew was the only
senator of the large number who were
more or less responsible for McKenzie's
appointment who had the courage to de-
fend him on the floor of the senate.

When the president returns to Wash-
ington he will take steps to relieve Judge
Noyes, who gave decisions in mining suits
and will transfer him to the court at Sitka
or force his resignation.

The Bitters
makes health
and prolongs
life. It cures
Indigestion,
Constipation,
Biliousness,
Flatulency,

on the
purifies
t he blood,
strengthens the
stomach, and
non‘rlshu the
nerves, Try it.

AMONG STRAWBERRIES

Never-to-Be Forgotten Journey of a
Young Darkey.
New York Sun Special Servics

Chicago, May 28.—A 10-year-old colored boy
was found in a car load of -strawberries on
the Illinois Central side tracks yesterday. The
youngster had surfeited himself on the ber-
ries. “‘Ise hungry and don’ want no moah
strawberries’’ were the first words he said.

The boy said that his name was Henry
Allen and that his father and mother lived in
Paducah, Ky. He said that one night he and

his father got into an open car which had
just been loaded with strawberries and rode
for some distance, but that his father got
out when the train slacked up,” and before he
could follow somebody had closed the door.
‘““An’ ‘they done sealed it, an’ I stayed in
that da’ cyar eaten’ sleepin’ with strawberries
foah two days an" a night,”” said Henry, in
narrating his adventures,

FOR SIX O'CLOCK CLOSING.
Denver, May 28.—The Western Labor
Union, in convention here, has indorsed the
strike of the Lead (8. D.) retail clerks, who
are contending for € o’clock closing.
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