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| JUDGE BROOKS ON .
.~ THE TORRENS LAW

His Recent Decision Which Has Aroused General Tnter-
est Among Real Estate Men and Lawyers—Text

of Memorandum Which Discusses the
Law and Its Operation.

Wide interest and discussion have
been aroused among real estate men
and lawyers by the recent decision of
Judge C. F. Brooks of the Hennepin
county distriet court, in the ecase of
P. A. DBraat against Katherine and
Michael Martin, John and Josephine
Carl, defendsants, and C. H. Dean, in-
tervenor, and its relation to the Tor-
rens law. The decision holds that there
may be conditions under which regis-
tration of title does not insure it.

It is the gemerally expressed opin-
ion of those conversant with the case
that it is an extreme one, involving as
it does, rather unsual features of con-
gpiracy and fraud, which is not likely
to have a parellel. Judge Brooks’
thoro discussion of the Torrens law and
its application, and his citation of cases

earing upon it, make it interesting to
all who have or intend to aequire or
transfer property.

An appeal will be taken and a su-
preme court decision will be awaited
with interest,

Judge Brooks’ memorandum is, in

full, as follows:
"This action is brought to foreclose a
real estate mortgage for $1,850, executed
by the defendanis Martin to one Casper
Ernst, on Sept. 27, 1897, and on the same
day asisgned by Ernst to plaintiff. Inei-
déntal to such relief. a decree is sought
adjudging the invalidity of an unauthor-
ized foreclosure of such mortgage, a
forged power of attorney, pursuant to
which the same was had, and a forged in-
gtrument in the form of a warranty deed,
purporting to be a conveyance of the title
acquired under such foreclosurs to the
defendant. John Carl,

Nub of the Question.

:Thp sole question presented is whether
plaintiff's cause of action i{s barred by a

of Clarence H. Deane, who alleges that he
purchased the premises for value and
without notice of plaintiff’s rights, more
than sixty days after the decree was
entered.

The mortgage in question was duly re-
corded on the day of its date, and the
assignment to plaintiff on Oot. 12, 1BY7,
since which time the mortgage, note and
assignment have remained In the actual
possession of the plaintiff. The forged
power, dated Jan. 30, 1899, purports to
empower one Mueller to foreclose tha
mortgage in plaintiff's name, and the
same was placed of record on March 11,
1809, Assuming to act thereunder, Muel-
ler instituted proceedings for the fore-
closure of the mortgage by advertisement,
in which the sherlff, on Mapch 22, 1899,
issued his certificate to the effect that
plaintiff had purchased such premises at
the foreclosure sale, such ocertificate be-
ing placed of record on March 30. 1809,
Thereafter, on March 21, 1301, the forged
warranty deed, purporting to convey the
premises from plaintiff to John Carl, was
delivered to the latter, who pald therefor

a consideration of $1,800, and hes since
occupled the premises, claiming to own
the same by virtue thereof.

Not only were such alleged power and
deed forgeries and such alleged foreclos-
ure unauthorized, but the same wera
wholly unknown to plaintiff until Nov. 15,
1903. During all the tlme mentloned, he
resided In  Michigan, and’ regularly re-
ceived from Ernst, as It became due, all
interest upon the mortgage indebtedness
acerulng prlor to 8ept. 27, 1903, so that
prior to said date there was In fact no
default such as authorized any. foreclos-
ure. It i{s found that upon receiving no-
tice of the forged instruments and the un-
authorized foreclosure, plaintiff caused no-
tice of the same to be given to John Carl,
who thereupon consulted an attorney and
was advised to have his title insured. He
accordingly obtained such insurance, on

with the intent that plaintiff should not
recalve any notice of the registration.pro-
ceedipgs until a decree therein should be
obtdined, conflrming title in fee. to the
applicant, <A,

Plaintif Wasn’t *‘Unknown.”’

TUnder the evidence, it must be held that
when Carl.instituted the registration pro-
ceedings he knew that he had himself no
title, that the defendants Martin owned
the fee, and that the plaintiff. had a first
lien by virtue of hils sald mortgage. Be-
fore the summons lssued in such proceed-
ings, Carl had been served with the com-
plaint in this action, which set forth fully
the nature of the plaintiff's claim. He
knew, from that time, at least, that the
papers, which upon their face divested
the title of the mortgagors, and merged
plaintiff’'s mortgage into a fee title, in
form transferred to him, had no place
upon the record and were in fact null and
vold, Plaintiff was therefore not an “un-
known' party, but was, on the contrary,
n_party whose name and address and
whose rights were known to Carl, who,
nevertheless, on Jan. 23, 1904, instituted
proceedings to register his alleged tltle,
in which the summons Issued on March
5, 1904 (twenty-seven dayvs after the ser-
vice of the complaint herein), and in
which the plaintiff was not proceeded
against by name, or otherwise than as a
party or person unknown.

In the application signed and verified by
John Carl in person, he falsely averred
that he was himself the owner of the
premises In fee and that no person other
thain himself had, or claimed to have, any
estate, title, or lien, therein or thereto.
Because of such untrue statements, the
examiner reported that Carl owned the
premises in fee and that no person should
be made a party defendant except Alzeoir
0. Brusha and D. E. Pelo, who wege ten-
ants under Carl. And by such report, by
the false application, and an affidavit
made In behalf of Carl praying therefor,
the court was Induced to order the issu-
ance of a summons in which plaintiff was
not named a party defendant. At the
hearing upon the application for a final
decree, Carl testified as a witness in his
own behalf, at the very time that this
cause was at issue and upon the calendar
for trial, that there was no mortgage upon
pald premises, and that he did not know
of any claim against the same, which tes-
timony Carl now concedes he knew at the
time he gave it to be untrue.

And again, while this cause was so upon
the calendar at the April, 1904, term, Carl,
by hils attornevs, under various pretexts,
induced plaintiff's attorneys to consent
and agree to a postponement of a trial to
the SBeptember term following. This was
done, as it s found, so that more than
gixty days mlght elapse before plaintift
‘should learn of the decree and so that ap
alleged innocent purchaser might be se-
cured. And such slxty 'davs having elapsed

upon, the court as well, has given birth to
a 'decree conclusivély "infaffiblé; so much
go that the court can to léngér question

its ‘correctness or undo the wrong which
it ~sanctions. R

Was a Conspiracy.

This case does not involve the rights of
a bona fide purchaser, and what is sald
‘has no reference to such a party. The
intervenor was not an innoeent purchaser.
The evidence does not show that he
bought in good faith or for wvalue (the
burden of proof as to which was upon
him), and for this reason alope: the find-
ing Is warranted that he secured hils con-
veyance with full notlce and knowledge
of plaintiff’s rights and that he paid no
consideration therefor. The evidence, in-
deed, shows affirmatively a lack, of good
faith. He did not buy in ‘the ordinary
course of busines. For some reason not
satisfactorily explained, he suddenly be-
came possessed of a desire to purchase
property in a remote part of the elty, and
sent an agent thera:whom he would have
us' belleve accidentally found Carl and
this particular tract. He testifles that on
the day of the purchase and for ten days
previously, he had on deposit.from $2,000
to-$4,000, whereas in fact his - deposits
were at this tlme only about $120.

The whole transactlon evidences a cons
spiracy by the parties concerned to de-
fraud plaintiff by the pretense that Deane
was an innocent purchaser, instead of be-
ing, as he was, a party to the attempted
fraud.

Plaintiff’s rights were not affected by
the filing of the copy of Carl's application
with the regilster of deeds.. He ‘has not
taken “by conveyance, attaghment, judg-
ment lien, or otherwise, any right, title
or iInterest"” subsequent to the flling of
such copy, within the meaning of Sec. 32
of” the act In question, and was not, by
reason of such section, required to appear
or answer in the registration proceedings.
He was not, within the meaning of Sec.
27, “mentioned by name” in.the applica-
tion or included in *“all other persons or
parties unknown.” The decree was not,
therefore, “‘binding ‘and conclusive' upon
him, nor was he “affected thereby.” 8eo,
28 of sald act merely regulates procedure
when a person not served or notified de-
sires to “‘appear and file his sworn an-
swer’’ in the proceedings. It does not
conflict with and i8 not inconsistent with
Sec. 29 Immediately following, which rec-
ognizes, if it does not confer, the right of
or to the party who Is not bound or con-
cluded by the decree to prosecute an
action such as this, pravided the same he
not commenced more than sixty days af-
ter the decree. .

The action at bar was not brought since
the explration of such sixty days. It was
pending three months before the decree
was entered, and was, indeed, brought be-
fore the action was begun In which -the

was instituted. The absence, morecover,
‘of’any issue in this case referring direct-
1y to the décree, for more than sixty days
after its entry, was due entirely to the
intentional default of the defendants, and
not to any default or mneglect of the
plaintiff,

It is, of course, elementary, as a gen-
eral proposition, that no judgment can
affect a person not a party to the action
or proceedilng In which: the judgment is
rendered. As to him, the judgment is
vold and a “vold judgment is, In legal
effect, no judgment. By it no rights are

divested. From It no rights can be ob-

talned.” Freeman on Judgments, 4th Ed.

?ec‘. 117: “When a judgment or decree
-

has been obtalned by fraud, the
fraud is regarded as -perpetrated upon
the court as well as upon the Injurtd
party.” 2 Pomeroy's Eq. Sec. 919, Note 1.
“Although it is not permitted to show
that the court was mistaken, it may be
shown that it was misled.! Kingslon's
Case, 2 Smith’'s I C. 784, T94. *“Fraund
and Imposition invalidate a judgment, as
they do all acts, and may be alleged,
whenever the parly seeks to avail him-
self of the results of his own fraudulent
conduct by setting up the judgment the
fruits of his fraud.” Mandeville vs.
Reynolds, 68 N. Y. 528, 543, and cases
cited. And in the case at bar the decree
in question is directly and not collaterally
attacked. Ware vs, Easton, 46 Minn, 180,
Vaule vs. Miller, 69 Minn. 440,

Construction of Torrens Law.

The principle upon which the Torrens
law is based is not new in this state. It
was introduced by Chapter 81 of the Laws
of the Extra Session of 1881, which au-
thorizes an actlon to determine adverse
claims to be brought against persons un-
known on the service of the summons
upon them by publication. That statute
was construed in Ware vs. Easton, supra,
where it was held that it must “*be strictly
construed and followed” and that Inter-
ested parties must be specially named
“who are known and those who appea‘r
to be such by the records,” and thdt
otherwise the court acquires no jurisdic-
tion. The Torrens statute itself, it would
seem, was given the same construction
in Dewey vs. Kimball (89 Minn., 454), In
which the decree of registration was, as
against one not specially named in the
summons, held to be invalid and void
for want of jurisdiction, because in omit-

ting to name such party the
applicant had not followed the ad-
vice and direction of the examiner,
and upon the further ground, ap-

parently, that, aside from the examiner's
report, therg was “sufficient notice to the
applieant to put her upoen investigation
and Inquiry, and slight search for the
truth would have disclosed the real facts,”
1. e., that a person not named claimed an
interest in the property. As sald in the

The court should, and doubtless- does,
have the Inherznt power to purge its rec-
ords of a judgment such as this. because
of the fraud practiced upon it. It is, how-
ever, not merely because of the fraud that
plaintiff is not bound, but because, not
being a party defendant to the action,
the court for that reason acquired no
jurisdiction to render any decree. therein
which cculd affect or bar his right of
action. As has been seen, he was not
specially named in the proceedings, and
could not be included among the parties
unknown. In fact, his rights wera of
record, ag much go as were those of Ben-
jamin Homan in the casc of Ware vs.
Easton. Legally speaking, his lien was of
record to the same extent as it was when
the mortgage was recorded; and as be-
tween the parties, sheuld be so treated,
for forged instruments “caunot affect the
title one way or the other, and are there-
fore not entitled to record.” Pry vs, Pry,
109, 111, 466, 476. Carl was not merely
put upon inquiry, as was the applicant in
the Dewey case. He had actual notics
and knowledge.

Burely it was never intended by the
framers of this law that it should enable
a felon, by means of a forged conveyance
and a registration decree obtained as this
one was, to appropriate to himself and hig
heirs forever the property of his victim,
Yet, as to oJhn Carl (in whose shoes, this
intervenor stands) this case Is In prin-
ciple the same as though he, and not
Casper Ernst, had forged and placed of
record the alleged power of attorney and
deed and procured the unauthorized fore.
closure to be made. And if he could. as
claimed, under such circumstances obtaln
jurisdiction of plaintiff by describing him
as a party unknown, then truly, as was
gaid in the Dewey case, ““The Torrens law
would prove an instrument of oppression,
and its enforcement would result in in-
calculable Injury.”

Other Points of the Law.

It is not the law, as many seem to sup-
pose, that a certificate of registration is
conclusive evidence of ownership in the
holder, either hefora or after sixty days
from the entry of the decree on which it
is founded. By the exprezs terms of the
Torrens law, the registered land is held
subject to *llens, claims or rights arising
or existing under the laws of the consti-
tution of the United States, which the
statutes of this state cannot require to
appear of record in the registry.”

One, therefore, who accepts a registered
title may find It subject to pending liti-
gation, bankruptcy proceedings or a judg-
ment or other lien, e exist-
ence of which ean only be as-
certained from an examination and
search of the records in the federal
courts. It has, moreover, been expressly
decided that the decree is vold because
rendered without jurisdiction, as against

when, as is frequently the case (and as In
fact occurred in this instance) in deter-
mining the supposed teénants or other oc-
cupants who should be made defendants,

the husbands or heads of families are;
alone Included ard no regard paid to the
marrled women or others, any of whom
may in fact own the property in fee and
be in actual possession. Such a decree
is also vold as against one whom the ex-
aminer finds should be made a party and
who s not specially and by name made
such., And if a person is proceeded
against as a non-resident, and ad such
served by publication, when in fact he
is a known resident and should be served
personally, the court would appear to be
without jurisdiction, and the decrce and
resulting registration Invalid as to the
applHeant or any person other than an
innocent purchaser for wvalue. And the
same would seem to be true as respects
any known party proceeded against not
by name but as a party unknown. And
after a registralion in all respects regular,
a loss may ensue through a forged deed
or mortgage, and the party sustaining the
loss have no redress whatever agninst
either the land or the assurznce fund.

Glbbs vs. Measer, 27 A, M. L. R. 89, also
reported in 54 Central Law Journal, p. 258

Such Infirmities in a registered title can-
not be obviated until forgery, perjury and
fraud become obsolete or our constitution
be so amended that one’s property may be

appropriated by another without due
process of law.

It does not follow. however, that the
Torrens system is therefore Ineffectual

or its usefulness destroved. As (o lands
not bought within its provisions, a pur-
chaser relies

upon the records and an
examination of the same by a competent
expert. He is not, and eannot be, proe-
tected against forged deeds and instru-
ments appearing in the chaln of title
Under the Torrens system the records are
cxamined by an attorney designated by
the court and styled an examiner: such
parties are brought In as the applicant
and the examiner designate; and the
court, after a hearing, if the evidence he

sufficient, adjudges that the applicant
the owner in fee, subject to su

(]
h licns

and encumbrances as the decree discloses,
Such an examination and decree, If the
sh

applicant proceeds in good faith, uld
give much greater assurance than

examination of the records. And
this system a purchaser may. If
desires, secure the opinlen of an attm
of his own selection as to all the re
including those upon which the de >
registration is based and subscquent con-
vevances which the law requires to be
file with the reglstrar. But partics n
still take their chances. “The title
prove Invalid because of the failure o
the court to acquire jurisdietion. This is
true as to an innocent purchaser, whom
the law would protect if it could; a

decree of reglstration obtained in alleged | Dec. 1, 1903, from the Minnesota Title In- | and such alleged purchcaser having been | decree was obtained; for it Wwas|Westphal case (85 Minn. 4563), “It Is only | the owner of the land in terms registered, | still more true, and should not he other-
conformity with the Torrens law during | surance & Trust company, and was then|found In the person of this intervenmor it| by the issuance of the sum-|on non-residents and unknown persons|who was In actual possession but not made | wise, as to partles who undertake to
the pendeney of this action. which decree | advised to have his title registered. This|is now claimed that all this perjury and |mons and not by the: mere| or partles service by publication may be|a party or served with a summona. Such | cure registration by methods such as thos
is set forth in the intervening complaint | he. attempted to do in such way, and|fraud practised against the plaintiff, and| filing of the appllcation that the action|made.” want of jurisdiction may easily arise|disclosed by the record in this case.

LINDEN HILL
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beauties of your surroundings?

should not.
den. Hills,

command any price.
of an hour’s travel.”’

two blocks of electric car,

‘‘Here you have a fortune.’’

Did you ever go to Lake Harriet, and carelessly wandering with aimless step, suddenly awake to the
Poets and painters alike deitise the ‘‘Maiden’s Dream,’’ and both with
' each other vie to the more beautifully portray ideas. Could she dream of anything more beautiful than.a life
of eagy happiness in a sweet, cozy home on the shores of Lake Harriet? The trees whisper in accents soft
to the water rippling on the sand, and the birds chirrup, as they fly, ‘‘Welcome to Linden Hills.’’. We
have building sites not surpassed in any town in the United States; you smile sarcastically at my vaunt—you
I have personally taken to Lake Harriet some of the best experts in the country on real estate

valves and future locations. They have always told me to sell everything else in the city, but to keep Lin-
‘‘It will not be long before suddenly, like dawn on a cloudy sky,

there will be -an awakening. People will flock from blocks, flats and crowded ' streets, and your lots will
Eighteen minutes on the street car? Why, my dear fellow, New Yorkers think nothing
To appreciate Linden Hills, you must see it and see it properly. You need a guide.
Come to the corner of 45th street and Zenith ave, Sunday afternoon and I will meet you there. I have cut
the price of lots to $150 and $200 in order to close out our holdings. The lots are beauties and all within

e EDMUND G. WALTON AGENGY 300 Hen. av.
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NOTICE TO

GRADERS

- Wanted bids at once for thousands of yards
of grading at Walton Park.

Address or call at office and view the'
grounds at 806 37th Avenue North.

Minnesota ngeqturgpo

W. C. ALLAN|

219 I{asota Block.
Non-resident owner, needing im-
mediate money, offers the three fol-
lowing Froper ies for quick sale:
$1,400 for good 8-room house; eity
wafer; 2921 11th av.S; rent $17.
$2,800 for r.'loub]le hhnuse; two bath-
rooms; open plumbing: .gas; hard-
wood ﬂogrs:prent sgﬁ;gné’ar 4th

av. S and Lake st. Also other
houses. f 2

$775 for T-room house; eity water;
corner Cedar-av and 85th st. ‘

876 to $100 for good: lots om Pills-
bury av, near 43d st.

8660 for lot' on Chicago av, near

ake st.
$800 fer two lots mear 13th av 8
and 10th et. (
$1,200, lot on 4th st N, near 6th av.
8600, corner, Oakland av and 34th st.

$700, perhaps less, for fine lot on
Stevens av, near 31st st. .

$8,200 for sofid brick business block

.._on 4th av B, inside Franklin av.

Five and ‘ten-acre tracts, mear city
limits, cheap. i

- $2,000
_Handles This

Beautiful modern home, 11 rooms,
hardwood finish, hot water heat,
located in one of the most desirable
residence districts in thecity; beauti-
ful corner lot, 50x95 ft., two blocks
from car line; fine lawn and shade
trees—$%,000.

Terms: $2,000 Cash:

Balance to suit.

INQUIRE OF OWNER,
116 East 27th Street.

(Good Things

—No. 2432 Dupont AV-»
South; 9 rooms, mod-

sszn ern, harn, east front.
—No. 507 West 31st St.,
Isso 8 rooms, city water.

A Snap.

—No. 2937 14th Avenue
Isn South, 8 rooms, city
. water, sewer.

—No. 3031 14th Avenue
South, 8 rooms, in good
repair.

—No!" 1917 6th Street
South, 2 dwellings, Ren-
tal $300.00 year, $500.00
cash, balance 5%.

(]

$160
$210

Easy Terms on Any of
the Above Properiies

J. Schutt & Son

340 Temple Court

WANTED!

On Portland av.
between 37th
and 38th st.,
7-room modern
cottage, on
monthly pay-
ment plan.

PAYS TEN PER CENT NET.

AN ABSOLUTELY SOLID INVESTMENT.

Es

fire walls and thoroughly built.
charming locations in the eity.

3

Two of the finest apartment buildings in Minneapolis. Red pressed brick and brown stone with heavy
Near two public parks and one block from two car lines, in one of the most
The buildings alone would cost today $150,000.
cants ahead. There are: 88 apartments, gross income per year, $14,500, expenses, £3,500, making $11,000
net income. Owing to recent death of owner, the family wish to dispose of the property. The price is
$110,000. Any good securities or other real estate might be accepted as part payment. Call or write today.

Always rented and appli-

E. F. LAMBERT, 102 GUARANTY BUILDING

IF YOU WANT T0
SELL or BUY 5§

dwelling, flats o

'W. W. PRICE, New

Improved or unimproved, business or

Real Estate

r tenements, SEE

York Life Building.

FRANKLIN BENNER

$390
$750

503 BANK OF COMMERCE BUILDING.
$1 Goo—Six room house on Irving avenue and Glen
Gale Park, city water, corner lot, :

—New 8-room house, modern in every particular;
lot 464x128; 3rd avenue S., near 33rd street.

—10-room modern house and barn on Kenwood
Parkway facing Lake of the Isles; lot 50x145.

HENWOOD
BUILDING
SITES

We have a number of lots
on Franklin Avenue near
Boulevard on which we
will build houses accord-
ing to your own plans and
let you pay for them on
installments.

SEE US AT ORCE

R.D.Cone&Co.

$17 Guaranty Building

HARRIET

T have sold at retail durin
My Monday offering will consist of
of {Bt{ at

riet.
wooded and only a short distance from
Call and see me for plats.

“~-Atdress 1060, Journal. |

THE RECORD BEATEN IN LAKE

reet and York avenue 8, Lind
Also I shall put on the market 30 lots further out, 3 blocks from Lake Har-
Prices $90 to $125, on easy monthly payments.

PROPERTY

the past 60 dayvs 72 lots in this vicinity, Nearly
every purchaser is a home builder. Why not get In on the ground floor?

18 beautifully wooded lots in the vicinity
en Hills.

Some of these lots are
the proposed electric line.

Insurance, Loans

CHAS. I. FULLER "*' E**o5 aoniak.

&
IX BUILDING. §

TS T

8-Room Modern
House. |

2507 Lyndale Avenue South. Built
by owner who is leaying town and
must sell immediately.

A complete modern, home. Full
basement and attie, sideboard, fire-
place, screens, storm windows, awn-
ings, shades, gas fixtures, gas range,
Storm King furnace, water meter.
Back vard inclosed. Built four years

| ago. Call Sunday or through the week




