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of the evidence for the -irf.-n:l-unn which
mation the Court overruled, and tho plain-
il oxes ]n'-'-l

1. The uestion pivosentid upon the ob-
joction to the sdmision of the evidence
offered Ly the defendant is whether an
agreement for the sale of growing trees,
Lo becut by the vendeo, nnd removed., 18
a eoniract for the sale of lands, tenements,
hersiditaments, within the first geotion of
our Statute'of Fruuds, and void unless in
writing

Upon this question thers is much diver-
=ity opinion both in the decisions in
England, and in this country.  Several of
these decisions from  highly respeetable
conrees hiokd growingteees to bemeare cha
tele. and that conteacts for the sale of
are not within the Sgatute, Dat
many other cases hold them to buge [-HI-'!-l
of the land, and witlnn the Statute: and
this opinion appears (o bhe more in aceor-
dan b with prim .i.l-' and lo‘(.ll esinblish-
e dli=tinetions,

'|;I.. :_q-l”. { vmbraces not only the
ail. but its natural produce, growing upon
el nitixedd to it. Sach things being the
natural product of the Iand. are part and
pureel of it, and therefore piss l‘y » grimnt
of the land  (Ship Touchs. 91) Being
naturally affixed toit, they are not distin-
enished from it until actaally severed.
(Jones vs. Flint, 10 Adolp and Ellis 753.)
Henee growing trees wore not the subject
of lsrceny ot common law. (4 Bl. comm.
932y and they descend to the heir, and do
not g0 to the exeoutor, and even the ton-
ant for life has no right to cut them down.
(2 Bl oomm, 122.)

When the Statute speaks of “lands, tene-
ments and Aereditasnents,” it must be under-
stood to refor to them in such sense, us the
terms imported at common law ; and ne-
vordingly to the ]llill\:i].llc'rﬂ _nhm'o stated,
growing trees must bo considered ns per-
taining to the soil and embraced by the
terms of the Statute,

This view has heen sanctionad b}' many
well considered enges,  (Teal v, Auty, 2
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VOL

Brinl & Burg (K

Crosliy va. Wadsworth,
Jones vi, Flint, 10 Adolph &
Cirean va, I vinnis,
Fank of Lausinglurg va Uy mliy, 1
Rarh. 5458 Putnev v, Dy, O Now Hamp.
Tuily Roovell va, Boxull, 1 Y. & Js HE
e e pomt Tarnned, & Barb, S04 it
appesirs alea 1o be in soenvdunce with U
reison ad the Statatse An serecment fop
the sule of timber growing
giving to the vendoes the nght
upron the land, and cut the ¢ mber, apjonrs

Ellis 753 Arms=trong, |

VE

| tocome fully within the misebhief miended

Lo b preyverntod by thie Statuts Such an
sereoment would be Hable to the saomeun

tuinty, and the conuspuent danger of
peury coniteimy Intisl i-}. the statute ; mnd
it would onable the owner of the lund to
cdonpurmit Trenud UTED mubsesguent ywrchpsors

biv ehatging the land under secrel ngree-
mients, which sach parolinsers would have
o means of asecertaining, and which nught
preatly diminish fts value, and alterwards
convey ib g aneh purehusser- If sieh an

R |

sgresment woen valid as to subsequent |

wrchasers no one could purchase timbfr
'.-m'l- with any cortainty, thst he would
acquire 4 title 1o the premises with the
appurtenaness attached to them at the
timie of the purchase.

We are !.’fu'l‘v"‘l"l‘q‘_ of l_lll““:"“. ”Il'-f ﬁll‘
sgreement offered in evidenos by the de-
fienduntl, was within the Statute, and that
thie Conrt erred in admitting it.

2. But if the agreement hnd besin valid,
it is cloar from the evidence that the sale
of the timber was made upon condition
that the vendor shouldnot sell the land.
No time ix specified, within which the sule
wis to be made, hut it appears that with-
in a few months after the agreement
with the defendant, Amidrews sold the
lanidl to the plaintit, hefore the timber
wite cut, sand of this, that the defen-
diant haed notice. 1t is therefore, plain,
thut by the torms of the agreement, the
dofendant’s vight to eut the timber ceased
when the sale to the plaintift was made;
and that the pluintift wae ontitled 1o re-
eover for ull the timber eut |l\ the defen-
dant, after he had notice of the salé of the
land to the plaintifl And upon this
]_'T'UHH'] the verdiet should l.;n\'--\-.---n w0l
aside, mnd & new teial granted,

The judgment must be veversed, and
the cause remanded for & new trial,

HANDY.

So.7992. Bengumin o Hives ot ul. Exerutors, ve. Jumes
Weasver, Adin'r &

This was a bill filed by the appellee in
the Distriet Chancery Court at Fulton,
ngiinst the sppellants, s oxeoutors of
Renben Moore, alloging in substunci, that
in the your 1832, in the State of Tennes-
see, Saralh Robinson execouted to one Lee
a Mortgnge upon twoslaves, Harriet nnd
Charlotte, to secure the payment of two
hundreddollars, money loaned—thatinthe
RATE YOear, Reuben Moore !t;l]il to Lee the
sum of money, and took an assignment
of the mortgage, and about the sune time
mirried the daughter of RBarah Robinson—
that in January, 1854, Moore gave up the
mortgage to Surah Robinson, who there
upon executed to him a hill of sale abso-
lute: on it face, for the two wlaves abiove
mentioned, and another slave named Ma-
linda, the eonsideration of which was sta-
tesl on its faee to be love and affection for
him, and the sum of two hundreed dollars,
which Bl of sule, thou; e
face, 15 alloged to huve beenintended as 4
morigage.  That in the vear 1833, or 1834,
Willium A, Robinson, the son of Sarah
Robinson, had asettlement with Moore,
and gave his note for the money due him
by Sarsh Hobinson in payment thereof,
and that Moore thus gave up the bill of
«ale and surrendered the possession of the
slaves to Sarah Robinson orto Wm. A.
Robinson, on her behalf; that Sarah Rob-
ingson afterwards made a will disposing of
the slaves, but not to Moore, and that he
obtainod POSKEsKION of the will, and still
retains it ; that in 1834, Moore and S

absolute on

Roliynson removed from Tennessee to Pon-
totoe, in this State, where they lived to-
gether until the vear 1806, when Saral
Robinson left him and removed to Yazoo
County, where she resided until her death
in September, 1857, having in Febroary,
15384, sent hor son Willinm A, Robinson,
with the slaves (o that eounty, and they
remuined in her possession there until
hor death; that after her death, Moore and
his wite removed to Yaroo County, amld
lived with Wm. A. Robinson, until the
death of Mrs, Moore, in September, 1835,
and in 1830, that Moore pot possession of
the slaves from Wm. A, Robinson, and
removidd them to Tishomingo county,
where he has had them in possession over
sinee, and has olaimed title tothem. The
,1|.|r--]iw- obtained letters  ad r'--‘-'u'.;»'l um
from the Probate Court of Yazoo county.
on the estate of Saruh Robinson, at Sap-
tember term, 1848, and  thercupon filed
this bill a5 administrator ad f‘uf.l"rl-,'-'.‘- fumi, nl-
leging that the bill of sale under which
Moore elaims title was but o mort guge-
that the debt secured by it has been fully
paich, and praying that it may be decreed
ta be cancellad, and offering to redeem if
anything is due, by paying principal and
interest.  The answer denies the material
allegations of the bill, and eluims title in
Maoore to the slaves under the Lill of sale,
'.l]'lli lliml‘l liw ]I!'-‘\ri]IL". A decree WiHE ren-
dered for the appellee aceording to the
prayer of the bill from which the execu-
tors of Moore have taken this '.l'[li"'.l].

Several grounds of error nre urged in
behalf of the appellants; but as one of
these grounds 18 decigsive of the oase in
Our view, we desmn il n SEATY to consider
that only. That objection iz, that the
claim of the appelles, ns it is presented by
the recorl, i= voill for competency, and
eannot receive the sanction of u Court of
Fauity. It appears by the record. that
in August, 15345, Wonver, (who was a4 strom-
gor to the estata of Sarah Robinson, and
oot interested init,) in conjunction with
William A. Robinson received an assipn-
ment from three of the four distributees of
Surnh Robinson of their shares of the és-
tote, anvd in H--lnh_"l'iﬂn-'l‘. 1545, thut he ol
tained lotteyrs .1.fm1f’l:f-'>-.:':a'u upon theestate,
and brought an action of law in Octoher,
In4%, for the slaves, in which he was suce-
ceesful ; and thatafter the filing of this
bill he obtained an sssignment of the in-
terest of Wm, A. Rohinson, in order (o
have the benefit of his testimony, nasn
witness in this ease,  He stated before the
institution of the suit, that if he gained
it. he would be greatly henefitted, and if
he lost it, that he would lose 0 consider-
uble sum of money. and that he was deep-
ly interestod in it,

It further appears, that Moore had had
possession of the slaves, elaiming title,
sinoe 1830, and that in 1843, William A.
Robinzon, and Doress Hobinson, two of
the distributecs, hrought suit against him
to recover them—that Sarah Robinson in
her life time had made a will leaving the
sluves to boe free, and it does not appear
that there were uny debts against« her
which the slaves were required to pay.—
Under these cireumstances itmust be pre
sumed that there wore o eraditors, and
that the administration was not necessary
to pay the debis of Sarsh Robinson, for
two of the distributees = fir back as 1845,
hnd sned to recover theslaves, What then
wits the necessity for the appointment of
an administeator ? 11 there were no dobis,
and the slaves ware not bequeathed ns log-
woies, the distributecs were competent to
sy in their own names, Butto that course
thero wise a serious obstacle—the adverse
posseasion’ of Moore would have been a
bar to the action. It appears that they
made an unsueccessful trial of that eanse in
1543, and no further effort appears to have
been mnde to nesert their cluwiny, or to dis-
turb Moore's possession, until the nppellee
aequired an intersst in the slaves. No
suit could be maintained by him in his
own right. either separately or jointly,
with the other distributecs, becanse, the
same  objection would be  encountered
there, which stood in the way of a suit by
the distributess in their own names, —
Henee the necessity of taking out letters
upon the estate, in order to obviate the
oljection of the statute of limitations,

In view of the wdverse possession of
Moore for so great a length of time, and
of the unsuccessful eflort of the distribu-
toes to assert their title, Weaver thought
fit to purchase an interest in their dispu-
ted claim.  He must have made the pur-
chase with s full knowledge that he could
never receive any benefit from it exeept
by litigation ; and accordingly he imme-
distely prepared for the controversy by
becoming sdministrator ad cl'lfl'a_m'mhnn.—-
He had purchased a disputed title, and
took the step which he thought would
slothe him with the authority to make it
available, and to obviate & serious obsta-
cle. If tho slaves were really the property
of Sarah Robinson, there being no debts,
his letters were wholly unnacessary to as-
sort the rights of the distributess—but
they were very important to enable him
to realize the fruits of his speculation, in
a disputed title, and they could have been
resorted to b{ him for no other purpose.
Baing a total stranger to the estate, ho
thought proper to engsge in a speculation

UME XXIL

the land, |

$

NO. XIX.

in a ],rpf-vnslml title which must necessa.
rily result in litigation; und in order to
acooraplich the end for himself and Lis as
he assumoed the charncter ap
pointed by the law for the asertion of
st rights, but which eannot be allowed
to be perverted to sustain cluims which
I e uneonsEcient lous, or aghinst the ]".'1"'\
of the luw Speh a course cannot be sane-
tiemed by o court of equity. -
Thw poliey of the law is, that an offi
wiis antormeddling by obe s sait which
does not belong to hitm, by maintaining
or nastsling a party with money, or other
WIse 1O Drcedea e or defend it, ¥ not to be
tolerated,  Jteis sl to be apninst 1-!]' liee
justiee, becanse it keeps alive strife and
contention, and perverts the remedisl
| process of the law into an ongine of op-
| pre=sion. { Bl Comm. 134 | Lol it s
| well said that the resson of this prolicy s,
thut no CHeournge Lient should e given to
| Hitigntion, by the introduction of parties to
cadoree those Fighta which others are not
digposed to enforee.—| § Kent's Comm. 447,
Note.| To permit a party to purchase an
interest in property. hold by an advorse
claim and possession, directly with s view
to litigation, and to clothe himeelf with n
chamcter provided by the law for the en-
forcement of just and legal rights, and
avuil himself of such charncter to realize
hizs allegedl design, would be to allow s
manifest perversion of the forms and rem-
vddies of the law, and in contravention of
sonnd policy and establishod principle.—
The circumstances of this care show plain-
ly that the object of the appellee in tu-
king upon himself the charscter of col-
lector, was not (g advance the ends of le-
gitiminte admini=stration, but to get pos-
session of the property, to subserve the
purpose of his spacoulation, It is n clear
case of officious intermeddling with the
estate, and an aluse of the forms allowed
by law, to his own private benefit; and
though in form the suit is brought by one
clothed with legitimate anthority, vot a
court of aquity which considers the sub-
stance, and not the form of the proceed
ings, will regard it as a mere suit for his
individual advantage by one who is sub-
stantindlly nn assignee of the interests
saght to b rocoversd in Lis formal and
eolotablie charncter of administrator.

If it bo said that notwithistanding such
b the object of the procecding, yet he
would be accountable for the property,
unier the suthority of the Probate Court,
and the distributess would be entitled to
recover their interests, yet the rights of
the party must be determined by the atti-
tude in which he presents himself and
nsks velief ; and if it appewrs that the pro-
coeding is founded in a collusive and ille-
gl purpose of using the forms and reme-
dies of the law ta enable the party to reap
the fruits of speculution in Litigution, his
conduct s a frand upon the law; and a
court of equity will not consider whothor
good may not come fram it, but will re-
fuse to lend nny assistance to his illegal
design. The court cannot set upon the
assumption that the distributees will act
in bud faith and repudinte their sssign-
ments to him, and thwe that he will ba de-
hirred of the benefit of his speculation.—
It is cufficient to exclude him from any
aid, that he preseuts himself in such a
manner as to show that he is seeking to
pervert the forms and remedies of the
Inw to his own private bonefit, and under
color of an official character, to appropri-
ate the property of an estate to Li:- indi-
vidual advantage in furtherance of aspoc-
ulation entored into by him for that pur-
pose, Weare, therefore, of opinton that
the nppellee wak not entitled to the relief
sougght and decreed, und that the decrea
must be reversed and the bill dismissed.

Haxov.

sMopale,

Tae UsvorteNate Gin.—Reomarkable fu-
sieral.—Josophine Ellison, the young girl
of abandoned character, who was burned
1o death nt 8 bouse of gll-fame fn-Cine
nati, wasnot even allowed to rest in her
grave.  Some mediea]l students had her
“resurrected,” Lut the police recovered
the body, which was handed over to the
undertakers for the purpose of resburinl.
The frail sistors of the poor unfortunats,
contributed likerally to purchase an ex-
pensive cofting and  to pay the funersl
churges. They applied to several clargy-
men to allow the funeral to take place n
one of their churchos; but all refused,
until finally, the Rev.?Mr. Flanders, ( for-
merly of Baltimore,) of the First Universa-
list Church, was applied to. He readily
consented, and preached an impressive
discourse to a large assemblage in the
church, whither the body had been con-
veyed, Nearly one hundred courtezans
were present, and those who resided in
the house where the girl met her death
werg dressed in deep mourning, and seem-
e to appreciate the solemnity of the ocen-
sion. The Cincinnati Tines savs:

At the elose of the address, Rev. Mr.
Flanders addressed the Throne of Grace,
uppealing expecially in behalf of the par-
ents of Josephine Ellison, That elosed
the service. The undertaker then lifted
the lid of the caffin and invited all who
wished to view the corpse. There woas
yuite o rush townrds it. The courtezns,
however, remained in their seats until
the rest of thecongrogation were gratified.
They then approsched the corpse, All
wept over ity some of them bitterly.” It
wis & stounge scene that—to hehold those
abandoned women, outeasts from society
victims of vice, weeping andsobhing over
the remains of one of their kind, upon
the altur of a church, was a sight never
bofore  witnessed " in this citv. It was
touching too, and drew tears from the
eyves of many of the spectators,

A Indy writes to the Cummercial -

“I knew the voung girl, Josephine Flli-
son, 1 warned herto flee from destrue-
tion and go home.  She was n ripe scholar,
and of good parentage, Thonsands are
going this duy the same rond, and the mo-
ral portion of the community stand by and
permit these hells to exist all around wus.
When she came to this city her object wus
to teach needlework, and Italian and

French. Those in whom she trusted be-
trayved hor”

Tue Assemnien Wisnow or Missousr,—
Pending a discussion in the Missouri Legis-
lature on & bill entitled: “An ot for the
benefit of John A, Franks, of Cape Girar-
dean City, allowing him to sell beor on
Sunday,” a Mr, Norris relieved himself as
follows: .

My, Speaker, the gentleman from St
Louis ( Mr, Krii.!n-nr thinks he has re-
moved my ohjections by his amendments.
Now, | consider that the most objectional
feature of tho whole bill. [Laughter.]
He tolls this Heuse that the term “lager
LeoF” is too indefinite, and, therefore, hae
turn= around and inserts “native wine."”
Now, sir, the latter term is entirely too
indefinite, too, Why, sir, every pﬁrliula
of his old “red oye” whisky he talks about
can be mude into “native wine” right
away, Pass many such acts ns this, and
there would be nothing but “native wine'
It would be az comnion as “Henry Clay's
private stock. twenty-five years old.” an
mexhanstible supply of which you can
find I every dogeery in Kentueky.
| Langhter.] Why, “sir,” all the juniper
berrtes, logwood and dogleg tobacco in
the country would be exhausted to get up
this “native wine.”

And then the motion to refer being

withdrawn.
Mr. Pritchard moved to amend by ad-
ding after the words ‘native wine.”” native
and foreign “busthead,” “Cincinnati alec-
tricity,” “rifle whisky,” “tangle foot,”
"rm} eye,, snd “blue ruin.” [Great laugh.
tor.

REsarsanie Tniar.—A trial is now go-
ing on in Springfield, Mass., based on the
fact that 22 vears mgo a citizen of that
country hada hofse badly disfigured by
some  person who' eseaped detection.—
Hecently, two old residents of that noe
having quarrelled. one has churged the
other with having done this muti ation in
his presence, while both of them wers
young men in 1837, Upon this the owner of
the horse hasinstituted a civil suit for dam-
ages against the person charged with the
offence, and the latter has madea com-
plaint for perjury against the scouser,
e -

A challenge to skate was given by Miss
——, of Salem, a Dio \'emol:l \mun?: lady,
who saucily guve out that if anv of the
male gender could citeh her she would
forfeit & kiss, The Boston Herald save
that an athletic negro hearing of the chal-
lange, gave chase, and soon his arm encir-
cled her waist. Her brother, however,
avoided the impending smack by presen-
ting the fellow with a 85 bill—telling him
to“slide.” The African started on a “ben-
der” with the funds, remarking sudibly
that he “wouldn’a give $5 to kiss any
white gul libin.”

% S
Mrs. Partington has bought & horse %o

spirituons that he always goes off in s de-
cunter,




