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Habeas Corpus . Before Judge Per-
kins of the Supreme Court.

HERMAN vs. THE STATE.

OPINION OF THE JUDOE,

Herman was arrested u
of havi
1855, He obtained s writ of habeas

acharge

vialated the Hquor act of!

‘fnr medicine, &c.
3. That no person in this State
porter, as & bevernge, and in no in-
stance except as A medioine.
It thus appears that the law abso-
lutely forbids the people of the State

to manufnctare and sell whisky, ale,
porter, and beer, for use as n bever-

pursusat so which he is now

corpus,
broaght before us at chambers, with

His counsel moves for his disch

on the ground that said liquor act
unconstitutional and void. The case
is submitted to us w the argu-
menis heretofore filed in the gn‘

l
the onuse of his detention, iu custody.

preme Court in the case of Bebee.
We regret that this question hu:
thus been presented to us. We bad |
hoped that theve applications would
bave been confi to the interior
coarts till the Sapreme Court had de-
cided upon the validity of the law in
question.
Bat the Legislature, acting, as we
think, within the constitution, has
conferred upon the citizen the right of
sueing out the writ of habeas cor-
pus  from the j s severally of
the Supreme Court; the right has been
exercised in this case, and it is
not for us, upon slight pretexts, to
shrink from the discharge of the du-
ty, thus, as we cannol, indeed, but|
believe, injudiciously imposed upon
us.
Counsel on both sides concedo in
argument that the record presents the |
question of the ealidity of, at least. |
was the prohibitery portion of said
liguor act, and that question will,
therefore, without inquiry upon the|
point, le considered.
We approach it withall the eaution
and solicitude its nature is calculated
to inspire, and that intention of care-
ful iovestigation its importance de-
mands, feeling that the vonsequences
of the priaciples we are about lo in-
sert will not be confined in their ope- |
ration (o this onse alone. Prelimipary |
to the discussion of the main ques- |
tions involved, however, the course of
srgument of counsel requires that we
should say a word by way of fuirly
setting forth the daty this court has
to perform in the premises, viz: the
simply declaring (he constitutionality
or anconstitutionality of the law, with
an assignment of the reasons upon
e declaration is based.
It will not be for us to enquire
whether it be a good or bad law, in
the abstract, unless the fact, as it
might tarn out to be should become
of some cousequence in delermining n’
doubtful point on the main question
[t not unfrequently boomes the duty
of courts to enforce injudicious aocts of
the Legislature, because they are con-
stitutional, and to strike down such
as, al first view, appear Jndicious, be-
cause they are in conflit with the
constitution.
With these remarks, we proceed to
the examination of the feature of the
liquor act of 1855, now more especial-
ly presented to the court. We shall
not spend time upom the enqguiry
whether, on the day it came into foroe |
there were existing unsold mmnufac- |
tured prodacts in the handsof the
distillers and browers upon which it
operated, - rendering them valucless,
or whether “:I"‘be “l.li: had all
been disposed tween the passage
and taking effect of the law. Wu
shall direct our investigation to the
charaoter of its operation upon the fu-
ture manufacture, sale and consump-
tion of intoxicating liquors.  And,
Ist. Is it prohibitory?
The first section enacts *“that ne
shall manufacture, keep for
sale, or sell” any ““alo, porter, malt
beer, luger beer, cider,” wine, &c.—
The second seotion permits the man-
ufacture and sale  of cider and wine
under certain restrictions, by oy and
wll of the citizens of the Siate,
Other sections pernmt the manufac-
tare of whisky, ale, &o., by persons li-
cenwed for the purpose, sofar as may
be necossary to supply whatevor de-
mand eertain persons, oalled eounty
agents, may make upon thew. These
agents are authorized 10 sell for medic-
inal, chemieal, and mechanionl, and
saoramental n::i.'llml no otnl}ui' al;d
mn ure iquors the li-
uﬁ':mﬁohmt. but are not re-
uired to do so; and, as matter of
do not, but abtain them, in eases
from abroad. They constitute no part
of the people engaged in business on
their own account, but are agpointed
under the law by the County Commis.
sioners—supplied with funds from the
county (reasury—paid a compensa-
tion for their serviees by the uoup:ty-—
the profits and losses of the business,
for blic treasury, and not for
' ves. Wo say they are fur
nished with public funds, nre
so in all cases; for when they, the

by way of loan to the county at » fix-
ed rate of intereit, nnd the amount is
refunded by the conaty with interest.
These velling agents, then, are, and
for convenience, mny Lo denominated
Goverament {EH Ilm itis all one in

nel w ef tha vernment
Mud furnishes ﬁ’en with
funds through the medium of the
cpunties, or ts them directly by
statute and them w;i';h fuuds
from the State Treasury. To express
then, the substance of the main pro-
visions of the law, they may be para-
phrased thus:

Be it concted; Jst. That the trede

ky, ale, porter, and beer, now and
heretofore carvied on in this State,
shall cemse; oxcept that any 'pnm
W manulacture

liee
for m , &e., for the government
do b0, and sell to that extent,
Wf vernment, shouwld conclude to
buy or:ach person, but not otherwise.

2. That no person in this State

y | were too wenk to resist single-handled

age; or atall, except for the govern-
ment, w be sold by it for medicing,
&o. and it prohibits, absolutely, the
use of those articles by the people as
a beverage.

The exception as to the admission
of foreign liquors under the constita-
tion nng Inws of the United States,
willnot be noticed, for the reasog that
they nre admitted simply because
they cannot be prohibited, and not in
aceordance with the spirit and poliey
of the State statute; and which foregn
liquors may or may not be obtained
here according  to the contingent ac-
tion of other powers; and for the fur-
ther reason, that their admission, il
cluimed to be a part of the objeet
and policy of the State liguor law, in
order to supply the *people with liguor
as a beverage, renders the law daly
objectionable, for while, according to
such a view, the law designs to permit
the use of liquors as n beverage, it
probibits the people from manufactur.
ng for their own use. Ttis as if the
law were that the people might eat
bread bug should not ruise the grain
and grind it foto flour wherewith to
mnake it. It would be an act to pro-

hibit the people from themselves pro-| by judicial construction,

ducing; and to compel them to pur-
chase from abroad what they might
need to ent and drink. It would -
volve the principle of an act to anni-
hilate the State by starving the people
constituting it, to death; and such leg-
islation would hardly comport, we
think, with a constitation establiched
to promote the welfare and prosperity
of the people.

We nssume it as established, then,
that the liquor st in question is abso-
lutely prohibitory of the manulacture,
sale. and use as a beverage, by the
people of this State, of whisky, ale,
rier and beer. The opinion has
en advanced that the manafacture
for sale out of the State is not prohub.
ited, but it has not the substance of a
shadow; and the morality of that law
which probibits the distribution of
pauperism und crime, dsease and
denth, at home, but permits them to
be seasteced amougst our neighbors,
Is not to be envied. And we may as
well remark here as anywhere, that if
the manafacture and sale of these ar-
ticles are proper to be carried on in
the State for any purpose, it is not

of the government or by such agent

! shall drink any whisky, ale, beer, or
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had no written coasiitution limiting
their powers—governments, the theo-
ry of which was that they were pa.
ternal in character—that all power
was in them by divine right, and they,
hence, nbselate; that the people of «
colntry had no rights except what the
government of that country gracionsly
saw fit to confer upon them, and that
it was its duty, like as a father towards
bis children, to command whatever it
deemed expedient for the pablic good,
without first, in any manner, consult-
ing that public, or recognizing in its
members any individual rights.
Indeed, the great dissovery of the
great doctrive of rights in the people
as againstthe government, had not
been made when the writers above
refecred o lived. Such governments
as those described, coulﬁ adopt the
maxim quoted by counsel, that the
safoly of the people ig the supreme
law, and act upon it; and bein ; sev-
erally the sole judges of what their
safety, in the countries governed, re.
spectively required, could prescribe
what the people should eat and drink,
what litical, and religious creeds
they should believe in, and punish
heresy by burning at the stake, all for
the public good. Evenin Groas Brit-
tain, esteemed to have been the mout
liberal coanstitution on the Eastern
continent, Magna Charta is not of suf-
ficient potenoy to restrain the action
of Parliament, as the judiciary do
not, us & settled rule, bring laws to
the test of its provisions. Laws are
there overthrown only occasionally,
But here we
have written constitations which are
the supreme law, which our legisla-
tors are sworn tosupport, within
whose restrictions they must limit their
action for the public welfare, and
whose barriers they cannot overleap,
under any pretext of supposed safety
of the people; for along with our writ.
ten coustitutions we have a judiciary
whose duty it 1s, as the only means of
seouring to the people safety from
legislative aggression, to annul all leg-
islative action without the pale of those
instruments, This duty of the judi-
cinl department, in this country, was
demonstrated by Chief Justice Mar.
shall in Marberry v, Madison, 1
Cranch 137, and has since been ree-
ognized as settled Amerioan law,
The maxim above quoted, therefore,
as applied to legislative power, is here
without meaning.
Nor does it prove the power of the
State Legislature to enact the law in
question, to show that ~the Supreme
Court of the United States has decided |
that it eannot declare such a law inop
erate, for that Court can only declare
void suck State laws as conflict with

competent for the government to take
the business from the people and mo-|
nopolize it. The government oannot|
turn draggist and soel denler in mndi—|
cines in this Swte.  And why? Bo-
canse the business was, at and before
the orgunization of the governmeat,
aud is properly at all times, a private
pursuit of the peoplens much so us
the manufacture and sale of brooms,
tobacco, cloths, and the dealing in
sen, cofféee, snd rice, and the raising
of potatoes: aud the government was|
organized to protect the people in
such pursuits from the depredation of

worful and lawless individuals, the
[)”:runs of the middle ages, whom they

by foree; and for the government now
to siege upon those pursuits is sub-
versive Lo the very object for which it
was created. **A government is guil-
ty of an invasion upon the faculties of |
industry possessed by individuals |
when'it apropriates *oitsella particular
branch :F industry—the business of
rxchange and brokerage for example;
or when it sells the exclusive privilege
of condusting it."——=Say's Political
Economy, note to p. 134.

There are undertakings of a pub.
lic charncter, such ax the making of
pablie highways, prov.ding a uniform
curreney, &ec., that a single individunl
has not power to accomplish, and
which government mwust, therefore,
prosccute; but they are not the ordi-
nary pursuits of the private eitizen.
These, certainly are the general rule,
and we are not now prepared to name
an exception. the government cannot

engage in.

%hll is all we shall here say upon
this point. Time and = forbid
waat we should elaborate all that arise
inthe onse.

The question now presents itsell.

Secondly. Oould the Legislature of
this State enaet the prohibitory liquor
law under consideration?

Few, ifany, judieial decisions will
be found to aid us in investigating
this question, as no sach law, ina
counitry possessed of n judiciary nnd a
constitution limiting  the legislative
power, has, Uill of ate, been enacted.
Some twelve hundred yearsago, Ma.
homet mande such o law o pt of his
religious creed in opposition to the
Jewish and Christian systems, which
recommended the moderste, but for.
bid the esoessive use of intoxicating
liquors. This law of Mahomet, Ko-
ran, pp. 26 and 93, was prrhaps the
first probibitory act, but it Joes not
appesr to huve been ndopted by eivil-
ised nations LIl its late revival in some
shapeorother in one or more of our
sister States. Hence, it has not of-
ten, 1€ at all, ns 10 this point, passed
under judieinl eonsidaration,

A vumber of European writers on
natural, publio and civil law, are cited
by counsel om behall of the SBute to
uguw the extent of legislative power;
but those writers, respectable, uble
and instructive upon some subjects as
they are admitted to be, are not au-
thority hero upon this point. They
are dangerous, indeed, utterly blind
guider 1 follow in searching for the
inud marks of legislative
freo and limited government; for they
had in view, when writing, govern.
ments as existing when an

shall sell any whisky, beor, ale, or
porter, unless the sule be o an agent

wor in our

where
lived

the restrictions impsed upon State pow-
er by the Constitution of the United
States; and if, in that constitution, the
States are not restrained from passing
laws in violation of the natural rights

enacting laws, and jnfinitely more ex-
cusably, Searcely an elaborate opin-
ion is written contdining them. This
the profession well understand, and
hence are not misled by them if erro-
neous.

And it must be manifest to every-
one, on & monent’s consideration, that
the doetrine’just quoted cannot be ta-
ken for law, and could not have been
so intended, in an unlimited sense, by
the leared judge who uttered it. The
legislature cannot declare any prac
practice it may deem injurions to the
public, a nuisance, and punish it ae-
cordingly. It cannot so declare the
practicerof reading the bible, though,
perhaps, the government of Spain once
did. It cannot declare the practice of
worshining God according to the dic-
tates of one's own conscience, though
E:rhnps Massachusetts, in the days of

ger Williams, did do it. It cannot
50 declare the practice of teaching
schools, though perbaps Virginia
might have doaes soin 1674, when
Governor Berkley wrote from that col-
ony* * I thank God there are no free
schools nor printing, and 1 hope we
shall not have these hundred years:
for learning has brought disobedience
and heresy and sects into the world.
and printing has divulged them, ond
libels against the best government,—
God keep us  from both.” It cannot
so deelare the holding of political meet-
iugs and making speeches, the bearing
of arms, publishing of newspapers,
&ec., &c. however injurions to the
public legislature might deem such
practices to be; and why? Because
the constitution furbids such declara-
tion and punishment, and permits the
people 1o use these practices So

{'ects: and if breweries and ocasks of
iquor are nuisances, why have they
not been prosecuted and abated also”
What was the need of this special law
apon the subject? We have assamed
thus fur, upon this branch of the case,
that the constitution protects private
property and pursuits, sad the use of
private property by way of béverage
a8 woll as medicine. It may be necessa-
ry, at this day, to demonstrate the
faet.

The Brst section of the first article
declares, that all men are endowed by
their Creator with certain unalieanble
rights; that among these are life, liber-
ty, and the pursuit of happiness.
der our constitution, then, we all have
some natural rights that have not been
surrendered, and which government
csnnot deprive us of, unless we forfeit
them by our erimes; and to secure o
us the enjoyment of these rights is the
great aim and end of the constitution
usell.

It thus appears conceded that rights
existed aaterior to the constitution—
that we did not derive them from it,
but established it to sccure to us the
enjoyment of them; and here it be-
comes important to ascertain with
soma degree of precision what these
rights, natural rights, are.

Chancellor Kent, following Black-
stone, says: vol.2, p. 1. *“The abso-
lute (or natural) rights of individuals
may be resolved into the right of per-
sonal security, the right ul? ersonal
liberty, and the right to nequire and
enjoy property;’” not some property,
(or one kind of property, but, at least,
whatsoever the socicty, organizing
government, recognizes as propery.
How much does this right embrace,
how fur does it extend? It undoubt-

with property; the legislature cannot
interfere with it further, at ail events,
than the constitution permits,

inke from the citizen
the constitution says he shall have

and enjoy. If it ean, then we

think all will admit that the conpstitu- |
tion is itself worthless, the liberties of!
truth & dream, and our government as |
despotic as any on earth.

And we may here remark that the
legislature ean add wothing toits pow-
er over things by declaring them nui-
sances. A public nuisance is that
which is noxious, offensive to sll the
people whe may come in contact with
it; and the offensive qualiny i3} in the
thing itself, or the particular mauner
ol TIS Use, and 13 nenher oreased nor

diminished by a legislative declara-
tion. What the legisiature has o right
by the constutition to probibit and
punish, even to the forfeitare of prop.
erty, it may thus deal with without
first decluring the matier n nuisance;
and whatever it has aot a right by the
constitution to prohibit mu? punish,
it cannot thus deal with even though

of citizen, the Bupreme Court of the|
United States cannot set upon such laws |
when passed, because they do not fall|
within its jorisdiction. Hence, that|
Court hus deeided that a State may de-

prive its cilizens of property without |
making competition, and of the right of

trial by jury: Brown ‘v, the Magyor, |
&ec., 7 Peters, 243; may pass laws de- |
priving them ol vested rights in prop-

erty, and of the benefits of judgements |
they have obtained in courts, and the|
like; Salterlee v. Matthewson, 2 Peters,

368 and the liconse cases in 5th How-

rd, 504; nad no redress be obtainable

in the United States Constitution, pro-|
hibiting the passage of such Siate |
Laws. But the Sapreme Court of)
this State has decided that under our|
State Constitution, the Legisinture |
sannot enact o law for the wnking of |
private property without making cum-

pensation: cannot deprive the citigen
of the righs of trial by jury and can-

nol set aside the judgement of a court

&o., Young v. The Stutv Bank, 4th|
Ind. Rep. 301,  MeCormick v. Lafay- |
ette, Ist. Ind, 43. The Siate v. Mead, |
4 Blackf. 309,

It does not, therefore, follow that
because the constitution of the United
States does not prohibit State legisla-
ture infringing the natural rights of
the citigen, such lagislation is valid®—
The constitution of the United States
may not, but that of the State may
inhibit it

And so, indeed, nccording to many
eminent judﬁn. may prinoiples of nat-
ural justice, independently of all eon.
sututional restraint, This
hns been ussserted here. In Androw
v. Russell, 7 DBlackf., 474, Judge
Dewey says: “We have said that the
only provisions or State Coustitutions
restrictive of the power »f the Legixla-
ture," &, are &e, ““There are cer-
tain absolute righis, and the right of
property 18 among them, which in all
{ree governments of necessity be pro

weted trom  lugislative interferance,
irrespective  of the constitutional
obhecks and guards.”

Should we find, however, in the
course of this investigation that the
constitution of our State does,
in fact, sufficiently protect natural
rights trom Legislative interference,
as it surely does, or it is greviovsly
defective, 1t will not become necessary
for us to inquire whether, in any event
it might be proper to full buck upon
the doctrine above so unhesitatingly
nsserted,

Does our constitution then, prohibis
the passage of such an act as that now
beng cousidered? A dietum is quo-
ted by counsel from the opinivn in Be-
ply v. The Stute, 4 Ind. Rep., 284,
thut “it is competent for the legisla-
tare to declare any &mlion deemed
injurious to the public, & nuisance,
and to punish it wecordingly;” and
hence, it is reasoned, any properiy;
but diots, ns counsel well know, ure
0ol necessarily law; are, in fact, gen-
erally unconsidered Girst impressions
which, all legal experience proves, are
thrown out by nll Judges in giving
opinions as habitually and thought-
lesaly ws violations of the consutution

dootrine

N b &

whica

it first fixjupon it that odious name.—
To illustrate: the legisiature has pow.
er, perhaps unlimited, over the publie
highways. It provides for opening,
repairing and vacating them. They
are not the privale property of the
citizen. The legislature, therefore,
may declare what obstrustions shall
be permitted, and what removed,
whether they be, in faect, nuisances or
not. So with Congress, in relation
to the national highwuys foreommerce.
These are public for purposes of nnvi-
gation, and are perhaps, completely
under the logislative power. 8o the
‘egislature, when the practice was to
licence houses for the exclusive retail
of spiritous liguors, that is, the sale of
them in particular quantities in partio-
ular places, could impose conditions
upon which thelicense should be grant.
ed, and could make the violation of
the conditions, cause of forfeiture,
whether it was such as rendeved the
retailing house a nvisanee or not, and
whether it was so denominated or
not.

Bat the Legislature gnnnot declare
the path from my bouse to my bamn,
nor nny obstraction I may place in i,
# nuisance, and order it discontinued;
nor can it declare my store-room and
stock of goods a nuisance, prohibit my
selling thom, and order them ' destroy- |
¢d, beoause such ncts would javade |

private property which the constitution |
protects. Suill the fact may be that

the path and the stere-room are nui- |

sances which I have no right to main-
tain, for while [ have the right to  use
my own property, still T must not ase
it as to injure others. 5o, ull trades, |
practices, and property, may, by the
manner, time, or place of use, become
nuisances, in fact, in quality, and sab-
Joct, consequently, to forfeiture and
sbatement ' for example, slaughter- |
houses in cities, er sume descriptions of |
retailing houses: and this it may have |
well inquired into: nnd, if the fact of

nuisance be found, may have the for- | oure this right tw the peo
;fahun and abatement adjudged

executed. And it is the provineo of
the judiciary to conduct the iuquiry, |
and declare the fues or deny it, as the
wruth may turn out to be. Man

things, by such proceedings, have al-

common law. By this mode, when a
party loses his trade or property, he
dovs so beonuse of bis own fault, and
this, according to the judgement of his
peers, and the provisions of the gens
ernl laws of the lund, and not by the
tyranny of the legislature, whose
ennotment may not be the laws of the
land, See numerous cases collected
on this point in the first chapter of
Blackwell an Tax Titles.

In nccordance with this dootrine we
find that the criminal code of this
State has ever contained the general
provision that any person who ereeted
or mantained a nuisance should be ftin-
od &o., and that the nuisance might
be abated. 2 R. 8 p, p. 428, 499,

ry under the charge of the Court
decide the fact of nuisance. This pro-
vision the courts have been daily en-

are perpetrated by the legislature in

forcing aguinst various noxious sub-

taell or

‘tract, from the performance of a judi-
‘cinl act, and from any flagrant viola.

and ' cures nothing of value,
l¢ are subject to be eontrolled by the | ¥%

:of

rendy become estublished nuisances at

edly extends to the right of pursuing

In | the trades of manufacturing, buying

Un-‘

| those manufantured, kept and sold for
that purpose & nuisance, 1f such is the
ure to which those articles are put by
the people, It all resolves itsell into
this, as in the case of printing, wor
shipping God, &e. If the constitution
does not protect the peaple in the right,
the legislature may probably prohibit;
if it does, the legislature cannot. We
think the constitution furnishes the
protection.  If it does not in this par
ticular, itdoes, as we have sald, as to
nothing of any importance, and tea,
coffee, corn-bread, ham, and eggs may
next be placed under the ban. The
very extent to which a concession of
the power in this ease would carry its
exercise, shows it cannot exist. We
are confirmed in this view when we con-
sider that at the adoption of our pres.
ent conslitution, there were in the
State fifty distillerios and breweries, iv
which s ha'l & million of dollars was
invested, five hundred men employed,
which furnished a market, annually,
for two million bushels of grain, and
turned out manufactured products to
the value of a million do}inrs; which
were consumed by our people ton
great extent, as a beverage. With
these facts existing, the question of in-
corporating into the constitution the
roliibitory principle was repeatedly
rought before the constitutionsd con-
veation, and uniformly rejected, De-
bates in the convention, vol. 2, p. 434
and others,

We are farther strengthened in (his
opinion when we notice, as we will as
a matter of general knowledge, the
universality ol the use of these arti-
cles ns a beverage. It shows the
Jjutgment of mankind as to their value.
““This use may be traced in several
parts of the ancient world. Pliny,
the nataralist, states that in his time it

In the 6th vol.of the same work, p.|ulate 'ﬂh‘r HW".

388, it is said; ’ tislly to medy, &
*The vine is oneof the most impor- '!I{l w ,

!Fln:_t »jmzwvm in ant:e'; of the contraet -

& mmount is | see v, Ewing, 3 How., U.
culiure is asbout 5,000,000 ;zghd Regulations '
acres. The average yearly product is|li
about 926,000,000 English gallons, of
which ahout one-sixth is converted in-
to beandy. Thé anoual prodace of
the vineyards is estimated at about
£58.500,000 sterling, [near 140,000,
000 dollars, | of which ten-elevenths is
cousumed in France.” Wine is the
common beverage of the people of
France, snd yet Professor 8illisnan, of
Yale Callege, an the 17th of Apri
1851, then at Chalous, writes, vol. 1,
p. 185, of his visit 1o Earope;

“In traveling more than four hun-
dred miles through the rtaral districts |i
of Frunce, we bave seer: only » quiet,
industrious population, peaceable in
their habits, and, as far as we had in-
tercourse with them, courleous and
kind in their manners. We have seen
no rudeness, no broil or tumult—have
observed no one who was not decently
clad, or who appeared to be ill-fed.—
We are told, however, that the French
peasantry live upon very small sup-
plies of food, and in their houses are
satisfied with very humble accommeo-
dations, Exeept in Paris, we have
seen no instance of apparent suffering,
and few even there; nor have we seen | pe
a single individual intoxicated or with-
out shoes and stockings.'

We have thus shown, from what we
will take notice of historically, that
the use of liquors #s a beverage, and
article of trade and commerce, is soli
universal that they eannot be pronoun-
ord & nuisance, he world does not
8o regard them, and will not till the
Bible is disearded and an overwhelm-

wif

e

T

is & nuisance, and
the introdection

wis in general use amongst all the

short, the legislatare cannot forbid |and selling; and to the practice of us-
and punish the doing of that which |ing. These acts are but means of ac- ) tern part of Europe, and, according to : :
the constitation permits: and eannot|quiring and enjoying, und are abso- | him, it was not confined to those nor- | ¢ people to discontinue the use of
that which'luk-ly necessary and incidental Lo/ thern countries whose elimate did not

them. What, we may ask, is the
right of property worth, stript of the
right of producing and using? *The
iright of property is equally invaded
by obstrueting the” free employment of
the means of production, as by vio.
lently depriving the proprietor of the
land,"” says Political Economy, page
133,

In Arrow Smith v, Barlinger, 4 Me- |
Lean, on p. 407, itis said: ‘A free-
man may buy and sell at his pleasure.
This right is not of society, but by na- |
bure, 2i‘l\r.'- never gave it up. It wo'd|

be wmusng o STe N munnumiTng mro” I’

our law books for authority to buy or|
anke n bargain” To the
sume offect Lord Coke, in 2 Inst, chap. |
29, p. 47. Rutherford’s Institute, p.
30. This great natural right of using |
our liberty in pursaing trude and bus-
ness for the acquaition of property,
and of pursuing our happiness in us-
ing it, though not scenred in  Burope

from the invasions of omnipotent par- | sentially differ from our modern brew | cise his will, to be virtuous or vicious

liaments or executives, is scoured |
to ws by our constitulion.

we have quoted, and aside from the |
fact that the very purpose of estab-
lishing the constitution was such secu-
rity, by Bection 11, Art. 1, itis declar-
ed that we shall remain secure in our
“persons, houses, papers and effects,
agninst uun-tulunuEh» scarch and seiz-
ure.,”” By Section 21, we have the
right to devote our laber to our own
advaotage, sod to keep our property
or its value for our own use, as Lhey
eannot be taken from us without being
paid for, And by SBection 12 it is de.
clared that “‘every man, for injury
done to him in his person, property,
or reputation, shall have remedy by
due course of law.” These sections
fairly construed, will protect the eiti-
zen ja the use of his industrial facul-
ties, and in the enjoyment of his ac-
quisitions. This doctrine is not now
in thisevurt. In Doe, v. Douglass, 6
Blackf. 10, in speaking of the limita-
tions in our constitution upon the Jeg-
islative power, it is is said, “They re-
strain the legislature from passing «
law impairing the ohligation of a con-

tion of the right of private property.
This lutter restriction, we think, clear-
ly contained in the 1st snd 24th sec-
tions of the first article of our constitu-

tion" of 1816,

We lay down this proposition, then,
as applieable to the present case: that
the right of liberty and pursuing hap-

iness secured by the constitution, em-

races the right in each compos mentis
individual, in selecting what he will
ent and drink;in short, his beverages,
80 fur as he may be eapable of produc-
ing them, or lbc:z muy be within his
reanch, and that the legislature canuot
take away that right by direct enaot-
ment. 1f' theconstitution does not se.
it se-

[ the

egislature in the matier of their bev-
vrages, 50 they nre as Lo their] artioles|
ress, and in their hours of aleeping
and waking. And if the people are
incompetent to select their own bever-
ages, thoy are also incompetent to de-
termine anything in relavon 0  their
living, and should be placed at onee in
‘& stale of pupilage to a set of govern-
' ment sumptuaryofficers; culogies upon
| the dignity of human nature should
couse, and the doctrine of the compe-
toney of the people for self-govern-
| ment be declured a deluding rhetoric-
{ al lcurish. 1If the government can
| prohibit nny tico it plonses, it cun
| prohibit the drinking of cold water.—
'Onn it do tha? Il not, please tell us
| why not.
| 1fwe nre right in this, that the con-
stitution restrains the legislature from
| passing & law regulating the diet of

_| wine bibber, and he paid it the distin-

several nations who inhabited the wes- |

permit the successful cultivation of the
grape. Hementions that the inhabi- |
tants of Egypt and Spain used a kindl-
of ale; and says that, though it whs
differently namedin different countries,
it was universally the same liquors|
See Plin. Nat. Hist., lib. 14, ¢, 22—/
Herodatus, who wrote five hundred |

| years before Pliny, tells us that Egypt-

uns used a hquor made of barley. (2!
77.) Dion Cassius wlludes to n similar!
bevarage among the people inhabiting |
the shores of the Atlantie. Lib. 89, |

De  Pannonis. Tucticus states that
thie ancienl Gérmans, Tar [heir 'lri"k'l

used a liquor from barley or other|
grain, and fermented it 50 as to make |
it resemble wine. Tacitus de Mon. |
(Fem., ¢ 23. Ale was wiso the favorite |
liquor of the Auglo-Saxons and Danes.
“If the accounts given by Isidorus|
and Orosinus of the method of making |
ale amongst the ancient Britons bc'
correct, it 1s evident that it did not es- |

ing. They state *‘that the grain is

For, | stedped in water and made to germin- | well as good before him, he put the|
in addition to the first section which ate: it is then dried and uround; after lpp]iﬁ into the gu‘den of Eden. and

which it is infused in a cortain quantity |
of water, which is afterwards ermen- |
ted." -

(Henry's History of England, vel. |
2, p. 364.) _

In early periods of the history of
Eogland, ale and bread appears to
have been eonsidered equally wictuals,
or absolute necessaries of life.

In Biblieal History we are told that |
the “vine,” a plant which bears clust- |
ers of grapes, out of which wine is |
pressed, ““so abounded in Palestine )
that wlmost every family had a vine- |
yard.”" Bolomon, said to be the wisest
man, had extensive vinyards which he
leased to tenants. Soog B, verse 12;
and David, in his 104th Psalm, iz
spesking of the greatness, power an
wpc:rlul o,f God, -f;:, verscs 11,2 and 15,
“He eauseth grass to grow for the oat-
tle, and herb for the.service of man;
and wine that maketh glad the benrt!
of man, nod oil to make his face shine
and bread which strengthened man's|
hoart,” :
It thus wppears, il the inspired
Psalmist is entitled to eredis, that man |
was made to luugh as well as weep,
and that these stimulating beverages
were created by the Almiy tf eripress-
ly to promote his social hilarity snd
enjoyment. And for this pur have
the world ever used them. They have
ever given, in the Ianguage of another
r e of Scriptute, strong drink to
1im I.En.t was weary and wine to those
of heavy heart. The first miracle
wrought by our Savior, that at Cans,
of Galilee, the place where he dwelt
in his youth, and where he met his
followers alier his resurrection, was to
supply this article to increase the fes-
tivides of a joyous ocomsion, that he
used it himsell is evident (rom the fact
that he was called by his enemies a

ished honor of being the eternal
memorial of his death and man's re-

demption.
From De Bow's compendium of the
consus of T85O, p, 182, we leurn that

at that date there were in the United

Siates 1,217 distilleries and brewerios,
with a capital of 88,507,674, consum-
ing some 18,000,000 bushels of grain
and upples, 12,94 tons of hops, and
61,675 hogsheads of molasses, and

l.gruduuing some 83,000,000 gullons of
Iqllol'.
From the Becretary of tho Treasur-

er's Report of the commorce nnd nav-
igation of the United Sintes for 1850,

wo gather that there were imported
into El:o United States, in that year,

about 15,000 gallons of various kinds
of liquors,

By the National Cyplopmedia, vol.
12, p. 934, we are informed that for the
year ending January 5, 1850, there

| the people, & sumptuary law. for that

Sca's, ¢ight and nine, aprovisicn that | under considerstion is such, no mate| Ireland, 7,970,067 gallons of wine,
submity it to thy country, to wit, a ju- | ter whether its object be morals or! 4,950,781 of brandy, and 5,123,148

» 0 economy, or both, then the leygislature ‘of rum; and that there were manufno-

cannot prohibit the manufacture and
sale for use as u beverage of ale, por-
ter, beer, &c.,, and ecannot docﬁn

were imposted into Great Britsin and

'lmrudinlholmplﬂodin&u

i be

| under the direction of licensed county

, could have easil

‘our system of government, founded in

ing change in publio sentiment, if not
in man’s nature, wronght. And who,
as we have asked before, is 10 foree

VeTages ?

Counsel say the maxim thet you
shall 80 use your own as not to injure
unyther, justifies such u law by Lh:Lr-
islature. But the maxim is mi -
ed ; for it contemplates the free use,
by the owner, of his property, but
with sach care as not to trespass upon
his neighbor ; while this prohibitory|
law forbids the owner to use his own
in any manoer, as a bev . Itis
based on the principle that & man shall
not use at wll for enjoyment what his
neighbor may sbuse—a dootrine that

would, if enforced by la':i:amgunl
pragtice, anoihilate society, e _eu-
nuchs of all men, or rge em h&*

the cells of the wonks, and bring the
human race to an end, or continue it
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ngents,

Such, however, is not the principle
upon which the Almighty governs the
world. He made man a free agent,
and to give him opportunity lo exer-| :

as he should choose, he placed evil as|!

left upon man the responsibility of his|the constifution or laws of the U
choice, made it a moral question and States inthe exercise of her sovereign
loft it so. He enacted as to that, | Will
moral, not,a physical probibition. He
ennoted a &l;ynctl
prohibitory law by declaring fatal
apple & nuisance, and removing it.—
He did not. His purpose was otber-
wise, and he has since declared that
the tares and wheat shall grow togeth-
er (o the end of the world, Man esn-
not, by prohibitory luw, be robbed of
his free agency. Bee Milton's Areo-
pagitica or speech for liberty of unli-
censed printing work, vol. 1, p. 166.
But, notwithstanding the legisiature
eannot prohibit, it can, by enactments
within constitutional limits, so regu-
Inte the use of intoxicating beverages,
ns to prevent most of the abuses to
which the wse may be subj We
do not say that it can all; for under

stitution. The restrictions which
bave examined

a confidence in mau’s onpacity to di-
rect his own conduet, dam:o al-

low te each individual the lib- | ple
erly consistent with the welfare of the
whole, and to subject the private al-
fairs of the citizens to the least

ble governmental interference some
uxceduu will m.lluul mu:‘l'ln tole-| all
rated, subj only wo sw -
ments ns :l::;bc inflicted. m
self will be preventive in its influence,
The happiness enjoyed in the exercise| W : _
of gvmul reasonably regulated liber. |some of them. -
ty by all, overbalances the evil of oc-

casional individual excess, “‘Order’
must pot be made to “reiga’ hore an
once “at Warsaw,” by the annihila-
ton of all freedom of wction, crushing
out ; indeed, the spirit itsell of liber-
l{. With us, io the |

then illustrious Burke, w

What re tions of the liquor bu-
siness would be constitutional, it is not
for us to indicate 'in advaoee ; but
those which the ature may from

prescribe, can be brought

bel'uuao udiciary, and it :'iﬂ“ devolve |
u that department to u
tlr:i: oousistency with the organie EEJ
usurpation, between the people and
the people’s representatives ; and in
doing this, so far ns it ma |
upon us, we shall cheerfully throw ev.
ery doubt in favor of the laster, and of
stringent regulations. Such is the
constitution of our government.—
Muize v. The Biate, 4 Ind., 342~
Thomas v. The Board of Commis-
sioners of Clay county, & Ind,, 557 ,—
ﬂm Tﬂ \ M .M
557.—Larmer v. Trustess of Al-
Trusteos of Rochuster, 5§ Cowen, 462.
—Celter v. Doty, & Ohio Rep, 393.
1t 18 like tho onse of laws for the

dom, in round numbers, 25,000,
gellons,




