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Gives Detailed
as to Values Profits and

Dividends

GIVES PRECEDENTS-
FOR OPPOSITION

Fight Upon the Pending Resolu
tion Based on Courts

Decision

Following Is the continuation of the
hearing last evening before the House
of Representatives Committee on the
District of Columbia on Representative
Coudreys bUt concerning the Washing-
ton Gaslight Company Attorney R H
Goldsborough resuming his argument
THE COMMTTTE ON THE DISTRICT

OF COLUMBIA
HOUSE OF REPRESENTATIVES

Xonday May 3 191
The committee met at S p m Hon

Samuel W Smith chairman presiding
The Chairman Mr GoMsborough you

want half an hour this evening
Mr GoMsborough think I

will be able to get through ta that
time I shell try to

The aorprtoe me
Mr GoWsborough that so I

should like very much to have the au
thor of the resolution Mr Coudrey
here

The Chairman Of course we have no
assurance that be wCi be here
STATEMENT OF RICHARD

BOROUGH ESQ COUNSEL FOR
THE WASHINGTON GASLIGHT

COMPAN Y fContinued
Mr Chairmen and

gentlemen of the committee when Ileft off at the last meeting I had about
concluded the review and analysts thatI had the honor to submit to the com-
mittee of the leading cases OR this sub

Although the great case of the
Milwaukee and St Paul Rail-

road Company against Minnesota was
not technically decided by a unitedcourt for Justice Bradley delivered adissenting opinion in t nevertheless it

represented a united
to the fundamental principles thatare applicable to the cas here at is-

sue
Mr Coudrey may I present you witha copy of this brief
Mr CoudreYI thank
Mr TOH Sod thatI resume the arguraaat at the bottom ofpage 26 There te a copy here also forMr Hazleton
Mr Hazleton thank you very muchMr Goldsborough And there are copies

for an the members of the committee
Mr this a of theon April 2S which was pub

lished in the papers of course a paid
B

Md Goldsborough Tesr sir of my argument
Impossible to Make F fl Report

Mr Coudrey While we bva rigfct
to criticise anything that tbe gas com-
pany wants to spend atonoy for still
this is not a full cow Ute bearing on
that dote

Mr CBlast ranch It was impossible
te nak a n rt-

DfcTwMCweM presented
west tate the details-

Of JimMKUt Use inniHpnnj that was
riot in that puke state-
ment ana It is not Included la this

Mr C eldohorough No sir but it
Included tm Ae proceedings of the hearing which are to be printed if not al-
ready prtatted and I they have

printed by the Government Print-
ing Office Obviously It would have
been impossible to have published all
of that hearing in sue edition of thenewspapers

Mr Coudrey As lone as we are golD
Into the matter I think it is very es-
ecntlal that we should have a full and

statement especially the state
ment compiled by the assistant aecre
tary of the company-

Mr Goldsborough a have there a
lull and complete statement of the as-
sistant secretary of the company all his
testimony and also the statement cov-
ering the period of twentyfour years
under review I should have been
ti have published the whole thing in the
press had been

course we have no
right to say anything about bow you
spend money when it is not our money
or the Governments money but it was
my idea as lour as you were publishing

the report should be complete IB or
der to show exactly what the state
in ent of the company was

Mr Goldsborowch was too late It
vas 11 oclock before we sot through I
tried to condense what seemed to me to
be the essential points In the testimon-
yo Mr Whitwell that the argument
in the matter would be intelligible that
being practically the official statement
of the company as its case As I

before I should have been glad
to have published sit of the testimony as
heretofore but that was simply impos
Eile In fact the last galley only went
Into the forms a few minutes before 3

as it was
Now to continue my argument afterthe review of the case of the Chicago

Milwaukee and St Paul Railroad Com-
pany oa page X at the bottom of the
T az

As a further evidence of the fact thatreasoning is within the law as laid
jet beg to refer you to a case thathas been more honored by the Supreme
Court than possibly any other State de-
cision in the books I refer to Williamvs Western Lnlon S3 N Y MS whichhas never been questioned anywhere
from the da it was to thepresent hour In this case the courtan unanimous decision Indeed so far as the solvency and re-
sponsibility of a corporation is con j

corned they are increased by a stockdvldend where it has a surplus of prop-erty to correspond to the amount ofshares issued In such case the surplusproperty Is secured and forthe benefit of the creditors of the cor-poration and for the public so thatt it can never be dividedwithdrawn or dissipated In any way
So long as every dotalr of stock issuedby a corporation is represented by adollar of property no harm can resultto Individuals or the public from distributing the stock to the stockholdersFinally as conclusive of controversy

from this Dfartrlct a stock
dividend declared by the Washington
Gas LIght Company the defendantpractically under suspicion of intent to
commit a like offense ta the case at
bar The court says in Gibbons vs
Mahon US U S 5

Therefore when a distribution ofearnings is made by a corporation
its stockholders the question

whether such distribution is an appor
tionment of additional stock

or a division of profits and
income depends upon the substance andof the action of the corporationa manifested by Its vote or resolution
and ordinarily a dividend declared In

and a dividend in money Is to be deemed
income of each share

Takes Nothing From Property
AJScic dividend really takes nothing

i r of the corporation
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shareholders Its property is DOt dimin-
ished and their interests are

After such a dividend as be-
fore Mhe corporation has the title ta all
the corporate property the aggregate
interests therein of all the shareholders-
are represented by the whole number
of shares and the proportional interest
of each shareholder seine
The only change is In tte evidence
which represents that interest
shares and the original shares together
representing the same proportional in

sented before the issue of the new
ones

New let us see if we cannot prove
conclusively so conctaeivery that

runs may read and the wayfaring-
man though
in that the reasoning in Williams vs
Western Union of Judge Ruger and Mr
Justice Gray in this case is true and
consequently the logic of learned
adversary Mr and his dis-
ciples as to this matter is false He
said in his opening that I inflated my

beyond the hope of avarice that
we were to enjoy when we got that 1W
per cent dividend us see what ac-
tually happened the next morning after
we all pulled ourselves by our boot-
straps into Empyrean of prosperity
Why the stock that was worth K the
day before the dividend was declared
promptly dropped fa ion to
962 the after the dividend came off
So we lost on the stock what we made
on the dividend Verily what fools
we mortals be For the stock plus the
dividend was worth the day after it
was declared exactly what the stock
alone was worth the day before

Why then did we issue those certifi-
cates if their issuance added no value to
what the property was previously worth
to what imperial appraisers said It was
worth and to Uncle Sams as-
sessor ruthlessly assesses it for

Only Realizing Legal Interest
The answer ought to be plate enough-

to those who have followed my argu
ment We honestly wanted then as
now to escape from the false charge of
declaring per cent dividends we have
to do that to distribute 6 per cent per
annum upon the value of our invest-
ment when in fact at that nominal

I legal interest on

a charge is pure
and simple partnership at
Chat shooting poisoned arrows

from It does
not rise to the of casuistry but
it does vindicate my criticism the

zation to the actual value of the
property is to give verisimilitude to a
statement that is 39 cent true and

per cent false A thing that te letter
true and false cannot be either
politically economically or morally
profitable The truth is this kind of

only on the theory that good fruit may
I be produced from bed trees by the un

it would be profitable now to follow
the good book d cut these barren
trees down

To make ear position plain I
solemnly that the actual truth is
as the hews that the Washing-
ton GasHsfct has not distri-
buted a capital account in any one year
since 2804 the of certificate
dtvigena a total of exceeding i per cent

used in the conduct of its business And
has evr earned In any year since
that year an amount exceeding 7 per
coat upon the actual cash value of
present investment as determined by
Ute Humphreys appraisement or as may
be determined by a of the
taxes paid by it to the collector of taxf
a rate that Is largely in excess of the
average rate assessed upon private prop-
erty ia the District of Columbia

Offer te Prove Faith
To prove our

tense

te DOt recogateed there as undeniably
true

i To come back to the argument Now

a
years ago or
value had naturally increase to three
times its original cost until t was now
actually worth at least 0 according

i to the market standards of value Tiatil
the taxes in fact had bcca raised upon
it from 30 to 5 now honestly ta such

wanted that property would you
that you WOVe exacting an extortionate
profit if you priced it at Its present
actual value

well L have shown YOU lid I am

prenw court says you have a perfect
and moral right to make the gov

eminent or the people pay you a reason
able rent or return upon its pre5 ent
value Irrespective of Its cost but that
you cannot make them pay you any
greater price by mortgaging it for a
part of its value for the whole of its
value or for more than its value And
that the court further says There Is
nabody in this country bg enough to
take it away from you in whole or in
part without due process of law and
just compensation the court knows
itself And what Is true of you Is true
of us The fact that we happen to be
a public utility proposition and you a
personal out or a one cuts
no figure whatever In the equation

To proceed with Gibbons vs Mahon
Pare 5W The admitted facts pre

sent the following of things The
accumulated earnings of the company
were kept widlvided and actually added
to the capital of the corporation by in-

vesting them from time to in Its
nt works and plant until the

to million dollars no owner of par
ticular shares or of any Interest thereto
had the rteht to coomel the companyto
divide or apportion those earaixigs and
while they remained so undivided and
invested the capital stock of the com-
pany was Increased to the saute amount
by the act of Congress of May 34 3S8S

c
Continuing the Court p SB says as

follows
Whetber the caJns and profits of a

corporation should be so Invested and
apportioned as to increase value of
each share cf stock for the enefit of
alt persons interested in k either for a
term of life or for years or by way

hi fee or should be dtetrib
and paid out as income to the

tenant for life or for excluding
the remainder man from any pertictp
tIeD therin Is a question to be

bv the action of the corporation
Itwlf at such times and in such man
nor as the fair and honest administra
lion of Its whole property bi nsmay require or permit and by a rule
nlfcabie to all holders of like shares ofIts stock c

Includes Gains and Profits
It te thus apparent that the Supreme

Court considers as do all other courts
apparently the terre earnings fcompany to include its gajns ADd
profits front every legitimate source It
is to be noticed also that In bis case
the Supreme Court used th wordsplants or works as equivalent to allof the property of the company

I you to yet case which
remember Chesapeake and Potomac I

Company vs Manning reported in 18M
Untied States Supreme Courtpage MS In which the Supreme Court I

mittee for assuming to doubt the obli-gation of Chicago Milwaukee aad StPaul ta a similar matter and T may
add that the doctrine laid down in chlcage Mttwauk and St Pant Williamsvs Western Union and Gibbons vsMahon which we have just been

te now so universally recoeniaed as soxl equity and sound lawthat I shall not consider it toyou any further references other
those that iucWenJally touch
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where allied questions are Involved Out
of the abundance of precaution how
ever I will before point
with the committeeit this further observation in regard-
to the application of the case in

to the case here under
i If this resolution In ei ct denies to
us wHat have heretofore granted
and do now freely accord tq our com-
petitors and fellow 5 servants
apart front the queatiW of fairness It
Is obviously discriminatory legislation

as suck a direct of
the Constitution of the United States
and ought not to receive Congressional
sanction even If there was r Is

doubt which I insist tb t there Is
legality of a or the companys present capitalization-
Net Overcapitalized-

But Mr Chairman there Is not and
innot be any legal question about the

bona fldes of the existing security capi-
talization of the Washington Gas Light
Company for the proof Is overwhelming
that it Is In truth and the most
undercapitalized public utility In this
country If not on the face of the globe
In the name Mr Chairman of common
sense of all that Is serious of good

and of honest respect and
consideration how can it be contended
that a company Is overcapitalized when

testimony In the case not tends-
to prove but actually does prove that
It has beyond possibility of a rea-
sonable doubt from three to four dollars
of assets in physical property for every
dollar of securities that are outstanding against it

This fact once established makes It
holly immaterial In so far as the

public Is concerned as I have already
shown whether or rot Its bonds or cer-
tificates were legally isued If the com-
pany employs the In the con-
duct of business I repeat that prop

Is its Invested capital and it is
I entitled to have s reasonable return
Upon dollar of It and to haveevery dollar of It that hoe never been
capitalized now capitalized In securi-
ties for an amount equal to its actual
value whatever that may be

Mr Chairman the language employed
in all these cases is so simple and di-
rect so plain and obvious so full and
frank it looks like reflecting upon
your intelligence to try to further eluci-
date With all due respect it
does seem to me that only the willfully
blind can fall to see the palpable ap-
plication of all to the point at issue

Former Appraisement Cited
Before summarizing our legal postu-

lates however I feel that I ought to more
formally marshal the law of the case
and the evidence in it as to the value of
our Invested capital First In order of
time Is the Humphreys appraisement of
1M8 which established the facts to the
satisfaction of prospective purchasers
that the company then bad assets of the
value of faoe OGt Next comes the
Humphreys A Glasgow appraisement of
1966 ten years later raising the total
valuation to U6OM9 of which prac-
tically 10000100 covered theplant Then we have In the case thesworn statements of the other public
service corporations here in Washington
from which it appears to be undeniably

undercapitalized relative to them no
matter from what point of view com-
parisons may be whether for in-
stance as to the volume of business
done or the value of the property

or as to the assessment values
respectively as shown by the amount of
taxes in each case As I said in
my statement when last before the
committee the is all the
more advantageous to the gas com-
panies because the returns of the other
public utilities are believed to be reason-
able when compared with those received
for like service under like conditions in
the principal cities of the country if
indeed there are any cities in the coun-
try so and satisfactorily
served Perhaps I also to say
before posing this branch of the subject
Gentlemen of the Committee that if I
thought that the publication which I

made of the prosperity of my
neighbors would tend to produce ineensi
bUlly of their merits to make the pub
lie oblivious to the fact that their suc-
cess Is due mainly to careful and able
management which the community
has and largely profited I
should not have felt myself Justified in
using their names at all in this con

The truth is I should not
have done so under any circumstances j

had I not been firmly persuaded that
their reports when correctly interpreted
will serve to bring home to your j

an economic fact that Mr Justice
Moody has so ably emphasized to wit i

That large and generous
thereon are not necessarily hos-

tile to the public interests nor incom
patible with efficient service

Actual Valve f Property
The corroborative testimony as to val-

ues alto that the actual value of
the property as shown by the average
market value of Its securities is between
twelve and thirteen million dollars j

Finally as to all the elements of value
I confidently subncit that the question
of the value of the invested capital of
the company which Is the point around
which this cae revolves forecoeed
by the operation of two wellknown
rules of law applicable to such cases
The rat law is that corporate values
are property and taxes thereon are i

taxes on property within the constitu
tlonal provision as to taxation of prop-
erty at value As Illustrations of this
proposition I beg to refer you to
Adams Express vs Ohio 166 United
States page 185 where it is held that
it Is a cardinal rule that whatever

is worth for purposes of income to
sell it Is also Worth for the purposes of
taxation the converse of which propo-
sition must also be true and in Gulf i

c vs Hughes 1SS United States Re
ports page 177 It was held that cor
porate privileges are property and taxes
thereon are taxes on within

constitutional provision as to taxa
lion of property at value it was held
also in Ac vs Board of
Equalizers 85th Federal Reports pages
31C in Spring Valley Water

574 that the valuation
of the franchise for the purpose of fix

rates should not be lose than its

It is true this method although
is not conclusive but n the

general doctrine laid down In People vs
Corers 76 N T 4 and In many other
cases that In matters of taxation It
is a sacred duty to impose the burdens
equally a duty fully recognized by the
Federal Constitution must be
that this method of appraisal Is entitled
o a hlfriKO Jree of respect and confi-

dence But there is another legal meth-
od of computation that completely veri-
fies the correctness of the Humphreys i

valuation both of the and in-

tangible assets of the company j

that has been legally defined as fol j

lows From the average market value
of Its securities which the courts say Ii
taken a period enough to cover j

ordinary fluctuations is competent evi-
dence to be accepted as the basic factor-
in an equation to determine what Is i

the actual value for taxation purposes
of the franchise viz From the total
actual value of the securities not face
or par value take the total value of all i

the known assets other than franchises i

of the
franchises State Railway Tax Cases
fc r S 355 682 W7 3 SSJ flW SH i

eBii7

vs January Cal 614
Chock a Appraisal

Now if the market value as here in-

dicated Is an acceptable Jaeis for com-
puting franchise value it follows that-
it must alao furnish at east a satis-
factory cheek vpe an appraisal of

value
In this particular crse the average

value of the stock is 71 per shore
13MC9 shares amounts to

32M0M Is DOt thIs a practically com-
plete of the Humphreys
valuation 3SK W ef our as

and of the franchises also at 3750
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KX us see Add to i369CQO our
funded debt of 5J3W0XJ which at av
erage market value 112 equals 3SV
BOO and we have a total of 12Stte6O
which closely corresponds with the

appraisal of the property as
a going concern at

plain and unmistakable point
In all this is that if this company pays
to the collector of taxes ror the District
of Columbia an amount in taxes which
capitalized upon the taratkm rates es
tablished by law In ths Jurisdiction
equals an asesament valuation of 513

then the company is entitled to
be appraised at 13000000 for the pur
pose of fixing a reasonable rate for its
services A little reflection Mr Chair-
man will be sufficient to your

and the minds of the committee
that if this proposition is not true in law
It should be so because incontrovertibly
it is true In equity For it must be evi

that the Government that receives
annually from us an amount that other
people would have to pay upon 1303-
tt ought to be equitably estopped from
denying that we property enough

established taxation rates
in this District to produce that amount
The evidence shows that lest year we
paid over to the collector of taxes for
the District of Columbia 131000 in
cash over and above other forms of
taxation such as water rents etc and
the fact is that we will this year
an amount approximating S150MO for
taxes upon our real and personal

and I submit apart from theor law which I have had the honor to
invoke that that fact alone ought to

cArry home to the minds of the commit
Cd the conviction that the company

has invested capital of an amount ap-
proximately at least equal to J13600 W

which the valuation that has been
put upon the physical property of H
000009 In round must be sub
stantially correct At least so close

being correct that the authorization-
of securities to represent that value
JW OOi000 cannot work injuriously to the
public which as matters stand is
chargeable for reasonable returns upon
at least J3000flOO more than that sum
If this be true I think that I have
demonstrated Mr Chairman that un-
less the Washington Gaslight Company
contemplates the Issuance with or with
out Congressional sanction of securities
which together with those now

win exceed S1 M WO there
can be no occasion for apprehension on
the part of t vbcdy of its exceeding
constitutional omroon law common-
sense rights n the premises

Charge Is Unfounded
It was my Intention Mr Chairmen to

discuss at length another branch
of the case to wit The charge that
the price of gas here as compared with
prices elsewhere under fairly like eoa-
dlttone is excessive which charge I
submit te shown to be by the teatftnony
which has been put into tile case by
Dr Humphreys which by the way Is the
only testimony ta It upoa this point te
shown to be Just as unfounded as te

the charge that Its prices are excessive

other necessities of life
Having thus disposed r the facts aad

the law In relation to this crucial point
I sball now endeavor to briefly review
the of law genera
cable to it the legal postulates which I
had h honor to submit for your con-

sider tion in the earlier part of my
argcment that you might the better
understand the scope of it Before pro-
ceeding to discuss these more or less

propositions it may however

the charges to which I have ad-

dressed myself and the disposition I
have endeavored to make of them The
first charge assigned as a reason to
Justify the passage of this bill was
as has been seen that our predeces-
sors in office and title were guilty of de
stroytag the books of the company
something like a generation ago and
that therefore it was for
us to prove with any material proof
that our investment was ever actually

ers This charge does

not left a shred of It that can properly
be taken into account when you come

mrxe up your Judgment upon the
merits of the bill

second charge was that the profits

the
property and are therefore grossly ex-

cessive I think I have shown you and
If there e doubt In the minds of
any of you as to the correctness of my
opinion In that regard I am ready here
and now to show von that the profits of
the company have never at any time
exceeded 12 per cent upon the value
of its property It te true they have
frequently 6 per cent and in
fact two or three times that amount

capital stock but I have talked to tle
purpose If my argument has not made it

the ae value of the stock has no
earthly relation to the reasonableness of
Its charges the sole criterion or
ure of value known to the law being
the actual value of the property em-

ployed irrespective of whether the com-
pany has security capitalization or not

Rates N t Exorbitant
As to the third charge tbat our rates

are exorbitantly hl h whether measured

myself that the evidence in the case

to the ronrnKtee effectually disposes of
this proposition also

The fourth couni that the
Gas Light Company Is already

capitalized certainly will receive fur
ther answer if the committee should

observation may
the committee will permit me of the
fifth charge also to wit that it te be-
lieved to be immoral and Inequitable
from a public point of view for public
service corporations to invest or rein
vest profits into betterments or to predi-
cate ate noon their value when thus
in efct

because It Is more or less seriou

that even physical assets cannot
be capitalized ether directly or indi
recur by a public service corporation
without an invasion of public rights The
gravamen of this charge Is that cap

whether true or false so
necessarily involves the public equities
as to rat that its enlargement te-

aealnst puMi policy and should be le-

gally prohibited Therefore that in this
particular ease the company should be
entoined therefrom irrespective of its
right to the equal protection of the laws

If as to this last charge tie decisions
of he Supreme Court which I have dis-
cussed so at length in reviewing-
the leading cases on the subject the Cot
rao end Milwaukee Railroad Company-

c v Manning c Is rot sufficient
I thinU I shall be able to of it in
a very few minutes bv further citations

the same effect in alt the other lead-
ing cases Involving the same questions
which have come before the court for a
third of a century

Gentlemen of the Committee the legal
propositions which with all due respect-
it te submit te J define our rights rind therights of the public and limit your

in tie premises may be brief y sum-
marized as follows

1 An established rate cannot be con
idpred excessive unless it can be shown
that a tower rate will yield a reosonafcle
return won the actual value of
prwoerty used for the convenience of thepublic

In addition to the authorities
cited I to refer the committee to the
celebrated dictum of the learned Justice
Brewer In Ames vs Railway M FederalReports page 176

Reasonableness Is Jvetice
The foundation of reasonabtenesB is

Justice
S 46 the

Supreme Court says page 5
tIe corporatIon may not be required
use Its property for tile benefit of the
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public without receiving Just corapansa-
tton for the services rendered

And gaIn on page 7

What the company te entitled to ask
te a fair return from the value f that
which It employs for the con-
venience

And again In San Diego etc vs Na
tional CIty 174 U S page 7 Mr Jus-
tice Harlan delivering the unanimous
opinion of the court says

What the company Is entitled to de-
mand In order that it may have Just
compensation i a fall return upon a
reasonable value of the property AT
THE TIME IT IS BEING USED POX
THE PUBLIC

And in the case of vs San
Joaquin 2 U S page 3W Mr Justice
Peckham delivering the uaaatarans
opinion of the court says

In San Diego vs National City It was
held following Smyth vs Ames that
what the company was entitled to

In order that It might have just
compensation was a fair return upon a
reasonable value of the property at the
time It is being used for the

Again in Southern Pacific vs Railway
Commissioners 78 Federal Reports
pages 2SS2

It is now well settled that legJestton
prescribing traffic rates gas ages
and water rites must be reasonable as
regards botVi the company and the

and wnetber the legislation is rea-
sonable or not te eminently a
for Judicial Investigation

Again In vs Brown
133 Federal Reports it was hold

That a railroad company Is entitled
to earn at least the legal rate of inter-
est upon the actual valve of its prop-
erty

And flnaHj as to this point-
If It be not true that actual value

the value of the property and not
nominal value the face value of the
stock Is the thing the true measure of
reasonableness did the leg fllature
of Maryland a few weeks ago puss an
act providing for such valuations in
every such case And comim nearer
home why did the House of Repre-
sentative on Friday last by a two
thirds vote pass an amendment requir-
ing the Interstate Commerce Commis-
sion to make exhaustive appraisements-
of the property of every railroad doing
interstate business If the par value
of the stock te not the true measure in
overcapitalized cases how can it hon-
estly be said to be so In undercapitalized
cases Is net sauce for the goose still
sauce for the gander If you cannot
go behind the returns so to si eiX to
show reel value In one case how can
you do so to show want of value ta the
other

Fair Profit Permitted
In Began vs Farmers

Trust Company 36i U S it wa heW
that

The rate te be obnoxious te the
Constitution must permit a reasonable
profit on the companys property

S All publicservice corporations have
a right to make and distribute earnings
upon the actual value of the property
employed In the conduct of their busi-
ness irrespective of its ownership
and of course irrespective of the fee
value or par value of the securities
outstanding against it or of their own-
ership

It te a wellknown fact that a great
number approximating at least 309 gas
companies throughout the country are
operated under lease by either the
United G Improvement Company of
Pennsylvania or by some of the several
other companies doing a similar busi-
ness

S The Companys franchises are prop-
erty and as such are assets upon which-
it IB entitled to predicate earnings

The third proposition Is sustained by
a long line of unanimous decisions a
number of which have already been
cited ending in the last case in the
Supreme Court delivered by the late
Justice Peckbaa for unani-
mous court In the New York Censoll
dared Gas Cone ta whichbe says with
ou qualification It cannot be disputed
that franchises of this nature are prop-
erty and cannot be taken or used by
others without compensation

Ir support of this declaration be cites
the leading case of the Moooogabela
vs United States 146 TJ S Reports
page 312 People vs CXBrien HI New
York and other cases In the Mbnoa
gahela case relied upon by Justice
Peckham Brewer delivering the
unanimous opinion of the court held
that even in a case in which Congress
had actually forbade the valuation of a

STILL THAT WAS
PART OF THE PROPERTY

of the company of which it could not
be constitutionally deprived either by
act of Congress or otherwise The
other case relied upon the very

case of peole vs OBrfe by-
a unanimous court has stood
eminent on account of the signal ability-
of Chief Justice Ruger who delivered
the opinion the eminence of coun-
sel who appeared in it conspicuous
among whom being Mr Elihu Root the
Junior Senator from Non York The
opinion te exhaustive of the law on the
subject up to the date of Its rendition
Among tile significant declarailoog In
It are the following

It has been earnestly contended for
the State that such a franchise is a
mere license and privilege and enjoy
able during the life of the grantee only
and revokable at the win of the
We believe this proposition to be not
only repugnant to Justice and sonbut contrary to the uniform course ofauthority In this country

Basis of Decision
The whole decision in this case rests

broadly OB the proposition tbat fran
chtees are property and cannot be reipealed by tbe State without
pensatlon and that any
would be destructive of an Incaloslabie
amount of property and of corporate
life and business generally In this country

4 That public utilities do not have tobe incorporated Their rights relative to
those of the public as to rates being
mutual one and inseparable andindependent of paper capitalization-

The charter of this company te suffident proof of the fact that incorpora-
tion te unnecessary Every amendmentthat Congress has made thereto
the last Eft years has specifically

that it shall apply
person copartnership association or

in the District of Columbiamaking and selling gas Obvious therate would be the seine If the businesswere carried on by a natural person In-
stead of an artificial person a corpora-
tion in this ease or by a copartnershipor association of natural without any paper capitalization whatever

ideally capitanaod that to say thatthere should be a true andcorrespondence between the actual capi-
talization inherent In the value of theInvestment and the par or face valueof the securities Issued against It to theend that every dollar In securities mayrepresent neither more nor lese than XXcents worth of property-

In reference to this noint It Is hardly
too much to say that the true theory ofcapitalization so called is as little understood by the public asof th ftfth dimension Even among
men affairs the popular delusion is i

widespread that a of stock Iserty nd the holder of It entitled to rea-
sonable returns upon its face valueand not merely upon the proportionatepart of actual property it represents
From whence comes the fallacious idea
that to raise the dollar legend upon itincreases the equity of the holder anddiminishes that of the public In thepremises

Relation of Values-
In general it may be said that the

face value of a share of stock has thesame relation to its actual value as
the consideration named In a deed foran undivided interest has to tbe reelvalue of the property conveyed in 1C
Each carries a certain percentage Utewhole be that or
and that Is all there is to it
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established rates belong to the com-
pany making them and their valuemay and should be included in the
appraisal of the property used in every

7 It Is not against public policy as
defined by the courts for ser-
vice corporations to permanently in-
vest undivided profits earnedstatutory regulations and rates in ex-
tensions betterments or surplus efany kind or for any purpose As to
this proposition and the preceding one
in rddlUon to the cases cited ra
oiutlcn Itself It Is an absolute and
unqualified subscription to the theory
that betterments are subjects of cap-
italization In that it provides for their
capitalization by this company In the
future If those that are to be la

during the coming year may
properly be capitalized why not those
back to the beginning

It is not within the power of
Congress to pass discriminatory laws
that Is to say laws that in effectdeny-
to one person too protection
to othersall pesons whether natural
or artificial being equally guaranteed
by the Constitution in the full use
and enjoyment of their property and
property rights

The sixth seventh and eighth
as above stated are amply

covered by the cases I Wave already
cited notably the ChiCago Milwaukee-
and St Paul case the case of Gibbons-
vs Mahon the case of Williams vs
Western Union and the case of Peo-
ple vs OBrien

Limits Companys Powers
Finally as to the constitutional point

Involved I bog to call the attention of
the committee to the fact that this reso-
lution is not a general statutory regu-
lation governing the internal adminis-
tration the company as to capitaliza-
tion but a legal restriction and limita-
tion upon the use of its property that

clouds its title thereto In ef
feet but by limiting the companys
power to altersimpairs and pro tanto invalidates its

contracts In this connection-
I beg to note what I omitted to note

when discussing Chicago Milwaukee
and vs 3Qnnesota that Mr
Justice Bradley dissented In that case
the decision In which nevertheless
survives and will ever stand let us
hope ap Mr Blatchforts monument-
It Is alto true that Mr Lamar sym-
pathized with Mr Bradley both
senaativ about states Rights andstrict
construction dogmas In fact JusticeBradley says page 466 inferentially
that he would nave stood with the courthad it been a1 Federal case arising un
dec the fifth amendment and not aState case arising under the fourteenthamendment For says he The fifth
is prohibitive as to the Federal Gov
eraments In this compen-
sation for taken fo public
use the States make their
tions by State constitutions orThey are only theFederal Constitution to provide dueprocess of law Due process of lawI remark Is the keynote of ourliberties to which all must tune theirhearts with which the Federa Constitution permits no State to get Intobut in matters within Its own
this decision says so to regulate bygeneral laws the Internal management
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of its own service companies
whose charters are accepted subject to
such expressly reserved right a are
thou force or may thereafter be
amended or imposed by future general
laws future constttntiooa or
legislation

But no State can undertake to do that
sort of thing private or special stat-
utes nor can Congress do so by a pri-
vate act especially enacted to aJCert pri-
vate charters without due regard and re-
spect to the tight of review reserved In
and by the fourteenth amendment
which te in as full force vigor and A-
ffect today as It was VK when this
famous decision was rendered

Recalls Noted Opinion
In concluding I beg to again direct

your attention to the able opinion f Mr
Justice Moody hereinbefore briefly

to speaking for a
court in the Knoxville water case d
livered during the October term of last
yearThe

courts ta dear cases ought not
to hesitate to arret the operation of
confiscatory law but they ought to re-

frain from interfering In cases of any
other kind Regulation of public service

conditions ot necessary monopoly
will ocur with greater and greater fre-
quency as time goes on It Is a delicate
and dangerous function and to b
exercised with a keen sense of Justice on
the part of the regulating body met by-
a frank on part of the
company to be regulated The courts
ought not to bear the whole burden of

property from confiscation
though they win not be found wasting
where the proof te clear The legisla-
tures and subordinate bodies to whom
the legislative power has been deegated
ought to their part Our sod il sys-
tem rests largely upon the of

property and that Stae or com-
munity which seeks to tevaie It will
soon the error In the disaster
which follows Tbe sight gain to the
consumer which he obtain from-
a reduction in the rates charged bypub
lic service corporations te as
compared with his share ia the ruin
which would be brought about by deny-
ing to property its
thus unsettling values and destroying
confidence On the other hand the com-
panies to be regulated will and it to their

interest to furnish freely the
which a Just regulation-

can be
It Is unnecessary and perhaps would

be out of place forroe to add a word to
this magnificently reasoned out admont-
tlon to the legfetalve mind and to all
whom It may concern

before closing my remarks my obliga-
tions to many eminent counsel who
been consulted as to the legal points in
volved in this case and especially my
indebtedness to my associates Messrs
R Ross Perry Son for assistance de-
rived from the able brief prepared
and filed by thorn te the Gas cases
of Columbia two years ago

Gentlemen of the Committee T bee
thank you very muck Dot for your
kind attention but indulgence in pos
porting the final bearing for my romfort
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A cigarettemade golden Virginia and
Carolina blended exquisitely
Their flavor is superb In aH a splendid
smoke

A product o tlieSouSieinfieldZS-

aacbaH aaXaaMe cixspo-
nin each package

Old Mill Cigarette are padcEd in
TINFOIL

A LINIMENT FOR EXTERNAL USE
Oheerfulnejp and a bright disposition during the months before 47are among the greatest blessings a mother can bestow upon the little

life about to begin Her happiness and physical comfort will largely govern
the proper development of the health and and nature of the child Mothers
Triend contributes much to the mothers happiness and health by the relief
and mental comfort it affords It is a liniment composed of penetrating oils
and medicines which lubricate the muscles and tendons of the body soothe
the swollen mammary glands cause a gradual expansion of the skin and
tissues anti aid In the relief of nausea The regular use of Mothers Priead
greatly lessens the pain and danger when baby comes and assures quick
and natural recovery for the mother Mothers Friend is sold at drug stores
Write for our free book contining valuable information for expectant mothers
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