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THE ANACONDA STANDARD: MONDAY MORNING, MAY 26, 18g0.
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their deputies, especially in the more pop-
ulous mining counties, have usually at-
tended for this purpose at places conven-
ient of access for the laboring popula-
tion, and taken the declarations and ad-
ministered the oaths prescribed by the
act. Nor has the Montana practice in
this respect been singular or unprece-
dented,

There is another important question to
which we now direct the attention of the
court. 1t was alleged in the replication
filed by the contestant that 100 of the votes
regiftered and cast at precinet M for re-
spondent were not at the time they so
voted gqualified electors in that they had
not before voting taken an oath to sup-
port the government and constitution of
the United States. On the part of the re-
spondent a motion was made to strike
out that portion of the replieation on two
grounds: 1, That the alleged factif a
valid and sufficient mind of contest,
ghould have been set forth in the com-
plaint or statement of contest, and came
oo late in the replication. 2. That the
tact alleged was irrelevant and immater-
ml, and did not eonstitute a valid ground
of contest, The court granted the motion
and those allegations were steicken from
the replication.  This action of the court
is assigned as error,

L. This involves first a matter of plead-
ing, and whether a new and substantive
ground of contest can be set up in the
replication,and whether it must be alleged
in the complaint or in an amendment
thereto made in due ume. It will be ob-
served that there was not application to
amend the complaint by mamul the alle-
gations in question & part thereof —they
were left to stand or fall as part of the
replication, flled  long after the time
fimited by statute for setting forth the
grounds of contest in such cases,  (Com.
Stat. Mont.) On this ground alone, we
submit, the ruling of the court is justified
upon the ordinary principles of pleading.

2. As to sufliciency of the alleged fact
iself. Andas to this we remark in the
first place, that the presumption of law is
that all voters are legal voters, It is the
nmlllurmm'unmmiun that all persons are

presumed to obey, and not to violate the

w. Here then it was alleged that 100 of
the votes cast for Sullivan at precinet M
were illegal votes, Why V' Solely for the
reason, as alleged, that the voters had not
before voting taken an oath to support
the government and constitution of the
Unite | States,  But suppose these voters
were native born citigens  of the United
States, then it was not incumbent on
them to take that oath,  1s there any pre-
sumption that they were not native born
vitizens of the United States? No: the
presumption is the other way - in favor of
the legality of their votes, and it must be
alleged and proved by the contestant that
they were not citigens, and not being so
that they had voted without taking the re-
quired oath.  But there was no allegation
that the voters referred 1o or any of them
were not eitizens, It is merely alleged
that they were illegal voters for that they
had not taken a specificd oath,  But *non
vonstat™ that they were  required to take
the oath: for all that appears they may
each of them have been o native born

American citieen, That fact, i favor of

mnocence, will be  presumed, until the
vontrary is showun. And here the con-
wrary is not even alleged. It is no answer
1o say that the nimpﬁ allegation of ille-
gality was enough without assigning a
specifie ground;: for even if that extreme
view could be admitted, o specitie ground

i this case is assigned, and that ground

is insatlicient. Amd  here the discussion

and shall have resided in the territory

Again at the ninth session, Febraary 11,
176, the same provisions are again
enacted, declaringall citizens and all per-
sons who had declared their intention to
become citizens, entitled to vote, with
some change as to period of residence,

The revised statutes of Montana of
1879, enacted by the twelfth legislative

assembly, being a codifleation of laws in
force on the 21st of February, 1879, re-
enacts the same provisions as to the right
of suflrage.
At the same twelfth session the above
section is re-enacted with a change in pe-
riod of residence of voters,

We next have the revision or *Compiled
Laws" of 1889, the volumes now in general
wse, being o compilation of all laws in
force on January 10, 1887,

Seetion 1007 repeats the same provisions
as to qualifieations of voter.

Thus we have the territorial law on the
subject brought down the 10th of January.
1847, Citizens and those who have de-
elared their intention to become such are
entithxd to vote for all elective oflicers,
and still there is no requirement in this
or any previous territorial enactment that
such declarants shall go further and take
an oath to support the government and
constitution of the United States. Section
1021 of the Compiled Laws puts the inten-
tion of the legislature in this regard be-
yond doubt, for it preseribes in terms the
oath to be taken by voters when chal-
lenged, and the declarant is simply to
swear that “he has declared his intention
to become a citizen of the United States ;"
there is no clause to support the govern-
ment and constitution of  the United
States,

See also the general sehool law and the

sath therein preseribed for voters, to-wit:
“You do solemnly swear that you are a
citizen of the United States or have de-
clared your intention to become sueh.'”

And the provisions of the registry law,
enacted arch 8 1889, at the 16th and
last session of the legislative assembly,
held under the tervitorial organization,
show with the utmost clearness and pre-
cision the intention of the legislature to
extend the right of sulfrage to all those
who had declared their intention to be-
come citizens, regardless of whether they
had taken an oath to support the govern-
ment and constitution of the United
States,  See, 6 preseribes that all persons

applying to be registered shall first take
the following oath: *1 do solemnly swear,
or aflirm, that 1 am a etizen of the United
States, or that 1 have declared my inten-
tion to become a eitiven of the United
States: that 1 am of t we of 21 years,
and have actually and not constructively
been a bona tide resident in Montana six
months and in the county thirty days,
next preceding the day of the next ensu-
ing election, and that I am not registered
elsewhere in Montana for this clectoral
year; so bhelp me God,”

See also the provisions of sections 7and
® of the same statute,

The foregoing examination of the terri-
tormal legislation discloses the fact that
the statutes of the territory have never re-
quired as a prerequisite to the right of
sullrage that persons who had declared
their intention to become eitizgens, should
take an vath to nupamrt the constitution
and government of the United States,
Time and again the very form of the oath
to be administered to this class of voters
when challenged, or when applying to be
registered, has been preseribed in the
statute, but such requirement was never
mentioned, or made part of such oath,

purporting to limit the legislative power
of the territories in the matter of suffrage

complied with,

often-repea

court the authority to take such
tions of intention, and had gone

its
- and days to | voters must have taken,
:nmt’ "'d'::o‘?"w tn'a“ the originel statute requiring such decla- | oath the
mmlannmionbolum rations to be made before a court of re- the

marshal, attorney and BUrveyor-
general. It s made the duty
of the secreta of the terri-
tory, by the organic act, to transmit
within 30 days after the end of each ses-
sion of the legislative assembly one copy
of the laws and journals of the assembly
to the president, and two copies of the
laws to the president of the senate, and
to the speaker of the house of representa-

tives, for the use of congress, in order

that they may be kept fully informed of
the action of the territorial vernment,

and the character of its legislation, It is

to be presumed that this duty has been
Yet congress has never
in any instance exercised its reserved
power of disapproving or annulling this
territorial enactment on
the subject of suffrage.

Under this rule of sullrage as preseribed
by the territorial legislature, the territory,
throughout the whole period of its exist-

ence, has elected all its logislators, who

have enacted its vast mass of legislation ;
all its elective officials and  its delegates

to congress, who have been received and |
seated without objection by the house of
representatives,  And coming down to
the organization of the state, the dele-
gates to the constitutional econvention,

who formulated the organic law of the
state; the members of the state legisla-
ture; the long line of state, county and
township officers from governer down to

constabl !‘i..:.lit‘ entire judiciary, includi

the members of this honorable court,
were all elected under and in conformity
to this territorial rule of suflrage; that is
to say, by a popular vote, of which it is
believed from thirty to forty percent. was
cast by persons who had simply declared
their intention to become eitizens, but
had never taken an oath to support t
constitution and government of the
United States, And if these votes are not
legal, as it is quite uncertain which of the
wilitical parties received the greater num-
wr of such votes, it is manifest that it
would be impossible, without a general
scrutiny, to determine who in the long
list of candidates at the late election was
elected by legal votes,

It is now seriously propmsed to dis-
franchise at one blow “Illl great mass of
voters, who have failed to conform with
this provision of the act of congress,
through no fault of theirs, but solely

through the mistake or inadvertence, if it |
bhe a mistake or inadvertence, of others, |

over whom they had no control, namely,
the territorial legislature, the territorial
governors  and administrative  oflicers,
and to take away from them a right which
the constitution (Art. 9, Sec. 2) plainly in-
tended they should exercise for the peried
of five years after its adoption.

We maintain that in this condition of
things the law did not require such an
oath from this class of voters, It is easy
to say that here is a positive law of eon-
gress prohibiting the territorial legisla-
tures from bestowing the right of suffrage
on voters of this class who had not taken
an oath to support the constitution and
government of the United States; that
the laws of congress are parnmount in
the territories; that a territorial enact-
ment in conflict therewith is void, But
while this is true in a general sense, it is
not the whole truth. It has its limita-
tions,

Congress by its inaction, by its acquies-
cencee, and, as we in this ease contend,
its participation in a long established
course of legislation and practice under
it, like that to whieh we have ref

The provision of the law of congress | may and should be held to have ratified

that legislation and practice, even though
they be contrary to an express enactment

this

]
;
o

of
is
of the

ontana, the wlent, Eugene D, Sul-
livan, was elec to the office of sherifl
of the county of Silver Bow,

There is anothér proposition which we
desire to submit to the consideration of
the court. Itis, we think, a grave ques-
tion whether under the system of votin
established by the registry and secret baE
lot laws of Montana, any judicial inquiry
whatever can be mace su uent to the
election into the qualifications of voters.
All evidenee of this character was ob-

ted to by respondent in the trial court,

ut the jection was overruled. We
limit the proposition to a judicial inquiry,
for doubtless legislative bodies, being
judges of the election of their own mem-
bers, may conduet their investigations in
accordance with their >wn methods,

This i= a government of the people—a
government deriving its just powers from
the consent of the verned,. The su-
preme arbiter from whose decisions, ex-
pressed under the forms and limitations
prescribed by law, there is no appeal, is
the will of the majority. To ascertain
that will, to give it free and unobstructed
course, and to render it not only theoret-
ically but practically decisive and con-
trolling in the affairs of government, is
the ﬁmt problem of practical polities
which imperatively demands a solution.

With this end in view we have long
since cut loose from the original open
viva voce method of voting, and substi-
tuted the ballot system, the distinguishing
feature of whiel is secrecy, aiming
thereby to protect the voter from those
sinister influences which tend to control
or subvert his freedom of choice. And
there has been a progressive increase in
the stringency of the enactments which
tend to secure this result, culminating at
last in the adoption in hunuun. and in
many of the states of the republic, of a
system of registration and ballot laws,
which aim not only to render the ballot
secret, but to make that secrecy impene-
trable. So important has this been
deemed by the legislature, that the
ballot law it is made a criminal offense
for any voter to show his ballot so as to
reveal its contents, or the name of any
candidate for whom he has marked his
vote; and it is also made a ennme for any

sl-alwn to solicit the elector to show his

ot.

The registration law, by many and
claborate provisions, has instituted a
thorough going serutiny into the qalifica-
tions of voters—a scrutiny  conducted
under oath, and not merely by set ques-
tions or prescribed formulas, but the
registry agents are invested with the
power of oral examination, which they
may pursue to any extent in their discre-
tion.

1f the election officers do their duty it
is next to impossibleifor any disqualified
voter to get his name on ﬁllle reg-
istry lists, or run the gauntlet of the ex-
aminations and challenges which will
meet him ot every turn from registry
.::31.. jruudcm of ellectkm and tb? :aa:;
o partisans and man o va
candidates ; and if he ahogﬁ; succeed he
will vote at the imminent risk of detec-
tion, and of incurring the penalties pre-
scribed for perjury, and illegal registra-
tion and voting.

To throw all this to the winds and open
the door to a post factum investigation
in the courts, carried on long after
election has closed, and accompanied by
prolonged litigation, is, we think, a mat-
ter of doubtful expediency, for which
there is no clear warrant of law.

Public offices are provided for the bene-
fit and service of the people, and not for
the profit of the incumbents, and public
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