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Supreme Court Syllabi.

Nao. MR

The State of Kangs
\Wiiliam Shive and B, Underwosd.
Errar from Renp County
REVERSHED.

Sy Habin, Hy the Court. Duster. O J

Whirs twe pevdpid Jolntly nocused of
orime defend upon the ground of whete
at the time of its commission, but testl-
mony I offerel tending to prove thelr pres-
wnee it i point w few miled from the seéno
of I occurrens i fow hours prévious to ts
commisston, it 16 error 10 recelve o evi-
denes o madled epvelope addressed to ome
of them and having upon 1t the peturn
vipd of the other, where e genuineness
an sent by one aml recelved by the other
I nol shown, por the connection of the
recelver with it shown hy proof of Its pres
vious possession by him, oF Inferable foom
wny other tiet than his name and ad-
dress written thereon,

All the Justices copeureing.

A Lrue copy.
JNO. MARTIN,

Altest:
[Beul.) Cliak Suprems Court.

No. el
Jessle . Dinviw
Vi
Oeorge ©. Threlkell, ot al
Error from Wyandotte County
AFFIRMED.

Kellubis By the Court, Dosters € J.
1L Mhe tanning of the statute of limita-
tions In fovoer of persons in adverse pos-
sopaton of land, 4 pot suspended by the
death of the opposing clalmant and the
dissieent of b cause of actlon for the re-
vovery of the land to his minor helre

2 A jgenernl verdiet of a jury In favor
of & person --Iulmims lnd By adverse pos-
avinlon, mude 1o disregard of an erro-
neous  Instruction as to the time when
the stitute of limitdtions begnn W run,
does not constifute reversible error upon
the theory thiet such Instruetion, though
ciToneoun, I8 the lnw of the case to the
jury, where all the facits lh regard (o
possossion und other matters materinl (o
the rights of the partles were cither ad-
mitted, provid by uncontradicted docu-
mentary evidinee, or wers speclally found
by the jury, and where judgmoent cannol
b entered according to the right of the
case upon the fact so admitted, proved
or found, without projudies from the op-
roneous Instruotion,

All the Justices coneurring.

A trae copy.
JNO, MARTIN,

Allest:
[Bend.) Clerk Bupreme Court.

Nin, M,

R. B, Ward
Vi,
Edwanl Ryba.
Error from Republic County.
REVERSED,

Byllatius: By the Court. Doster; C, 1.

Al agent who tilees In his own nome n
Wil of sale of personal property In pay-
ment of A debt due to his princlpal and
who upon taking poesession of the prop-
ety for hin princlpal 18 dispossesssd of
it by third parties, ¢annot malntain re-
plevin In hie own name for its re-posses-
Alon under o f(omrul allegntion of owners
ship In himsdelf, without stating the facts
i relation to his specinl interest and right
ol possession.

All the Justices concurring.

A lruo copy.
JNO. MARTIN,

Atteut:
| 8ol ) Clerk Supreme Court

N, VR

Churles Buaton Keith
Yl
Willlam. Eiton,. et ol
Brror feom Johnson County.
AFFIRMED,

Syllabus, By the Court. Doster, C. J.

1. The Interpretnton of o foreign will
as to the meaning of words used In it la to
he ascertained by the law of the testa-
tor's domicile, unless the clrcumytunces
surrounding the testator or the language
of the insteument as & whole requires a
different Interpretation, or unless an In-
terpratntion by the law of the testator's
domieile will contravene the Jaw of the
State in which it ix offered for record
nnd. probate.

2 The statutes of Miksouri disables an
illuﬁlummu cohild from inheriting from the
father, excopt under conditions of Inter-
mirringe by the parents and recognition
uf the child by the father, it the statute
of thix Btate Invests an  llegitimate
with the quality of Inherltance from the
father, If the child hus been recognlzs
by him ns his: Held, that whers o will
exdeuled In Missouri, by o person domi-
viled there, dovises a life estate In lands
in that and three ather Btates, Including
Kansas, 1o the testator's som, with re-
mainder "to the beirs of his, the son's,
body,'” the testator will be presumed (o
have used the words “heirs of his body"
i aecordance with the laws of his dom-
lefle, and hence that an Mlegitimate child
of hia won. horn mema testaior’s denth.
ot TIEO TR Y o8 R

e wi of thin State,
is not entitled under the will to take the

lands In (hie Btate albhg with the legiti-
mata linoal descendants of the son.

All the Justiees conourting.

A true copy.
JNO. MARTIN,
Clerk Bupreme Court,

as revpivers of the
R R Co.,

Vi
Ruchel V. Sutton,

40 W. Relnhart, et al,
A, T & B F

Kiror from
AFFIRMED,
By the Court.

Laaon Cotnty

Syl Dopter,

LoUinder wections two wml three of (he
ot of t'nluﬁ"_-na of August 11 1888, amed-
ittory of the Federal Juodiclary aet. re-
colvers over proporty appointed by the
United Btaten courts are reguired (o man-
age or operate the trust property wecord-
ing to the tawn of the State In which it
Is sttuated, snd they muy be sued in re-
speet 10 lin management or operation In
tho courts of such State, without the pre-
vious leave of the court appolnting them;
and In such cases u findgment rendersd
In the Stute court In conclusive uwpon the
Pederal court ns to the existence and
the wmount of the plaintift's colaim; but
tho thme and manner of Its payment are
to be controlled by the court under whose
ardern the receiver acta,

2 A rallway :_-mmmni; hag no right to
alg o diteh on It right of way for the
driinige of surfics wikter S0 near to the
line of & street In i town 28 o encroach
upon the street by the erosfon of the soll
of ite banks, And i it dovd 50 the owner
af lots abutting upon the oppodte side
of the street, who keeps hotel upon them,
and whoste Upe of them for Kudh purpose
In mnterially interfered with by the wid-
entng o the diteh Into the street, may
maintuin an action for the abotement of
thir ditely us = private nulsanee, and fop
damuages cuoned by L

ALl the Justioes concurring.

A trug copy.
INO. MARTIN,

Attost!
[Benl.] Clerk Supreme Court,

No. 10041

In the Matter of the Potition of Frank
Palmeter for the Wit of Habeas
Corpus.

ORIGINAL PROCEEDING IN HABEAS
CORPUS.

Petitioner discharged.

dytinbun By the Court,  Johnaton, J.

1, The power of a Pollee Judge to im-
prison for contempl cannot. Teal on W
mere Implication or Inferénce, bul must
be clearly expressed In the statule.

1 The general welfare clause, which i
thoriges n  Clty Counell to ennct = such
ordinances as may b deemed expediont
for mulntaining the pelicde, good governs
ment and welfare of the ¢ity and its trade
and eommeres, does not authorlze the
City Councll to confer power upon the
Poliee Judge to adjudge & person gullty
of contempt and to Imprison him therefor.

All the Justices ocucurring.

A true oopy.
JNO, MARTIN,

Attont:
[Beunl.] Omrk Bupreme Cotirt,

No. 1.
The Biate of Kansax
Vil
A, I Fiubband.
Ertor (rom Shawnes Counly.
REVERBED,

By Nabins, By the Court,  Jehnsion, J.

Necelvers. are not  agents within Ahe
joeaning of section 88 of the crimes act,
und nre not sublect to propscution under
the lutter part of that section, which pro-
videa In offoct that I any agent  whall
negleot or refuse to dellver to his em-
ployer on  demand money Or - property
which comes Into his possesiion by virtue
of such employment, offfce or trust after
deducting lawlul foes or chiarges, unjiss
the sumie bux bean lost by means beyond
Itie control, or his employers have per-
witted him to use the same, ahall upon
vopvictlon be punlshed as for embettle-
mint,

Dokier, ¢ J.. concurring.
Allen, J.; coneurring specinliy.
Johnaton, J., dlssenting,

A true copy. )
Altest: JNO. MARTIN,
[8enl.] Clerk Supreme Court.

No. 10870
F. G. Hentlg
VA,
H. Pipher, ot al,

Error from the Gourt of Appeais, Northe
#rn Department

AFFIRMED,

Sylinbus. By the Court, Johnwton, J.

1. A person who holds possesslon of reud
wptaly under a clalm of ownership ks en-
titled 1o recover the sime ad agQIDSL one
wht hast oo rlght or Utle to the samee,

L Where a leuschold Interest In langd s
sold ot Judicinl sale the  purchuser ne-
quirex no greater right than the tenant
leld, and, ke the tenant, he will not
e pormitted to dispute the title of the
lundlond nnder whom he holds,

4 K. purchased land at o thx sile and
u desd thereto was Issued to him without
in know L ‘ew months afterward
he aceepted the full amount of his olalm
for taxes from the owner, and & writlen

relunne or writing of redemption was given
by him. About sixtesn years altorward
he wo Informed by H. that & tax deed
Nhad boen made to , and upon the re-
nquest of M., and belleving that It would
b wn act of justice to the real owner,
he midde i quits

him at the same t

Lepost L the land: Held, that K, had
title or intereat to convey, and that H.
wesqulesd pune through the quit-claim deed.

Al Ihe Justioes cobeuring,

A Lrua copy.
Allest: JNO. MARTIN,
Merk Supreme Court.

| Beul. )
No, gt .

Topekn & Suntn Fe Roll-
roud  Company

VA,
M. H. Osburn.

he Aehiwon,

Ervor from Hirper County.
REVERBED.

By llubuw, By the Court. Johnston, J.
1T showlng the quantity and vialue of
wheat alleged to have bevn destroyed by
five, 5 witness ghould be confined to his
individual knowledge aud judgment, and
not permitted to give (he estimate of con-
cluston of another who also made an ex-
pmination a8 0 guantity and value.

£ When It Is clalmed that a oortaln en-
pine, In charge of & particular ehidnosr, wan
defective  nmd wWis so nrﬁ:lnully miun-
sged ak 10 uhnedessarily throw out fire,
from which damage resulted, teatimony
of the condition of another engine or of
the carsless conduct of other sngineers
i ordinurily not sdmisshble,

3 The declomtions of the sectlon fore-
mun wnd depot agent of the rallrosd com-
pany, miade after the fre occurred, in re-
pugd to the condition and management
of the enging, and which had no conned-
thon with the business committed Lo them,
Hre mere hearsay.

ANl the Justices conearring,

A troe eupy.
JNO. MARTIN,

Atient:
| Basink. ) Merk Bupreme Court,

No, 1475,
Mury W. Johnson
VA,
©, J, Jones, ot al,
Error from Filnoey County,
REVERSED.

Byllatiug, By the Court.  Johnston, J.

L A Juldigment by defuult based upon
personal service of summons on otie of the
-{uhru-lmlln i5 e conclusive ngalnit such
defendant upon every matter ndmitted by
the defanlt ns any other kind of Judgment.

L Buch w Judgment having  been duly
vendered wnd entered of record, and the
torm at which it was rendered  having
pussed, can only e yaculed or set aside
at the timer and in the manner provided
by litw.

A, Bo long ad the Judgmunt stands the
defendant hag no right to fille answers
raising  Isdues  fAnally determined by the
Juidgruent, and the court hie no power o
re-try them.

All the Justlees concurring

A Lruw copy.
: JNO. MARTIN,

Attesn;
[Senl ] Clerk Buprems Court

No, W54,

wlielpnl Chler of the
Nutlon, ete.,

Judl B Muyes, us

Uheroken

Ve,
The Cherokee 8Sirlp Live Block Associn-
thon, wt al

Hrror from Humner County,
AFFIRMED.

By linbus, By the Court, Johnston, J.

A lease of lands in the Cherokee Outlel
was miade by the Choroled Natlon to the
defendants in vislntlon of sectlon 20 of
the Boevised Statutes of the United Biatea.
Posserslon was taken nnder the leaso, atil
the defendants falllmg Lo pay a part of the
stipuluted rent, an action wan brought
in belalt of the Cheroker Nutlon to re-
cover the sdme:  Held, that as the leass
wns prohibited by luw and Wegnl, no we-
thon can be muintained thereon,

Doster, C J., concurring.
Allen, J., dirgenting
A Lrue onpy,
AtLtent:
{8l

JNG, MARTIN,
lerk Bupreme Court.

No, W9,

Tho Stute of Kansas;, ex rel,
VA,
. Durtan, us County Clerk of Gray
county, Kunsin, e il

Frror from Gray County.
REVERSED,

Hxlinbus, By the Court, Johaston, J.

ioIn n mandamus  procesding to con-
temt i colnty seal election brought afler
the eleetion i held pnd the result declargd,
evory matter affecting the valldity of the
sleetion, Inv[udlnf‘ the sufficiency of the
petition on which the electlon was or-
dured, miy be Investignted and determined,

t. Electors of the county who particl-
wted in the electlon are not extopped
L‘urn Instltuting the statutory contest ques-
tioning the validity of the election.

ill the Justices conourring.

oy o INO. MARTIN,

Attest:
18eal.) Clerk Bupreme Court.

No. WsL
They Btate of Kunsas
Oeorge IIT“I‘humu
Appeal from Anderson County,
AFFIRMED,
Sylinbun, By the Court. Allen, 3, i’
1. The testimony eximined snd held suf-

fuient to sustain k convigtion of rape on
i female under the age of J4 years

% In such cuse the venve nd woll us
the eriminil act may bo edtablivhed by
cirvumstantinl evidence.

L Flight by w person novisod of w erimes
though not of ftaelf sufficlont to support ™
o convietion, s & clreumatance that
I shown agpinst him and given
wolght. nw  the jury deem It entitled
to, wnd It (s not error for the court n
the instructions to the jury to montion ¥
foot that evidente tepding o prove v
han bosn off , and may ba con S
by them as w clroumstance bearing on the
gullt of the aectived, with all other
avidonce in the e E

All the Justices coneurring.

A true copy.
JNO. MARTIN,

Altunt:
[8enl, ) Clerk Supreme Court.

N, Hosxy,

The Fivst Natlonal Bank of Topekn
David H. Iiaﬂvlmw:rtnn State Tl‘i‘lm‘l‘j‘_f.“f‘
Original Proceeding in Mandamus.

JUDGMENT FOR DEFENDANT, ©
Syllabus. Allon, ( .’

The Htate Tronsurer will not be e
pelled by mandamis (o reginter wnd -_
wrders drawn upon the parmanent sohobl
fund by the Btate School Fund Cnmmk?
dlonere (o pay for bhonds pul
thm, where It appears that the ]
agread o W pald Ix more than (e nes
tuil market price therpof at the time of
the purchase, even  though lhe excoss
wbove the market price be ao small that
thiv ’mrrhuu cannol by declarsd an lms
provident ane.

By the Court.

All the Juntless sonpurring.

A tran copy.
JN(Q. MARTIN,

Allent:
[Heal.) Clerk Bupreme Conrt.

No, 1857,

The Muryaville Investmont Company
A,
Withelm Holle, ¢t nl

Error from Court of Appeals, Northern
Depirtment, Central Division.

REVERSED.

Byl ks By the Court. Allm, 2L

1 The townalte of Palmetto was etitared

hy the Probate Jnd‘r of Marshall county

for the Mt of the o nis lgn .

under the net of Congress of May 23, y
w

He theréafter conveyed the 'E;upmr
and eleven other partles nifmed as nLaP-
bers of the Pulmetto Tawn Compiny, whith
wid d corporntion, M. and wsevernl of
the others ﬂ!ll\‘@i‘ﬂll thelr Interests o the
plalntif which brought this wsuit o res

cover ceriain lots  oocupled by the des

fendants, The defendants claimod by virs

tiue of pdverss possession under o vold
thx deed for a perlod of about ten yeurs: &

Heél:  FIrd—That the deed from the
Probate Judge to M, and the others cons
seved novrlld ttle an agnlnst the dufend- &
ANt .

Becond=Thut uncertainty am to the re=
npective vights of the Pulmetto Tum
Company and the persons named In thy
deed from the Probate Judge, nelther en-
larged or diminished the rights of thi dee
fendants under thelr tax title, \

Third—That mere fallure to mruﬁ his
tile for & long period of time will not &
ewtop the owner from malntaining an e
ton agalnst one elnlming under o vold™
tnx doed, whone rlnlwllll}!l hitl - nRw)
dpened into a tithe by prescription, and |
not  protectsd by any stetute of loitas
tions,

Fourth—0Ons who clalme under o thx
title s chargeable with natlee of the uii-. N
enee of the orlginal patent Uthe as gu - v
vorse olnlm, and It Is importunt w o
the faotn in o cnse like thix whether na |
I rightly or wrongly lnformed s to wh
the holder of that title may be, N

Fifth—Eatoppel by conduct arlees onl
whers the person clalming the esiog
¥ Influen in some degree by the eom=
duet set up as constituting the uup
and the fullure of the owner of town lotss
to pay the taxes on them does not operat
hy way of utn;:rcl to strengthon or vl
dute a vold tux deed. L
illlr.h» Justiows conourritig. L
e gige.
. INO. MARTIN,

Attent: r
{8eal.) Clork Suprems Court,

No. s,
John Behrimpeher, ot al,
John 8, St::“lnm et al

Lrror from the Court of Common
of Wyandotte Uounty,

AFFIRMED.
By llabus. By, the Court. Allen,
After rentrictions on the nllgna :
fiunds patented to luco t 1
Indians wern removad tha ty @
17, title thereto might be
cupuncy under clalm of ownershop &
where the defendants were in the ae
ontinued on page i)




