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MR. HULSEMAN'S LETTER. --

tkakslatioit.
ArsmtAS Legation,

Vhingtoni August 29, 1853.

The underSigncd, Charge d' Affaires of bis Ma-- ;.

tl.o Rmner.ir of Austria, has been instnic- -
.- -j ..u-- S. it,:....... nffiml not tb the iionoraoie
LUil ftUMitrp "

Secretary of Stftc in relation to the difficulties

which have-occurre- d between the agents of the

two Governments at the port of Smyrna.
The fuels which came to pass on that occasion,

are of public-notoriet- and the undersigned thinks
he may confine himself, in his comments thereon,
to the most prominent points. Our Consul Gen-

eral, Mr. do Wecfcbccker, exercising the right of
jurisdiction which has been guarantied. by trea-

ties to the consular agents of Austria in the Eist,
relative to their countrymen, had caused to bear-reste- d,

and conveyed on board the Austrian brig-of-w-

" Hnszar,,'' the Hungarian refugee, Martin
Kostza, who, residing ot one time in the interior,
at Kuwhia, had left Turkey, in company with Kos-BUt- h,

and who, after having pledged himself in
writing no' to act foot again on Ottoman terri-

tory, broke that pledge by returning some months
since to Smyrna. This arrest gave cause to some
reclamations which Mr. OiHey, United States
Consul, conjointly with tho commander of the U.
S. gloopof-w.- r " St Liuis," anchored in ther ads
before Smyrna, deemed it incumbent upon them-
selves to address to Mr. de Wockbecker, basing
their domands upon the fact, that the aforesaid
Kostza having, according to ihem, caused himself
to be naturaliz' d in the United States, was enti-

tled to the protection of the American authorities.
Upon this, the Consul General of the Emperor,
accompanied by the American Consul and the
American commander, repaired on board the
" Huizar," and these two functionaries had it in
their power to convince themselves, from thedec-laratio- pi

of the prisoner himself, that the latter
had not acquired the quality of citizen of the Uni-

ted States, and that he was not even provided

with an American passport.
On his own part, the Charge d' Affaires ad inte-

rim, of the United States at Constantinople, ad-

dressed a communication, on the 27th of June, to
the Imperial Internuncio, (Minister,) the object
of which was to ask for the release of Kostza,
upon the plea that he had taken some steps to be
admitted as nn American citizen. Baron de Bruck
replied to this request on the same day, refusing
to comply with it. Two days after, Mr. Hrown
returned again to the charge, by forwarding to
Air. de Bruck a copy of a declaration purporting
to have been signed by Kostza, in New York, on

thc31atof July last.and which the Charge d' Af-

faires of the Union s to regard suflicicnt to
i nply the naturalization of that refugee in Amer-

ica. The Internuncio replied, that it was impos-

sible for him to alter his determination, as he
could not consider the individual in question as
belonging to a foreign jurisdiction so long as the
ties wnicTi bound him to his country were not le-

gally dissolved.
The undersigned thinks it proper to embody

with the vcrv text of this note, a copy of the
document above mentioned, which has served as
the basis to all tho extraordinary proceedings,
both on the part of Mr. Hrown. and that of the
commander of the St Louis. Here it is :

Tirrr.ATtATJON MADE BV MARTIIf KOSTZA.OF AlLT
r.ni-O- E TO THE GoVEKlfJIENT OF THE UNITED

"States- -

I, Martin Kostza. do declare, on oath, that it is

bsnafule inv intention to become a citizen of the
United States, and to renounce forever all alle-

giance and fidelity tn all and every foreign prince,
potentate. Slate" and sovereignty whatever, and
particularly to the Emperor of Austria.

Sworn in open court, this 31stday of July, 1852,

before me, Clerk of the court, &c.
(Signed,) MARTIN KOSTZA.

I, 1,' Clerk of the court of , being a
court of rerord, having common law Jurisdiction,
and a Clerk and seal, do certify that the above is

a true copy of the original declaration of Mr.

Kostza to become a citizen of the United States,
remaining opened in my office.

In testimony whereof, I have hereunto sub-- l.

s. scribed my name and affixed the seal
of the said court, the 31st day of July,
1S52.

, Clerk.
It is difficult to conceive how the Representa-

tive of the United States could have sought to
found a proof of the pretended naturalization of
Kostza upon a document destitute of all authentic
character, seeing that the form of legalization
which is affixed to it, and which alone could have
invested it with that character, leaves in blank
both tho name of the tribunal before which the
delaration of Kostza must have been madcand
ihe name of the Clerk who is supposed to be the
depositary of the original document, and that,
moreover, this pretended legalization has neither
hignaturo nor official seal attached to it. But
oven admitting the authenticity of this declara-

tion, and mpposing that Kostza could, without
violating the laws of his country of his own ac-

cord, and without any other formalities, have bro-

ken asunder the ties which bind him to his native
soi1, the tst of the document shows, that the
author of it has done nothing more than to declare
his intention of becoming a citizen of the United
States, and, with that object in view, of rcnoun-ein- rr

his rights of nationality in the State3 of the
Emperor.

A few days later, a new and lamentable episode
occurred to aggravate the question. On the morn-

ing of the 2d of July, the commander of the Amer-

ican sloop-of-wa- r" St. Liuis," Sir. Ingruham.sent
n message to the commanding officer ot the"Hus-za- r

" to the effect that, in pursuance of instruc-

tions received from the Charge d' Affaires of the
United States, at Constantinople, he had to call
upon him to deliver the aforesaid Kostza into his
hands; adding that if he did not receive asatisfac-tor- y

answer "by 4 o'clock in the afternoon, he
should cause the prisoner to be taken away by
main force. As it was reasonable to expect, our
commander, instead of complying with this re-

quest, prepared himself to repslse force by force;
and when, at the hour designated, the American
commander, getting ready to carry out his threat,
ranged himseif alongside our vessel and brought
his guns to bear upon the imperial brig, and was
about to carry matters to the last extremity, our
brave sailors, although much inferior in numbers,
were determined to oppose a vigorous resistance
to the act of aggression which was on the point
of being consummated in the neutral port of
Smyrna and on the part of a vessel-of-w- ar be-

longing to a power with which Austria was at
peace. Our only succeeded in
preventing this bl 'ody catastrophe, which would
probably have ended in the destruction of a fe

portion ot the town of Smyrna, and of
vessels ot all nations in the harbor, by consent-
ing that Kostza should temporarily, and until the
settlement of the difficulties of which he was the
subject, be confided to the custody of the Consul-Gcner- al

of France at Smyrna.
The return of Mr. Marsh to Constantinople a

few days after these events, brought on a discus-

sion between himself and onr Internuncio, of tho
question, whether Martin Kostza was to be con-

sidered as nn Austrian subject or as a citizen of
tie United States. Although still ignorant of this
uiscusMim. the imperial uovcrnmem nas come
to the determination n-- t to delay any longer ad-

dressing itselt to the Government of the United
States through my intrumentality. There are
two distinct questions involved in this discussion.
One is the main question relating to the dis-

pute about the rights of jurisdiction which has
arisen between the legations of Austria and of
the United States at Constantinople, concerning
Kostza; the other question, at least fully as ini
portant.is that which has reference to those for-
malities in virtue of which the agents of the Uni-
ted States have drcmetl themselves authorized in
urging their pretensions.

With regard to the first of these two questions,
treated in the correspondence which 1ms taken
place on the subject, between the Internuncio
and the Charge d' Affaires ad interim of the Uni-
ted States in Turkey, the Imperial Government
adopts entirely the views of Baron de Bruck. In
our opinion "Kostza has never ceased to be an
Austrian subject. Ever3' tiling combines to make
the Imperial Government persist in this estimate
of the matter. The mws of his country are op-

posed to Kostza's breaking asunder, of his own
accord, and without having obtained permission
to expatriate himself from the authorities of that
country, the tics of nationality which bind him to
it. The very declaration of that refugee on board
the " Huszar," in the presence of the American

Literal makes no mention of either translator.

Consul and of the commander of thc&St. Louis,

shows that he still considers' himself as a subject

of the Emperor. In,short, even according to
f thlsw ol me uniun, euca auetiaia- -

terms
lion supposed,tohave been aignedby Kostza, and

I Mr. Hrown has pretended to infer his- -

from
naturalization in the United States, is not suff-

icient to produce that effect. The undersigned

thinks he may dispense entering into any further
details in regard to this question, seeing that the
Department of State of the United States, con-

stantly refuses to grant passports to individuals
who find themselves in this category, and that
official publications have been made from tune to

time to that effect
As thero can be n doubt, therefore, concern-

ing the nnestion of nationality, the Consul-Ge- n

eral of the Empsror at Smyrna was without doubt
perfectly justified, when, in virtue of those trea-

ties, which subject Austrain subjects in Turkey to
consular jurisdiction, he seized the person of
Koszta within the pale of his jurisdiction. -

Such being the case, the imperial government
trusts that the government of the United States
will histen to instruct its consul at. Smyrna not
to interpose any obstacle to tht extradition of the
aforesaid Koszta ny ice uousui-uener- ui oi r ranee
to the Consul General of Austria at Smyrna.

But, apart from this qucstiuu of jurisdiction, it
is especial'y the mode adopted by the function
aries of the United States, in order to settle the
matter, which has given the imperial government
tho most legitimate grounds of complaint.

The act of violence Which the commander of
the sloop-of-w- ar " St. Louis" committed against
the Austrain brig " Huszar" that real act of
war, committed in full peace, in a neutral port,
the fatal effects of which were only averted bv
the prudence and moderation of our Consul-Gener- al

at Smyrna constitutes an outrage upon the
principles of the law ot nations ; and the imper-
ial government has no doubt but that this act,
viewed in such light, will have been condemned
by the government of the United States, said
government being itself interested in preventing
tho repetition of similar occurrences.

The events of the 2nd of July at Smyrna pre-

sent in a two-fol- d point of view a serious devia-

tion from the rules of international law.
1st. The commander of the United States sloop-oT-w- ar

" St. Louis" threatened that the brig of
his Imperial and Royal Apostolic Majesty, tho
" Huszar," with a hostile attack, by bringing his
guns to bear upon the latter, and by announcing,
in writing, that if a certain individual detained on
board, whose nationality has been discussed be-

tween the agents of the two governments, was
not delivered over to him at a stated hour, he
would go and take him by main force.

There can be no doubt but that the threat of
attacking by main force, a vessel-of-w- ar belong-
ing to the military marine of a sovereign State
whose tlag she carries, is nothing else than a
threat of an act of war. Now, the right of mak-

ing war is necessarily, and from the very nature
of that right, inherent in the sovereign power.
" A right of so momentous a nature," says Yattel,
(Law of Nations, vol. 2, book 3, chap 1, 4,)

the right of judging whether the nation has
real grounds of complaint ; whether 'she is au-

thorized to employ force, and justifialte in taking
vp arms ; whether prudence will admit of such
a stop, and whether the welfare of the State re-

quires it that right, I say, can belong only to the
bdy of tht nation or to the sovereign, her rep.esen-tativ- e.

It is doubtless one of those rights with-

out which their can be no salutary government, and
which are therefore ca.led right and majesty.

Tlic founders of the republic of the United
States fully recognised, from the beginning of the
Union, the rights reserved to the sovereign power.
The articles of perpetual confederacy and union
between the States of New Hampshire, Massa-
chusetts, &c, of 1778, contain already the follow-
ing stipulation (IX, 6 1:)

" The right ot" declaring war and to make peace
shall belong solely and exclusively to the Con- -
trress of the United States."

This basis of the public law of the United
States was preserved and sanctioned by the Con
stitution of the United States of 1787, which re-

serves the power of declaring war explicitly to
Congress, (section VIII.)

Upon th's point, the Constitution of the United
States harmonizes perlectly with the public law
of Europe.

But this right, reserved to the supreme power
of each country, would become illusory and null,
if commanders of naval forces or others were
to be explicitly or tacitly authorized to undertake,
cither ot their own accord, or upon the order or
with the consent of a diplomatic or consular agent,
to commit acts of aggression and war against the
vessel or the troops of another nation, without
special instructions from the supreme authority
of their own country, notified in the forms pre-
scribed by the law of nations.

It is impossible that the regular governments of
the civilized world can wish to expose their au-

thority, as well as general peace, to the hazards
of hostilities commenced without their knowledge,
and without special authority from ihe sovereign
power, by such or such functionary, in a foreign
land.

2ndlv. This act of hostility has been commit
ted in a neutral port of power friendly to both
nations.

Certainly, if there bo one point of maritime
and international law which is clearly and posi-
tively defined, and which has been adopted by all
the powers of the world, it is the inviolability of
neutral ports, the absolute prohibiten from com-
mitting, in such ports, acts of war and of vio
lence, even against the enemy with whom we are
at open war. Modern histury furnishes but few
examples of cases of this kind. One of these
rare instances is the attack upon the Dutch East
India fleet, which had taken shelter in the port
of Bcrgne, in Norway, by the admiral command-
ing the forces of the enemy ; and although that
attack was repulsed bv the guns of the fort of
that neutral port, Valid an authority universally
recognised in matters relating to the law of na-

tions docs nevertheless accuse the neutral power
(Denmark) of having complained in too faint a
voice of an undertaking so injurious to her dignity
and to her rights.

In order tue better to establish the concur-
rence of all nations, and the unanimity of all ex
pounders ot civil law on this question, we can
quote the authority of an American statesman.
The following is the opinion of Mr. Henry Whea-to- n

: "The rights of war," says he, (Elements
of International Law, part IV.chap. III,7,"can
be exercised only within the territory of the belli-
gerent powers, upon the high seas, or in a terri-
tory belonging to no one. Hence it follows that
hostilities cannot lawfully be exercised within the
territorial jurisdiction of the neutral State, which
is the common friend of both parties," Then,

9 : " Not only are all captures made by the
belligerent cruisers within the limits of this juris-
diction absolutely illegal and void, but captures
made by armed vessels stationed in a bay or river,
or in the mouth of a river, or in the harbor of a
neutral State, for the purpose of exercising the
rights of war from this station, are also invalid.
Thus, where a British privateer stationed itself
within the river Mississippi, in the neutral terri-
tory of the United States, for the purpose of ex
ercising the right of war from the river Balize,
and overhauling vessels in their course down the
river, and made the capture in question within
three English miles of the alluvial islands formed
at its mouth, restitution of the captured vessel
was decreed by Sir Walter Scott. So, also, where
a belligerent ship, lying within neutral territory,
made a capture with her boats out of the neutral
territory, the capture was held to be invalid ; for
though the hostile lorce employed was applied to
the captured vessel lying out of the territory, yet
no sucn use ot a neutral territory for the purpose
of war is to be permitted."

If all hostility against an enemy declared to bo
within the territorial jurisdiction of a neutral
State, which has lncndjy relations with --both par-tic-s,

is severely condemned by all writers on in-

ternational law ; if captures made by belh'o-eren- t

cruisers in the bays of a neutral State, or even
by the boats of the vessels stationed there out of
. .... . ,1 T .It , - J
that territory, arc nvu ana megai, according to the
law of the United States and the decrees of the
maritime courts of Great Britain, an attack upon
a vessel belonging to a friendly power in a neu-
tral port would deserve to be censured in still
more severe terms.

The history of maritime wars at the period of
the t rench revolution furnishes abundant proois
of the very particular jealonsy with which the gov-
ernment of the United States maintained the
rights of neutrals ; and the undersigned would
cite some celebrated cases, in which the first
statesmen of the Union, the most distinguished
predecessors of Mr. Marcy in the high position
vhich he fills, have defended the absolute inviol-

ability of neutral ports by means of most elabor-
ate arguments. But as the undersigned is fully
persuaded that the same doctrines will serve asguides to the government of the United Sta es
on the present occasion, he confines himself to
the slight allusion to these principles which were
formerly maintained, and very recently supported
by the government of the United States in rela- -

tion to therighlJ of neutralstandjnore Especially
in regard to the inviolability " orneiitKtl ports.

The imperial government entertains too high
an opinion of the sense of justicif ahd of integ-
rity of the rovernment of the United Statea to
doubt for a single instant its anxiutv to disavow
the conduct of its agents, under tli; circumstances
above mentioned, and that it will hasten to call
vliem to a severe account, and tenifbr to Austria
a satisfaction proportionate to the magnitude of
the outrage.

The undersigned availshimsclfof this occasion
to offer to tho Secretary of Stiite1 the renewed
assurance of his high condsideralion.

HULSEMANN..
The Hon. Wm. L. Makct,

Secretary of State.uf the United' States. .

Jllt. 1IAKCY TO MlCHUi;3EtA'y. 'i
Depatment or State, .

Washington, September. 20, 1853.
The President ha3 cartfully considered the note

of Mr. rJulsemann, Charge d'Affaires of His Miij'es;
ty the Emperor of Austria, or lhd'21th ultimo., ad-

dressed to this department, and other documents
relative to the much regretted occurrences .at
Smyrna iu June and July lastr wir,h sJ view ta ascerr
tain the nature of the complaints; therein preferred
against the American officers engageid in that affair,
and for the purpose of giving sctcb, satisfaction as

Austria might bo entitled to re:cive in case she
should find that these officers lud not duly respect
ed her rights. . .

Though differing very much frpm.the' views prer
sented by Mr. Hulsemann on behalf of his govern-

ment, the President still indulges, the hope that the
principal reasons on which his own conclusions are
founded will induce his Majesty's government to

look Jit the transaction in a different light from that
in which it is nresonted by that government.; . .. . . . - - .niIt is the duty 'ot the unucrsignea io presuiiu.-reason- s

to Mr. llulsemann, aud he will fail In his
intention if, in performing this' duty, lie docs not
evince a friendly spirit, and avoid,, so far as it can

be done without impairing the full strength of the
case, the introduction of topics to which either Mr.
Hulsemann or his government can take exception.

To bring out conspicuously the questions to be
passed upon, it seems to the undersigned that the
facts should be more fully and .clearly stated than
thev aro in Mr. Hulsemann's note.

Martin. Koszta. by birth a Hungarian, and of
course an Austrian subject at the time, took an open
and active part in the political movement of 1848-'4-9.

dc3i2ned to'deUtch Hungary from the dominion
of Ihe Emperor of Austria. At tho close of that
disastrous revolutionary niovenlent, 3Co?zta, with
many others engaged in the same cause, fled from

the Austrian dominions, and tooK reiugo miurKey.
The extradition of these fu-'i- res, Kozsta among
them, was demanded and pressed with great vigor
by Austria, but firmly resisted by the Turkish gov-

ernment. They were, however, confined at Kuta-hi- a,

but at length released, with the understanding
or bv express agreement of Austria that they should
leave Turkey and go into foreign parts. Most of
them, it is believed, before they obtained their re
lease, indicated tho United States as the country of
tneir cxiic. n isaueguu mat tivtzm ik jumcj m
company with Kos3uth this is believed to be a
mistake; and that he engaged never to return this

. is regarded as doubtful To this sentence of ban
ishmentfor such is the true character of their
expulsion from Turkey Austria gave her consent
in truth, it was the result of her efforts to procure
their extradition, and was accepted by her as a sub
stitute for it She had agents or commissioners at
Kutahia to attend to their embarkation, aad to her
the legal consequences oftbisactaro the same as
if it had been done directly by herself, and not by
the agency of the Ottoman Porte. Koszta came
to the United States and selected this country for
his luture home.

On the 31st of July, 1S52, he made a declaration.
under oath, before a proper tribunal, of his intention
to become a citizen of tho United States, and re
nounce all allegiance to any other State or sover-
eign.

After remaining here ono year and eleven
montlis, he returned on account, as is alleged, of
private business, ot a temporary character, to Tur-
key in an American vessel, claimed the rights of a
naturalized American citizen, and offered to place
himself under the protection of the United States
Consul at Smyrna. Ihe Uonsul at nrst hesitated to
recognize and receive him as suck but afterwards,
and some time ueiorems seizure, ne ami me Ameri-
can Cliarge d'Affaires ad interim at Constantinople,
did extend protection to him, and furnished him
with a TeJcereJi a kind of a passport or letter of
safe conduct, usually given by foreign consuls in
Turkey to porsons to whom they extend protection
as bv Turkish laws thev have a right to do. It is
important to observe uiat there is no exception
taken to his conduct after his return to Turkey, and
that Austria has not alleged that he was there for
any political object, or for any other purpose than
the transaction of private business. While waiting,
as is aliened, for an opportunity to retun to the
United States, he was beized by a band of lawless
men freely, perhaps, harshly characterized in the
despatches as "ruffians," "Greek hirelings," '"rob-

bers" who had not, nor did they pretend to have
any color of authority emanating from Turkey or
Austria, ircaieu wnu violence anu crueiiy, uuu
thrown into the sea. Immediately thereafter he
was taken un by a boat's crew, lying in wait for
him, betonging to the Austrian brig-of-w- ar the Hits-zar-

forced on board of that vessel, and there con
fined iu irons. It is now avowed, as it was then
suspected, that tlieso desperadoes Were instigated to
this outrage by the Austrian Consul-Gener- at
Smyrna; but it is not pretended that he acted under
the civil authority ot mrKey, out, on me contrary,
it is admitted that, on application to the Turkish
Governor at Smyrna, that magistrate refused to
grant the Austrian Consul any authority to arrest
Koszta.

. The Consul of the United States at Smyrna, as
soon as ho heard of the seizure of Koszta, and the
Charge d'Affaires of the United States ad interim at

. .n I - J l .1uonstanunapie, anerwarus lnierceueu wnn me
Turkishauthorities, with theAustrian Consul General
at Smyrna, and the commander of the Austrian
brig-of-w- for his release, on the ground of his
American nationality. To support this claim, Kosz-
ta's original certificate of having made, under oath,
in a court in New York, a declaration of intention
to become an American citizen, was produced at
Smyrna, and an imperfect copy of it placed in the
hands ol the imperial Austrian internuncio at Con
stantinople. The application to these onicers at
Smyrna for his liberation, as well as that of Mr.
Hrown, our Charge d'Affainw, to Paron do Pruck,
the Austrian Minister at Constantinople, was fruit
less, and it became notorious at bmyrna that there
was a settled design on the part ol the Austrian of-

ficials to convey him clandestinely to Triestfj a
city within the dominion of the Emperor of Aus
tria. Opportunely, the United btates sloop-of-wa- r,

the St. Louis, under the command of Captain
arrived in the hat bor of Smyrna before

this design was executed. The commander of the
St. Louis, from the representation of the case made
. . . , . ..i - i i .1..,.. : : ilo mm, lull it w uc ius uuij , a il uutjuusuuutiui
was, to inquire into the validity of Koszta's claim to
American protection. He proceeded with deliber-

ation and prudence; and discovered what he con-
sidered iust grounds for inquiring into Koszta's
claim to be discharged on account of his American
nationality. During the pendency of this inquiry
he received notice of the design to take Koszta
clandestinely, before the question at issue was set-

tled, into tho dominions of the Emperor of Austria.
As there was other evidence ol bad faith besides
the discovered design of evading the inquiry, Capt.
Ingraham demanded his release, and intimated that
he should resort to force if the demand was not
complied with by a certain hour, fortunately,
however, no force was used. An arrangement was
made by which the prisoner was delivered to the
custody of the French Cousul-Genera- l, to be kept
by him until the United States anil Austria should
agree as to the manner of disposing of him.

Thi3 full statement of Uie facts is deemed impor-

tant, as it will correct some errors and aid in pre-

senting with more distinctness the questions to be
discussed.

The undersigned will now proceed to present the
views of the President upon thh transaction, and
his reply to these several demands.

His Irrfpcnai .Majesty aemanus war. uie govern-

ment of the United States shall direct Koszta to be
delivered to htm; that it shaU disavow the conduct
of the American agents in this affair, call them to a
severe account, and tender satisfaction proportion-
ate to the outrage.

In order to arrive at just conclusions, it is neces-

sary to ascertain and clearly define Koszta's politi-
cal relation with Austria and with the United
States when he was seized at Smyrna. Thisi3 the
first point which naturally presents itself for consid
eration, and perhaps Uie most important one in its
bearings upon the merits of the case.

There is great diversity and much confusion of
opinion as to the nature and obligation of allegiance.
J3y some it is held to be an indistnictable political
tie. and though resulting from the mere accident of
birth, yet forever binding the subject to the sover-
eign- bv others it is considered a political connexion
in the nature of a civil contract, dissoluble by

but notso at the option of either party.
The sounder and more prevalent doctrine, however.
is, that the citizen or subject, having faithfully per-
formed tho past nud preseni dutie3 resulting from

"the sovereign power, rmy"at any .

time release himself from die obligatiottspf allogi- - i

onnn frnfrXv milt tho Vinit nf hU birth or!aaomion, I

ifWkthrourrh.'all countries a home, and ?elcctany-
that which offers him the fairest prospect Ot

hanniiiess for himself auifTis nosterity. When the.
sovereign pover,wheresoever it may btr placed,'
does" "nonvnswerthe tmds for which it is bestowed,
when, lit is not exerted for the general welfare of
the people, or has becamtfbppressive to individuals,

this right to withdraw rests on as firm a basis, and
is similar io principle to the right "which legitimates
resistance to tyranny.

The conflicting lawsbn the subject of alleg.ancc
and have no con-

trolling
are of a munacipal character,

operation beyond the territorial limits of the
countries enacting them. All uncertainty as well

as confusion on thi3 subject is avoided by giving
.due consideration to the fact that the parties to the
question now under consideration are two indppen-iip- nt

liatinna. and that neither ha3 the right to ap
peal to its own munacipal laws for the nilcs to set-

tle the matter in dispute, which occured within the
jurisdiction of a third independent power.

Nptrhrr Austrian decrees nor American laws can

be properly invoked for aid or direction in this case,

but international law furnishes the rules for a cor

rvet. rlefidon. and by the light from this source shed
upon the transaction at erayrna are its irue leaiuius
to bo discerned.

Koszta beiiv beyond the junsrtiction ot Austria,
her laws were entirely inoperative in his case, un
less the Sultan of Turkey has consented to tvc
Ihem vigor within Ins dominions by treaty stipula-

tions. The law of nations has rules of its own on

the subject of allegiance, and disregards generally
all restrictions imposed upon it by munacipal
codes.

This is rendered most evident by tho proceed-
ings of independent States in relation to extradi-
tion. i?o State can demand from any other, as a
matter of right, the surrender of a native-bor- n or
naturalized citizen or subject, an emigrant, or even
a fugitive from justice, unless the demand is au-

thorized by express treaty stipulations. Interna-
tional law allows no such claim, though comity
may sometimes yield what right withholds. To
surrender political offenders (and in thi3 class Aus-

tria places Koszta; is not a duty; but on the con-

trary, compliance with such a demand would be
considered a dishonorable subserviency to a foreign
power, and an act meriting the reprobation o! man-

kind. As rendering needless all further arguments
on tliis point, the undersigned will recall Mr. Hul-

semann s recollection to what took place in 1819
and 1S50 in relation to the reclamation of Polish
refugees in Turkey by Russia, and of Hungarian re-

fugees (of whom Koszta was one) by Austria. This
demand ws made in concert, as it were, by two
powerful sovereigns while their triumpliant armies,
which had iust nut an end to the revolutionary
movement in Hungary, stood upon the borders of
Turkey, with power to erase her name Irom thd list
of nations. She might well apprehend for herself,
as the nations of Western Europe apprehended for
her. that a refusal in her critical condition would
put in jeopardy her existance as an independent
power; but she did refuse, and the civilized world
justified and commended the act. Both Austria
and Russia placed their respective demands on
hirfier rounds than aright ofextradition under the
law of nations; they attempted to strengthen their
claim by founding it upon of.exis-tin- g

treaties the same, undoubtedly, that arc now
urged upon the consideranon ot the United btates.
JIussia and Austria, however, both submitted to
the refusal, and never presumed to impute to Tur
key Uie act of refusal as a breach of her duty or a
violation oi meir ngius.

To show that the very same claims to righta sow
set un in the case were overruled and repudiated in
1849 and 18o0, the undersigned will refer to the
cotemporaneous vicw3 of eminent statesmen in re-

gard to the coaduct ot the Sultan in refusing to
surrender, on the demand of Austria and Russia,
the Hungarian and Polish refugees, who were
claimed bv those powers as rebels and traitors,

Sir Stratford Canning, the British ambassador.
at Constantinople, entirely approved ot t nc aunan s

course on that occasion indeed, he advised it. In
a letter to his government, dated the 3d of Sep
tember. 1849. he savs: ''On grounds of humanity,
not unmixed with considerations as affecting the
Porte's character and future nolicv. I have not hes
itated to advise a decided resistance to the demand
of extradition." Prom another letter of this am-

bassador, dated the 17th of December, comment
ing on and commending the courageous firmness of
the Sultan in refusing the demand of these power
ful einnerors for the surrender of these fugitives,
on tht same nretence .13 now set up by one of
them to justify the seizure of Koszta, this extract
is taken:

- "Allow me to add. my lord, that in proportion as

I admire the courageous firmnes? with which the
Sultan and his government have determined to
make this sfand in the cause of humanity and of
the rights of honor and digirty, against a demand
alike objectionable in substance and in form, I feel
a deepening anxiety for the result of their resis-

tance; and for the degree of support which her Ma-

jesty's government and that of France may find
themselves at liberty to afford, not onlyiu the first
instance, but in still graver circumstances, should
the present partial rupture unfortunately assume a
more serious and menacing character."

In these views the French minister resident at
Constantinople fully concurred, and so did the Bri-

tish and French goveinment; and both were pre-

pared to espouse the cause of Turkey, if her hu-

mane and honorable course in refusing these un-

warrantable demands had provoked the resent-
ment and brought down upon her the hostilities of
these mighty potentates. The opinions of other
distinguished men, approving of the decision of the
Kmperor of Turkey in refusing to surrender the
Polish and Hungarian refugees, both on the ground
of humanity and right, have fallen under the notice
of the undersigned, but he has forborne to quote
them on account of the unworthy motive ascribed
therein to Uie powers making Uiu demand, and the
liarsh epithets by which their conduct is character-
ized.

It is an incident of great significance and bear-

ing authoritatively upon some of the most impor-

tant questions now raised, that the case of Koszta
(for he was one of Hungarian refugees then de-

manded) was fu'ly discussed in 1849, not only by
the parties, but throughout Europe, and decidtd
against the right of Austria to require his extra-
dition, either under the law of nations or by exist-in- "

treatystipulations. This decision deeply inter-
ested not only rulers and statesmen, but the great
body of the people of every country. They inves-

tigated its merits, admitted its justice, and com
mended the firmness anil humanity of the Sultan
for his course.

It is to b resrrettcd that this claim for the sur
render of Koszta and his companions, so fully con-

sidered then and so signally overruled, should be
aain revived bv Austria under circumstances
which make the United Suites a reluctant party in
the controversy. The claim has been repudiated
by the general judgment of Europe, and this gov-

ernment is unable to discover any sufficient reason
for dissenting from that decision.

Austria appears to have been aware that her ngut
to seize Koszti could not be sustained by interna
tional law, and she has attempted to derive it from
certain treaties, or "ancient capitulations by treaty
and usage. The very slight and inexplicit man-

ner in which this authority is adverted to in" Mr.
Hulsemann'snoteappareutly indicates, if nota want
of confidence in it, at least a desire not to havo it
scrutinized. If there really was such an nuthority,
and it was of such an extraordinary character as it
is assumed to be, it would have constituted, as
Austria must have clearly seen, the main strength
of her case, and she would not have referred to it
in such a manner as to leave the very existence of it
open to doubt or question. Tho paragraph referring
to it is the loiiowing:

"As there can be no doubt, tlierelore, concerning
the question of nationality, the Consul-Gener- al of
the Emperor at Smyrna was without doubt per
fectly justified when, in virtue of those treaties
which subiect Austrian subjects in Turkey to con--

, . .i - - v .i ? trSUiar Jlinsuicuoii, ue seizeu me person oi .rvuszia
,1m rf ti,a iMriSfltnttM, ,v
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If there be such treaties conferringsuchapower,

with such extraordinary means of enforcing it.
strange indeed is it that more prominence is not
giveato the fact in Mr. Hulsemann's communica-
tion. Why are the dates of these treaties with
held? What is still more important, why is not the
language conveying this authority quoted? The
undersigned 13 constrained, for reasons he will
briefly assign, to question tho accuracy of Uie inter-
pretation which derives the right claimed in the
above paragraph from Any existing treaty between
Austria and the Ottoman Porte.

The Austrian Internuncio at Constantinople, in
a conference with Mr. Marsh, the American Minis-
ter Resident, spoke of such a right as derived from
"ancient capitulations by treaty and usage." It is
not shown or alleged that new treaty stipulaUoas
since 1849 have been entered into by Turkey and
Austria. The "'ancient capitulations" were relied
on to support the demand in that year for the sur
render ot the Hungarian refuges; they were seni
tinized, and no such authority as is now claimed
was found in diem. The French and English Min
isters at Constantinople, who advised and sustained
the Sultan in resisting the demand of Austria for
their extradition, would not have given such advice
if they could have found in existing treaties any
authority for that demand, or any obKgaUoa on the

part cf the fcultan-t- yield to iu Urtl l'atmerston,
then her JJritanic Majesty's Irincipal Secretary of
State for Foreign Affairs, carefully'exarniued these
treaties, and expressed his conclusions thereon in a
letter to Sir Stratford Canning) dated'24th Septem-
ber 1849... In tho letter, which contained an ex-

tract from "one of these threaties that of Belgrade
and referred to the claims of Austria founded on

them, "for "the 'surrender of these refugees, he-sa-

"Uie utmost that could he demanded would be that
thev fthe "refugees! should not bs allowed to reside
permanently in tho Turkish empire."

Coining down to a later period to Uie very
transaction of Smyrna abundant reasons are found

for denying that Turkey was then under any treaty
obligation to deliver Koszta to Austria, or that her
Consul General had authority to seize, him. On
this subject it is allowable to resort to tho declara-

tions of public men of Uie Porte as evidence in re-

gard to an issue of this kind; Their explicit denial
may be fairly considered as equivalent to Austria'3
affirmation without proof, where proof; if it existed,
could be so easily adduced.

In a despatch to this government of tho 4th of
August, 1S53, Mr. Marsh, the American Minister
Resident at Constantinople, says:
' "I have had several conversations on this sub

ject with the Minister of Foreign Affairs and with
Aaix 1'aciia, uovernor oi omyrna, av uie ume uio
affa-- r took place. These distinguished persons are
very tar Irom expressing any dissatisfaction wuu
the course pursued by ns. They sustain tho view
the legation has taken Qt tho legal character ot tne
nuestion, and Aali Pacha informs me that a few

the Austrian refused to
-years-sinc- e
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government, . , l ft- - 1

surrender to the forte tuhosii rebels wuo nao ueu
into Austria, on the very ground now taken by the
Pcrte namely, that the treaties did not provide
for the extradition of political offenders.

Mr. Brown, the Charge a aitaire aa interim 01

the United States at Constantinople, writes that
in an interview with Chelul Effindi, also a Turkish
officer of high rank and great experience, in which
the affair at Smyrna was discussed, he observed
"the Austrian government does not possess the
power by treaty to arrest any one on Ottoman soil
for political offeucrs." There is now, however,
something more decisive from Turkey Uian the
opinion of her public men in opposition to this
treaty-clai- m of Austria. The government of the
Porte has pronounced a judgment in relaUon to
tho seizure of Koszta, which Austria herself is
bound to respect It lias protested against the con-

duct of Austrian agents in Uiat affair 33 unlawful
and a violation of its sovereignty; but not one
word of complaint, not a murmur of dissatisfic-tio- n,

from Turkey against Uie conduct of Uie func-

tionaries of the United States at Smyrna has yet
reached this government This is certainly an
anomalous case: Austria arraigns the United States
lor violating the rights o'f Turkey in the Koszta
affair; Turkey, the offended party, exonerates the
United States, and Protests against Austria, our
accuser, for the very same offence.

These considerations have led the undersigned,
as he believes they will lead all others who daily-refle-

on them, to the confident conclusion Uiat
there exists no treaties between Austria and Tur-

key which could justify or in any way countenance
the seizure or imprisonment of Koszta by theAus-
trian functionaries.

But if Austria really ha3 such authorit' by trea-
ties as she now claims, it confessedly extends only
to "Austrian subjects." It could uot, therefore,
be applied to Koszta, unless he was such a subject
at the time he wa3 seized. If Uie question of his
nationality is to be settled by international law, the
only code which furnishes the rules by which this
question is to be determined, there is 110 good rea-

son for adjudging him to have been, when seized at
Smyrna, an Austrian subject Butsettlathis ques-

tion, as Austria vvbnld have it settled, by an appeal
to her own civil code, the result will be the same.

By the consent and procurement of the Empe-
ror of Austria, Koszta had been sent into perpetual
banishment. The Emperor was a party to the
expulsion of the Hungarian refugees Irom Turkey.
The sovereign by such an act deprives his subjects
to whom it is applied of all their rights under his
government, lie places them where he cannot, if
he would, afford them, protection. By such an act
lie releases the subjects thus banished fiom the
bond of allegiance. Any other result would make
the political connexion between the subject and the
sovereign a state of unmitigated vassalage, in wluch
all the duties and no rights would be 011 the other.
Koszta must be regarded 33 having been banished
by Austria; for he was one of the Hungarian re-

fugees whom she procured to be expelled from Tur-

key in I80I. They were released from confine-

ment at Kutabia ou condition of submitting to per-
petual banishment, and she had two persons
present at their departure "who claimed and
obtained there an active share in the arrange-
ments." Koszta could never thereafter be right-
fully demanded as an American s lbject

The proposition that Koszta at Smyrna was. not
an "Austrian subject" can' bo sustaiued on another
ground. By .1 decree of the Emperor of Austria
of the 2 1th of March, 1832, Austrian subjects leav-
ing the dominions of the Emperor without permis-
sion of the magistrate and 3 release or Austrian cit-

izenship, and with an intention never to return,
become ''unlawfid emigrants" snd lose all Uieir civ
il and political rights at home. Lucy. Amer. Tit
Emigration, 2 Kent's Com., 50, 51.

Koszta had left Austria without permission, and
with the obvious and avowed intention never to re-

turn; he wa, therefore, within Uie strict meaning
of the imperial decree, ''an unlawful emigrant"
He had incurred and paid the penalty of that offence
by the loss of all civil and political rights. If he
had property, it had escheated, and he was reduced
to a worse than absolute alienage; for aliens have,
by right, the benefit of the civil laws for protection,
in whatever country they may be. Stripped by
Uiis imperial decree of civil and political right-"- ,

Koszta had, in Austria, no redress for personal
wrongs, and abroad he had no claim to protection
from the government that would still hold him as a
subject He was, in regard to Austria, an outlaw.
What right can a sovereign have to the allegiance
of a person reduced by him to such a miserable con-
dition? It seems to have been Uio very object of
the Austriau decree to dissolve the previous politi-
cal connexion between the ''unlawful emigrant"
and the Emperor. In Koszta's case it was dis-

solved.
Some importance seems to bo attached to Kosz-

ta's own opinion of his citizenship. The note of
Mr. Hulsemann conveys the impression, though it
does not contain the express averment, that he ac-

knowledged himself to be a subject of Uie Emperor
of Austria. The passage, when closoly examined,
shows that the alleged acknowledgment is only nn
inference from undisclosed premises. Tho language
of the note on this subject is Uie following: "The
very declaration of that refugee on board of the Huz-za- r,

in the presence of the American Consul and the
commander of the St Louis, shows that he still
considered himselfas a sulyect of the Emperor."
The declaration referred to in support of this infer-
ence is not given, but it 13 undoubtedly the response
Koszta is reported to have made when interrogated
astobisbeiug an American citizen : "lam 3 Hun-
garian, and will live and die a Hungarian." Mr.
Brown, the Charge d'A flairs ad interim of tho U.
States at Constantinople, who was not at Smyrna
atany time during the transaction in relation to
Koszta, stated in a letter to Baron de Bnick some-
thing like the foregoing declaration; but Capt Ing-
raham, who waspresent, as Mr. Hulsemann states,
when Koszta was examined, and made Uie declara-
tion imputed to him, says, in writing to the Minis-
ter Resident of Uie United States: "I am astonish-
ed to see by Mr. Brown's letter that Koszta de
clared himself on our first interview a Hungarian.
I did not hear him say so." It may well be doubt-
ed whether Ko'zta ever used any such language.
Should it, however, be admitted that he did make
that or a similar dec'arcuion, it cannot be fairly un
derstood to imply an acknowledgment UiaT he was
then a subject of tho Emperor of Austria. To ap-
prehend rightly what he meant by such a declara
tion, itis proper to consider his situation, his known
sentiments, and his antecedents. In his mind no
two things could probably be more distinct from
each other than Austria and Hungary. One was
an object ofhis aversion the other an object of his
love. His affections clustered around the land of
his birtli, and were the more intense because he
thought thatcountryhad been cruelly wronged, and
he Imew it was unfortunate. In his visions of the
future he saw a happier destiny for Hungary. He
saw her standing proudly among Uie independent
nations of the. earth, under a clement government
emanating from the will of the people, and dedi-
cating its constitutional authority to their general
welfare. In the fallen condition of Hungary ho
thought it base to disown her, and glorious to claim
her for the land of liis birtli. His situation when
this declaration is supposed to havo been made, is al-

so to be regarded in interpreting his words. He
was in the hands of Austrian agent", loaded with
fetters, and warned of his own doom by the knowl-
edge of the sad fate of so many of his unfortunate
companions. In this forlorn condition he could
not have intended, by the language ascribed to him,
to acknowledge any unbroken tie which then bound
him to the Emperor of Austria.

The undersigned is brought by a fair application
of sound principles of law, and by a careful consid-

eration of the facts, to this important conclusion
that those who acted in behalf of Austria had no
right' whatever to seize and imprison Martin Kosz-
ta.

It will be conceded that the civil authority of

.Turkey during the whole period of Uie occurrence
at Smyrna was dormant, and in no way called into
action. Under these circumstances Austria with-
out any authoritjr-Turke- y. exercising none and
Uio American functionaries, as Austria asserts, hav-
ing no right in behalfof their government to inter-
fere in the affair.' (a proposition which will be here I

after contested) what, then, was Uie- - condition of
tne parties af the commencement ot tho outrage
and through its whole course? They were al in
this view ot the case, without the immediate pres-
ence and controlling direction of civil or interna-
tional law in regard to the"treatment of Koszta.
The Greek hirelings, Koszta their victim, and Uie
Austrian and American agents, were, upon this sup-
position, all in, Uie same condition at Smyrna
in respect to rights and duties, so far 33 regards Uiat
transaction, as they would, have been in if it had
occurred in their presence in some unappropriated
region lying far beyond the confines of any sover
eign State whatever; they were fie liege subjects
ot the law of nature, moral agents, bound each
and all alike to observe the precepts of that law;
and especially Uiat which is confirmed by divine
sanction, and enjoins upon all men everywhere,
when not acting under legal restraints, to do unto
others whatsoever Uiey would thatother should do
unto them: they were bound to do no wrong, and
to the extent of their means to prevent wrong from
being done, to protect the weak from being op-

pressed by the strong, and to relieve the distressed.
In the case supposca, ioszu was seizea wnnour,
any rightful authority. He was suffering grievous
wrong any one that could might relieve him.
To do so was a duty imposed under the peculiar
circumstances of Uie case by the laws of humanity.
Captain Ingrahanr, in doing what he did for Uie re-

lease of Koszta, would, in this view of Uie case, be
fully justified upon this principle. Who, in such a
case, can fairly take oflence ? Who have a right
to complain ? Not the wrong doers surely, for
Uiey can appeal to no law to justify their conduct
Tney can derive no support from civil auUiority,
for there was none called into action; nor from the
law of nature, for Uiat they have violated.

To place the justification ol the American agents
still further beyond controversy, Uio undersigned
will now proceed to shew tiat Koszta, when he
was seized and imprisoned at Smyrna, had Uie na-

tional character of an American, and Uie govern-

ment of the United States had the right to extend
its proiection over him.

The genuiness of the certificate which he pro
duced when no ciaimea protection as an Araei 11111

citizen ha3 been questioned, in consequence of the
imperfect copy given by Mr. Brown to Uie Aus-

trian internuncio; but that whichhe produced to the
American Consul at Smyrna, and to Captain Ingra-
ham, to the commander of theAustrian brig Huz-za- r,

and to the Austrian Consul-Genera- l, was gen-

uine. A correct copy of it has been sent to tiiis de-

partment, and verified by a comparison witii the
record of the courtin New York in which Koszta
made his declaration in due form of law. To re-

move all doubt on this subject, a certified copy of
Uiat record is annexed to this communication.

Itis not contended that this initiatory step in the
process of naturalization invested him with all the
civil rights of an American citizen; but it is sufficieht
for all the purposes of this caso to show that he was
clothed with an American nationality; and in virtue
thereof, the government of Uie United States wa3
authorized to extend to him its protection, at home
and abroad. Mr. Hulsemann, as the undersigned
believes, falls into a great error an error fatal to
some of his most important conclusions by assu-
ming tliat a nation can properly extend its protec
tion only to native-bor-n or naturalized citizens.
This is not the doctrine oflnternational law, nor is
the practice of nations circumscribed within such
narrow limits. Tlus law does not, as lias been be-

fore remarked, complicate questions of tins nature
by respect for municipal codes. In relation to tliis
subject, it has clear and distinct rules of 'its own.
It gives the national character of the country not
only to native-bor-n and naturalized citizens, but to
all residents iu it, who are there with, or even with-
out, an intention to become citizensprovided they
have a domicil Uierem. Foreigners may; and often
do, acquire a domicil in a country, even though
they had entered it with the avowed intention not
to become naturalized citizens, but to return to their
native laud at some remote and uncertain period;
and whenever they acquire a domicil, international
law at once impresses upon them the national char-

acter of Uie country of that domicil. It is a maxim
of international law that domicil confers a national
character; it does not allow any one who has a
domicil to decline the national character thus con-

ferred; itforcesit upon him often very muchagainst
his will, and to his great detriment International
law looks only to the natoinal character in deter-

mining what country lias the right to protect Ifa
person goes from this country abroad, with the na-

tionality of the United States, this law enjoins up-

on other nations to respect him, in regard to pro-

tection, as an American citizen. It concedes to eve-

ry country the right to protect any and all who
may be cloUied with its nationality. These are im-

portant principles in their bearings upon Uie ques-
tions presented in Mr. Hulsemann's note, and are
loo obvious to be contested; but they are opposed
to some of the positions taken by Austria, Uie un-

dersigned deems it respectful in such a case to sus
tain them by reference to authorities.

''The position is a clear one, that if a person goes
into a foreign country, and engages in trade there,
he is, by the law of nations, to be considered a
merchant of Uiat country, and a subject for all civil
puqioses, whether that country be hostile or neu-
tral.' (Kent Com, 75.)

Again." Uie same authority says that "in the law
of nations, as to Europe, the rule is, that men take
their natioual character from the general character
of the country in wluch they reside." (I bid., 78.)

If Koszta ever had a domicil in the United States,
he was in virtue thereof invested with the nation-
ality of tbiscouutry, and in this character continued
as long a3 that domicil was retained There are
cases in which it is difficult to settle the question
of domicil: but that of Koszta is not one of them.

The most approved definitions of a domicil are Uie
following: "A residence at a particular place, ac-

companied with positive or presumptive proof of
continuing there for an unlimited time." (1 Biu-ney- 's

Reports, 349.) "If it sufficiently appear that
the intention of removing was to make a permanent
settlement, or for an indefinite time, the right of
domicil is acquired by a residence of a few days."
(The onus, a branch, JiV.) "attel has defined
domicil to be a fixed residence in any place, with an
intention ofalways staying there. But thi3 is not
an accurate statement It would be more correct
to say that that place is properly Uie domicil of a
person in which his habitation is fixed, without any
present intention of removing therefrom." (Story's
Con. of Laws, 43.) "A person who removes to a
foreign country, setUe3 himself there, and eiigage3
in the trade of the country, furnishes by these acts
such evidence of an intention permanently to reside
there as to stamp him with the national character
of the State where he resides." (Tho Venus, 8
Cranch, 279.

Apply these principles to the case under consid-
eration, and the inevitable result isthat Koszta had
a domicil in the United States. He came to and re-
sided in tiiis country one year and eleven mouths.
He came here with Uie intention of making it his
future abode. 11ns intention was manifested in
several ways, but most significantly by his solemn
declaration upon oaUi. There can be no better evi-

dence ofhis design of making the United States his
future home than such a declaration; and to this
kind of evidence of the intention, the indispensable
element of true domicil, civilians have always at-
tached importance. (Phillimore, 188.) In the
Case ofKoszta, we have all that is required to prove
he had a domicil in the United States the concur
rence of an actual residence with the intention to
make this country his future home.

The establishment of his domicil here invested
him with the national character of this country, and
with that character he acquired the right to claim
protection from the United States, and they had thp
right to extend it to him as long as that character
continued.

The next question is, was Koszta clothed with that
character when he was kidnapped in the streets of
Smyrna, and imprisoned on board of the Austrian
brig-of-w- ar Huzzar? The national character ac-

quired by residence remain3 as long as the domicil
continues, and that continues not only as long as
the domiciled person continues in the country ofhis
residence, but until he acquires a new domiciL Tho
la w as to the continuance and change ot a iiomicil is
clearly stated in the following quotation from an
eminent jurist

"However, in many cases actual residence is not
indispensable to retain a domicil after it is once ac
quired; but it is retained, animo solo, by Uio mere
intention not to change it, or to adopt another.
If, therefore, a person leaves his hdme for tempora-

ry purposes, but with an intention to return to it,
this change of place is not in law a change of domi-
cil. Thus, if a person should go on a voyage to sea,
or to a foreign country, for health or lor pleasure,
or for business of a temporary nature, with an in-

tention to return, such a transitory residence would
not constitute a new domicil, or amount to an aban-

donment of the old one;-fo-
r it 13 not the mere act of

inhabitancy in a place which makes it the domicil,
but it is thoact, coupled witii the intention of re-

maining tiiere, antmo manendi" (Story's Con. of
Laws, s 44.)

At Uie very last session of Uie Supreme Court of
the United States, a case came up for adjudication, .

presenting a question as to Uie domicil ofGen. Ko --

croaco at the time of his death. The decision, which
was concurred in bjf-al-l the, jndges on Uie bench,
fully sustains the correctness of the foregoing propo-
sitions in regard to domicil, particularly Uie two
most important in Koszta's-case- : first, that he ac--
quired a domicil in Uie United Statesand, second,
thnt Iib' ittil not: ffMA it hv his ahsenrt. in Turkey.
(14 Howard's Rf ports, S:C. LTS., 400.) w

As Uie national character, according to the law.of
nations, depends upon Uiedomicil.itremaics as long
as Uie domicil is retained, and isclwngedwyhrit
Koszta was, therefore, vested with the nationality
of an American cnizenat StrTvrna, ifhe-,i- n contem-
plation of law, had a'dorhTciT in Uie United States.
The authorities already referred" to show that; ta
lose a domiefl when once obtained, the domiciled
person must leave the country of his residence with
the intention to abandonthatresidcr.ee, and mnst
acquire a domicil in another. B0U1 of tliese facts
are necessary to effect a change of domicii; but neiUi-- er

of them exists in Koszta's case. The facts show
that he was only temporarily absent from this coun-

try on private business, with no intention of remain-
ing; permanently in Turkey, but, on the contrary,
was at Uie Ume of hi3 seizure awaiting, an opportu-
nity to return to the.United States.

Whenever, oy tne operation 01 uie iaw 01 nations,
an individual becomes clothed with our national
character, be he a native-bor-n or naturalized citi-

zen, an exile driven from liis early home by political
oppression, or an emigrant cntfted frwh it by tLe
hopes Df a better fortune for himself and his poster-
ity, he can claim the protection of this government,
and it may respond tor that claim without being ob-

liged to explainits conduct to any foreign power, for
it is iU duty to'WaSrs its'natrormlity respected by
other nations, andespectable in cTery quarter of
the globe.

Thi3 right to protect persons having a domicil,
though not native-bor-n or naturalized citizens, rests
on the firm foundation of justice, and Uie claim ;o
be protected b earned by considerations which tho
protecting power is not at liberty to disregard.
Such domiciled citizen pays Uie same price for his
protection a3 native-bor- n or naturalized citizens pay
for theirs. He is under the bonds of allegiance to
the country of his residence, and if he brents them
incurs tho same penalties; he owes tho same obsr-dien- ce

to the civil laws, and must discharge the du-

ties Uiey impose on him; his property is in the same
way, and to Uio same extent as thoirs, IwWe to Co-
ntribute to the support of Uie government In war
he shares equally- - with them in the calamities which
may befall the country; his services may be required
for its defence; his life may be perilled and swrificed
In maintaining its rights and vindicating its honor.
In nearly all respects his and Uieir condition 33 t
tho duties and burdens ofgovernment are undistin-guishabl- c;

and what reasons can be ffiven whyr so

larat least as regards protection to person ard
property abroad as well ,13 at home, hk rights should
not be with the rights of native-bor- n

or naturalized citizens? By the la w ot nations they
have the same ridiionality; and what right has any
foreign power,, foe the pjurpose of making distinc-

tion between them, to loois behind the character;
given them by that code which regulates national
Intercourse? When the law of nations determines
the nationality of any man, foreign governmcn.s
are bound to respect its decision.

They would have no causa to eomplaia if the pro-
tecting power should stand upon its extrewo rights
in all cases; but that' power, in d'ischargfnp'its duties
ol protecting, may, lor suthcient reasons, have some
regard for the civil distinctions wluch ib own law
make between Uie different ekw-e- s of persons lo-

wborn it has Uie right under international law, to
extend its protection. It will naturally watch w ah
more care, and may act with, more vigor, in behalf
of native-bor-n and naturalised citizen-"- , than in be-

half of those who, though etokhed with its natun-alit- y,

have not been so pfrmanenlly incorporated
into its political community.

Giving effect to theso well established pririripYs.
and applying them tft the fads in tbe case, then
suit is, that Koszta acquired while irrt lie Un. ted
States Uieir national character; Uiat he retained that
character when he wa3 seized at Smyrna, and tlsat
he had a right to be .respected as ich while there
bv Austria and every other foroigiv power. T'i
right of a' nation to protect, ami require others to
respeot at home and abroad, all who are clothed

v. with its nationality, is no new doctrine now for ti--f

first time: brought into operation by the I c.tcw
States. It is common to all nations, ami lias had
Uie sanction of Uieir practice for ajej but it is r.e w
that at this late period, when the United Siati ; as-

sert a claim to it as a common inheritance, it sLl V 1

at once-b- discovered that it is a doctrine li;u.':.t
with danger, and likely to eouiprouiit the f
Uie world. The United States see no cause lr
alarm; no reason for renouncing for theruVves
what others liave so long and so liarmlessl en-
joyed.

There may be a rekctonee is some quarters to
adopt the views herein presented relative to the
doctrine of domicil and consequent nationality, lest
the practical assertion of it aright in some instances
give a right of protection to those who k not de-

serve it. Fears arc entertained that this eoc'nee
offers a facility for acquiring a national charaiU-- r

which will lead to alarming abuses; that uudr tT .

shadow of it political agitators, intent upon distiirb-in- jj

the repose of their own or other countrie ,
might come to the United States with a view t
acquire a claim to Uieir protection, and thei; r

return to Uieir former scenes of action to carry on,
under a changed national character, their ulterior
designs with greater security and better sucres..
This apprehension is believed to be wholly unfound-
ed. The first distinct act done by them towards
tbe accomplishment of these deeagns would d.s-clo- se

their fraudulent purpose in coming to and
seeking a domicil in this country. Such a develop-
ment would eflectually disprove tlie fart that they
acquired a domicil here, and with it our nationality.
Without that nationality tbey coukl not bo cons ed

as standing nndcr the protecting arm of t!.e
United States, and conseqoenUy could have no
right to claim, and no reason to expect, it would bo
exerted in their defence. Their fraudulent mtcnt
would defeat all they could hope to gain by a in

this country, and by iiwncerely professing
to make it their home. The intention entertained
in good faith to make it such a home would be
wanting, and without such an intention neither
domicil nor nationality can be acquired . This con-
sideration should dispel all such sopKion3 that this
doctrine as to nationality and pretention will not be
as safely used and a? well guarded from abuse by
the United States as it has been in times past or
may be in Uie future, by any other sovereign pow-
er. There i3 nothing in the doctrine herein main-
tained, or in Uie history of this government, to
awaken tho slightest apprehension that it is any-
way inclined to extend tbe shield of its protection
over adventurers or sedition propagandists, who
may go from this to other countries to engage in
enterprises designed to interfere with their political
institutions ordisturb their jnternalquiet Thehb-er- al

policy-o- Uie United States in regard to receiv-
ing immigrants from all nations, and extending to
them the advantages of their free institutions, makes
it an act of justice on their part to maintain tho
right of national protection to the full extent au-
thorized by Uie Law of nations, and to resist with
firmness uny attempt to impose new restrictions
upon it.

There is another view of Una case which places
the conduct of the agents of this government at
Smyrna upon equally defensible grounds. The
American consul there, and tbe American legation
at Constantinople, acted with great caution in rela-

tion to Koszta's cLiiai to be regarded as entitled to
the protection of this government As h natural-
ization had not been perfected, they heitated at
first to receive him under their protection; but tho
fact show that they ultimately yielded to his appli-
cation. He received from each a Ttakereih in ef-
fect a certificate that the person to whom it is giv-

en is cared for, and received under the protection
of the government whose agent has granted it

By the laws of Turkey and otiier eastern mtioaa,
the consulates therein imy receire under thr pro-
tection strangers and sojourners whoe religion anil
social manners do not assimilate with the religion
and manners of those countries. The persons thus
received become thereby invested with Uie nation-
ality of Uie protecting consulate. Those consulates,
and other European establishments in the East, aro
in Uie constant habit of opening their doors for tho
reception of such inmate", wlio are received irres
pective of the country of their birth or alfe iance.
It is notuncommon fort'icm to have a large number
of suchproh'ges. International law recognises and
sanctions the rights acqsiredby th connexion.

"In the law of patiorw 3 to Europe, the rule is,
that men take their national character from the gen-
eral character of the country in which Uiey reside;
and this rule applies equally to America. But in
Asia and Africa an immiscible character is kept np,
and Europeans trading under the protection of a
factory take their national charaeter frem Uie es-

tablishment under which they five and tradp.
This rule applies to tiiosc parts of the world from
obvious reasons of policy, because foreigners are
not admitted there as in Europe 'and tho western
part of the world,' into Uie general body and mass
of the society of Uie nation, but they continno
strangers and sojourners, not acquiring any national
character under the general sovereignty of the
country." (1 Kent's Com 78-- U)

The Lords of Appeals in Uie High Court of Ad-
miralty in England decided in 1784, that amer
chant carrying on trade at Smyrna, under the pro


