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.~ STENOGRAPHIC REPORT.

i FIRST DAY—JUNE 12, 1901.

The convention was called to order at
12 o'clock, meridian, by the Honorable
John W. Daniel. :

L TEMPORARY CHAIRMAN.

Mr. Daniel—Gentlemen of the Con-
vention: I have been requested
by quite a number of our colleaglfes
10 call this convention to order
and 1o place in nomination a tem-
porary presiding officer. In Dpursu-
ance of ‘that request I beg to ask that
the gentlemen will take their seats, and
that silence be observed.

In “{urther performance of such
request I have the pieasure and
honor of plaéing in nomi- {

nation for temporary chairman of

1his body the Honorable William B.
Pettit, of Fluvanna, and I pause to see

or hear if any other nominations are

10 be made befora putting the question

of his election, as presiding officer of

this convention. Gentlemen, is there a

second to Mr. Pettit's nomination?

There being no further nominations
JMr. Pettit was unanimously chosen as
chairman,

Mr. Daniel: This body having unani-
mously chosen Hon. William B. Pettit,
us its temporary presiding officer, I beg
to request that Mr. Pettit come forward
and take the chair.

AMr. William B. Petiit thereupon took
the chair. .

Mr. Daniel: Gentlemen of the con-
vention, I have the honor to present to
vou the Hon. Wiliilam B. Pettit, who has
just been chosen as your temporary
presiding officer. (Applause.)

Mr. Pettit (on taking the chair): Fel-
low=members and gentiemen of the con-
vention: I esteem it a great honor that
»ou have conferred upon me the honor
to preside, even temporarily, over so
august a body of delegates of the peo-
ple of our grand old Commonwealth of
Virginia.

I think happy auguries may be drawn
from the fact that we are here assem-
bled on the twelfth day of June, 1901,
just one hundred and twenty-five vears
since the adoption by the first consti-
tutional convention ewer assembled in
the United States of America of that
grand chart of human liberties, penned
by the imgrortal Mason, of Virginia.

Gentlemen, I think I can best show
you my appreciation of the honors con-
ferred by at once invoking you to pro-
ceed with the business for which vou
mre here assembled. I now call the con-
Vention to order.

The first business in order is the
gelection of a temporary secretary of
the convention.

TEMPORARY SECRETARY.

Mr. J. H. Lindsay—Mr. Chairman: If
I am in order, I would suggest that the
convention open its proceedings with
prayver by-the Rev. Mr. McIlwaine,
who is, I think, a member of this body.

The Chairman: Mr. Mcllwaine will be
called upon for that purpose as soon as
the convention has elected its tempor-
4ry secretary.

Mr. Flood, of Appomattox: Mr. Chair-
man, I nominate Mr. Joseph A. But-
ton as temporary secretary of the con-
vention.

Mr. Button was unanimously chosen
temporary secretary.
TEMPORARYSERGEA.\’T-AT-AR}\IS.

The Chairman: The next business in
order is the election of a temporary ser-
geant-at-arms.

Mr. A. C. Braxton, of Augusta: T
move.that Mr. Wilson be designated by
the Chair as temporary Sergeant-at-
Arms.

The motion was agreed to unanimous-
iy.

COMMUNICATION FROM THE SEC-
RETARY OF THE COM-
- MONWEALTH.

Mr. J. T. Lawless—Mr. President: I
have the honor to introduce the Secre-
iary of the-Commonwealth.

The Secretary of the Commonwealth—
Mr. Chairman: As required by law, I
have the honor to transmit to this body
a list of the members elected to the
Constitut!onalConvemionof\’irginia, as’
ascertained and determined by the
State Board of Canvassers at their
meeting, held on the 3d day of June,
I301, the.record:of which is on file in
the office of the:Secretary of the Com-
monwealth.*

The Secretary read as follows:

' *“*Commonwealth of Virginia:

“I, J. T. Lawless, Secreta\'y of the
Commonwealth of Virginia, certify that
the following is a true and correct list
oL the members-elect of the Constitu-
tlonal Convention of Virginia, for the
term beginning this day, as ascertainegd
rnd determined by the Board of State
Canvassers at their meeting, held June
3, 1901, the official record of which is on
file in my office.

“Given under my hand and the TLes-
ser Seal of the Commonwealth at Rich-
mond, this 12th day of June, A- D., 1901.
i, (Seal) “J. T. LAWLESS,

‘- “Secretary to the Commonwealth.”
ROSTER OF MEMBERS.

A complete list of members of the

ronvention follows. All are Democrats

except the eleven indicated in paren-

theses: \

N. B. Wescott—Accomac.

Hon. J. M. Quarles and' A. C. Brax-
ton—Augusta and Staunton.

"W. H. Boaz and J. H. Lindsay—Albe.
marle and Charlottesville.

F. L. Smith—Alexandria cily and
county.

Judge George X. Anderson—Alle-
ghany, Bath and Highland.
~ Hon. Clarence J. Campbell—Amherst.

Hon. John Goode and J. Thompson
Brown—Bedford.

“James Mundy
tourt.

Hon. Rufus A, Ayers—Buchanan,
Dickenson and Wise.

Robert Turnbull—Brunswick.
~ E. W. Hubard—Buckingham and
Cumberland. : ¢ 2

- Hon, John W. Daniel—Campbell.

Hon, H. D. Tlood-—-Campbell and Ap-

(Republican)—Rote-

_W. L. Cobb—Caroline.

 Hon. D. W. Bolen—Carroll.
- Hon. D\ Q. Eggleston—Charlotte.

~ Hons. J. H. Ingram and B/ A. Han.
- cock—Chesterfield, Manchester, and

Powhatan. :
Hon, D. C. O'Flaherty—Clarke
Varren. Sy Efna
Hone. W. Gordon ~Robertson and
James W. Marshall=Craig and Roanoke
dunties and-Roanoke citv, = =~
8. Barbour—Culpeper.

ang

J. W. Willis—Elizabeth City.and Ac-
comac.

J. A. Bristow (Republican)—Esdex
and Middlesex.

Hon. R. Walton Moore—Fairfax.

Hon. Eppa Hunton, Jr.—Fauquier.

Nathan Phillips (Republican)—Floyd
and Franklin. ;

Colonel William B. Pettit—Fluvanna
and Goochland.

B. A. Davis (Republican)—Franklin.

Hon. T. W. Harrison—Frederick and
Winchester.

Judge G. T. Garnett—Gloucester and
Mathews.

T. L. Gwyn—Grayson.

E. H. Lovell—Greene and Madison.

Gordon I.. Vincent—Greenesville and
Sussex.

Joseph Stebbins and Wood Bouldin—
Halifax. .

Hiil Carter—Hanover.

S. P. Waddill—Henrico.

A. L. Pedigo (Republican)—Henry.

Hon. John V. Lawson—Isle of
Wight. !

Hon. Claggett B. Jones—Xing and
Queen.

Hon. Roger Gregory—XKing William
and Hanover.

Rev. W. F. Dunaway—IL.ancaster and
Richmond. 5

Hon. J. W. Orr—Lee. ¥

Hon. Henry Fairfax—ILoudoun.

Albert Fletcher—Loudoun and Fau-
quier.

. L. Gordon—Louisa.

L. A, Hardy—Lunenburg.

Hon. Carter Glass—Lynchburg,

George P. Tarryv—Mecklenburg

Thomas I.. Moore (Republican)—
Alontgomery-

Dr. Thomas H. Barnes—Nansemond.

B. T. Gordon—Nelson.

Hon. M. H. Barnes—New Xent,
Charles City, James City, York, War-
wick, Williamsburg and Newport News.

Judge D. Tucker Brooke and Hon. A.
P. Thom—Norfolk city. :

Judge W. N. Portlock—Norfolk coun-
ty. = 2
Judge Gilmer S. Kendall—Northamp-
ton and Accomac.

Hon. C. Harding Walker—Northum-
berland and Westmoreland.

Hon. Walter A. Watson—Nottoway
and Amelia.

A. C. Walker (Republican)—Orange.

Hon. R. S. Parks—Page and Rappa-
hannock. : 2

J. M. Hooker—Patrick.

Hon. William 1. Cameron and Alex-
ander Hamilton—Petersburg.

Hon. Eugene Withers, Hon. Berry-
man Green, G. W. Jones, and C. E.
Miller—Pittsylvania and Danville.

Goodrich Hatton—Portsmouth.

Jonathan Woodhouse—Princess Anne.

Dr. Richard McIlwaine—Prince Ed-
ward.

Hon. Timothy Rives—Prince George
and Surry.

y J. B. T. Thornton—Prince William.
J. C. Wysor—Pulaski and Giles.
W. T. Yancey—Rappahannock.

Hon. George D. Wise, Hon. Charles V.,
Aleredith, Messrs. Virginius Newton,
John Garland Pollard and James W.
Gordon—Richmond city.

Hon. W. A. Anderson and J. W. Gil-
more—Rockbridge and Buena Vista.

George B. Keezell (Democrat), and

George N. Earman (Republican)—
Rockingham.

Henry C. Stuart—Russell.

Hon. J. B. Richmond—Scott.

Hunter B. Chapman—Shenandoah.

Joseph L. Barham—Southampton.

H. F. Crismond—Spotsylvania and
Fredericksburg.

A. T. Lincoln (Republican)—Smythe
and Bland.

Thomas J. Moncure—Stafford and
Xing George.

A. P. Gillespie (Republican)—Taze-
well.

Colonel John C. Summers (Republi-
can), and P. W. Campbell (Democrat)—

Washington.
Robert W. Blair (Republican)—
Wythe.

AMr. George B. Keezell—Mr. President:
I suggest that the Secretary call the
roll in order to ascertain if there be a
quorum present.

The seéretary having cailed the roll;

-the Chair announced that a quorum was

present.
Mr. McIlwaine thereupon offered the
following prayer:

“Almighty God, the. author of all
good, the source of every blessing, we
look to Thee in every event of life
for Thy directing wisdom, and for Thy
upholding strength, and more especial-
1y in these important events of life
when great issues are at stake. We
desire to acknowledge Thee, and now
that this convention has been as-
sembled, we pray that Thy Divine
blessing may rest upon us as a body,
and upon each one of us as individuals;
that we may be guided by Heavenly
wisdom; that we may be directed by the
omnipotent spirit of God, in things that
are true and right and just and of good
report; that there may exist from the
very beginning to the very ending of
our meeting, the support of harmony, of
fellowship, and of concord, which, ani-
mating every mind, shall enable us,
consulting with one anbther, to come
to theose wise and just conclusions
which shall be for the benefit of the
Whole Commonwealth, and for the
blessing of every individual who lives
in‘it. Oh, God of Grace, who alone art
sufficient in Thine own strength,” who
art our helper, we look to Thee and
pray that Thy Divine blessing may rest
upon us in the work whieh Thou hast
given us to do and upon the great work
which is committed to us; so that in
every thing the Divine giory may sub-
serve the best interests of ‘manking.
All of which we ask, for Jesus sake,
Amen.”.

Mr. A. C. Braxton—Mr. Chairman: 1
move that this body do now proceed to
the election of a permanent presid-
ing officer. Ty

OATH OF DELEGATES.

Mr. A. P. Thom—Mr. Chairman: T rise
10 a point of order. I do not think that
this convention should proceed to the
performance of any function without
_the members first taking the oath re-
quired by the constitution.

As I understand it, we are proceed-
ing under the power of this constitution
in‘revfsing and establishing a new one.
Whatever powers we have are not
revolutionary powérs,» but are i)bweré
derived from the present organic: law
of this State. The present organic law.
| provides that all persons, before ente;

‘affirmation, and this form
affirmation is given, = = BV
- In section 2 of article XIT, of the Con-
stitution, ‘there is this provision:: .

At the general election to be held in
the year 1888, and in each tenth year
thereafter, and also at such times as
the General Assembly may by law pro-
vide, the question: ‘Shall there be a
convention to revise the constitution
and amend the same?’ shall be decided
by the electors qualified to vote for
members of the General Assembly; agld
in case a majority of the electors 'so
qualified voting at such election shall
decide in favor of a convention for such
purpoze, the General Assembly at its
next session shall provide by law for
the election of delegates to such con-
vention: Proyided, That no amendment
or revision shall be made that shall
deny or in any way impair the right
of suffrage, or any civil or politica_l right
as conferred by this constitution, ex-
cept for causes which apply to all per-
sons and classes without distinction.”

I feel that it is beyvond question that
the delegates to such a convention,
thus ordered to be elected, are officers
of this State, and that before they can
perform any function under this con-
stitution, they must qualify themselves
by taking the oath required by law.

The Court of Appeals of Virginia has
decided that where an oath is prescrib-
ed by law and the officer has failed to
take it, that he is no officer, and that
all his acts are void. Now, whether I
am right or wrong-in the views which
I entertain upon this question, it is
certainly not one of difficulty or danger,
and it would be a most unfortunate
thing for us to discover after months
of laber, in adobting a constitution,
that we had been an unauthorized body,
and that the courts should upset every-
thing that we had done. Tt is a very
simple matter for us to take the oath,
and I think out of safety and out of ab-
solute necessity, we should do so before
proceeding to exercise our functions as
members of this body.

I therefore.move, if my friend will

vermit me, and I have the right to make
the motion, that we proceed to the
regular organization of this body, that
the roll of delegates he called by the
clerk, and that the members of this
body proceed to the clerk’s desk and
there take and subscribe the oath re-
quired by the constitution.
. Mr. A. C. Braxton: With great respect
for my learned friend, it seems to me,
unquestionably, that he is in error, in
thinking that any oath is required of
the members of this body, or is neces-
sa'ry, in order to qualify them to per-
form the duties of their office. ,There
is no law which requires or authorizes
such an oath to be administered, unless
it is the provision in the constitution,
referred to by the learned gentleman.
That provision has reference, as it
seems to me, only to officers that are
prescribed by that constitution. It has
been the consensus of opinion, as far.
as I know, by all the men who have
looked into the subject that the mem-
bers of this body are not officers under
the constitution that we now have,
That constitution provided, among
other things, that no judge of any cir-
cuit court shall hold any other office
while he is such judge, and that seems
to be a public trust. It is the uniform
opinion of all those who have looked
into the subject, that that does not dis.
qualify circuit judges from sitting in
this body, because they are not officers
in the purview of the constitution; and
if we construe this law, to which the
gentleman from Norfolk refers, to apply
to this body—because they-are officers—
then;it must of necessity apply' to every
member here, and all the other provi-
sions would preclude their sitting in
this body. D

Now, sir, it so happens that in the
varioas constitutional conventions that
have 'sat in this State before, there has
been:no oath administered. I find that
in cémparatively few of the constitu-
tional conventions that have assembled
in the United States, has any oath of
office been administered. Why then
should we administer it here? The act
of the Assembly providing for the call-
ing of this convention, providing for
the qualification of its members, and
how we shall convene, says nothin
about the taking of any oath. It wg
should take an oath, what oath must
we take? The oath prescribed by the
constitution as it now stands requires
that we shall swear to support not only
the constitution of the United States,
but the constitution of the State of
Virginia—the very paper that we are
called here to reform, revise and amend,
and yet we are sworn to support it
when we are assembled here to change
it and amend it.

I find in looking into the subject that
in"every convention that has ever been
held in the United States the question
has Been raised and discussed as to
whether the oath required of the mem-
bers should include a provision that
they shall support a constitution which
they are called upon to amend, and
without a single solitary exception it
has been decideq that that provision
should not be put in the oath, and that
‘the members should not be required to
swear to support the constitution of the
State. Not a single exception can be
found, I believe, to that uniform deci-
sion, expressing the matured opinion of
several hundred men, who have met
from time to time throughout this coun-
try to consider this question. It does
seem to me that this uniform consensus
of opinion is entitled to the greatest re-
spect as a precedent. ~

As far as I myself am concerned, Y
believe that this body is not omnipotent,
but there are other gentlemen, mem-
bers of this body, a great deal more
capable of determining that question
than I, who are honestly of.the opinion
-that this body is a revolutionary body;
that this body is not bound by the pres-
ent constitution, and I think that in re-
spect of the opinion of those gentlemen,
it is not right to require them, under
the penalty of forfeiting their seats,
to support the constitution when. they
honestly believe that this constitution
overrides the constitution. 3

I think, sir, that under these circum-
star\ies, we not only ought not, but
that we have no right to require an
oath of the members of this convention,
and that if we do require an oath, that
oath should not be the oath prescribed
Ly the present constitution. The very
fact that that oath contains provisions,
Which in the opinion of many learned
gentlemen are inconsistent with  our
.Powers and duties, ‘'shows to my mind-
that it was never intended to apply to
such a body as this.

Mr. A, P. Thom: If I may interrupt
the gentleman, I will put my motion in
this shape, that the convention, with-
out undertaking to decide whether the
members of this'hody are officers or not,
deems it prudent that the oath required:
by section ‘5 of article V. or the cossti-
tutlon be taken and subsecribed by the
delegates of this convention..

i ed aticlr
| T would suggest that it be the

which was administered to the conve

which His been followed by every other
convention since then. It would be,;t_he
more appropriate one, and’;hat oa.ihr-ris

in this form: 2 5 RS
“You do solemnly swear that youiwill

support the constitution of the United:

States, and you will faithfully discharge
your duty as a member of this conven-
‘tion for the purpose of amending’ the
constitution of the State of Virginia.’
It seems to me that that will cover all
the points that could be required, and.
it will relieve theconsciences of such
persons as may -honestly believe that

we may, override the present constitu- |

tion and are not subject to its provi-
sions. But I think the best plan is to
follow the precedent of the convention
of 1829, of 1830, .and of 1861, and that
we recognize the precedence of other
conventions which have met since then
where no oath was administered at-all,
4as none is required by law and none is
required by the constitution.:

Mr. Hamilton—Mr.  Chairman: T rise
to second the motion or the gentleman
from Norfolk. It seems to me that this
is too serious a matter and too-serious
a business for us to take chances. It
will do no harm at all'events for us to
take an oath which seems to be pre-
scribed (upon a casual examination at
all events), by the existing constitu-
tion, and until it shall have been ‘chang-
ed by this convention, in whatever way
this convention may deem proper.

Now, there have bheen serious compli-
cations in connection with these mat-
ters heretofore, hecause of failure to
take the oath. This is an oath which
seems to be prescribed by the existing
constitution. The taking of the oath
hurts no man, it violates no conscience.
It does not follow that, by taking the
oath we may not change the consti-
tution. We swear to support this con-,
stitution until it shall have been law-
fully changed by us, and by such means
as we may determine. We can afford
to do it when no harm can come from
it. A prudent man takes no chance in
important matters; he cannot afford to
do so. 3

No objection has been pointed out
by the gentleman from Augusta to the
taking of the oath. Personally, I re-
gard the oath as a mere matter of form.
But we must obey the law as it now
stands. We are not passing upon the
question whether or not we are officers
and whether or not we can prevent a
circuit court judge sitting in this body;
we are sent here to change this consti-
tution, to add to it. ILet us theregore
follow the safe course, and no harm
can come from it

A Delegate: Suppose someone should
refuse to take'this oath. What then?
Mr. Hamilton: I would let him alone,

if he did not choose to take the oath. I

would let the results of his acts stand
with his actions.

Mr. Hill Carter: The reason offered
by the gentleman from Petersburg
commits the convention to nothing. It
does not undertake to decide whether
we are officers of the State of Virginia
or not. But that there is serious, grave
doubt upon that point is manifest. The
gentleman from Staunton makes a mis-
take when he says the universal con-
sensus of opinion is that the members
of this convention are not officers be-
cause in this State the oldest Judge,
one of the most distinguished, perhaps
the oldest judge in the Commonwealth,
gave as a reason for declining to accept
a nomination, for declining to be a
candidate for the nomination, the doubt
that was in his mind as to whether or
not the members of this convention
would come within tha purview of the
constitution of that convention. I refer
to Judge Welford.

But as the member from Petersburg
says, it can do no harm to take the
oath. We take it with “the distinct
reservation on the face of the resolu-
tion that we decide nothing, and intend
to decide nothing as to whether we are
officers or not. That is a question
which is left in abeyance, and may
never be decided. But if we be offi-
cers—if the Court of Appeals decide, as
I understand it has decided, that with-
out that oath our actions are null and
void, there might arise a serious situa-
tion which it would do well to avoid.-.

Now, as to the point adverted to with
S0 much earnestness, that we cannot
take the oath of the old constitution,
because we meet here to change it.
‘Why, Mr. Chairman, every Legislature
that meets swears to observe the law,
and yet it changes the law when it’
meets. We are here under the old con—
stitution to change and amend it. When
that is done, the old constitution passes
away. But until the change is made
and consummated, we are acting under
the old constitution, and we are to be
governed by the old constitution and
the oath therein prescx’-ibed:" 5

Mr. J. C. Wysor—Mr. Chairman: I
had thought that the resolution of the
gentleman from Norfolk would cer-
tainly carry, and I was disposed to say
nothing. But as I do not know hotw the
body stands, and as the resolutipn
might be lost, I feel that I would be
lacking in the pert‘ormagce of my duty
toward my constituency if I did not rise
and say something in this discussion.

I came to this convention, supposing
that it was a body of very limited
powers—that it was a body of men sent
here simply to frame a constitution
and then submit it to the people for
final action. But I am surprised to find
an objection to taking an oath to per-
form our duties, which oath is prescrib-
ed by the constitution. Gentlemen rise
here, and instead of admitting that it is
a body of very limited powers, contend
that it is a body with revolutionary
powers—that it can dispense with the
oath of effice prescribed by the constitu-
tion, and then deny that the position of
a delegate is not.an office in ige eye
of the law. It cannot be qiffstioned
that it is an office, and we are hound to
take the oath prescribed by the con-
stitution. $

It is said, why should we take an
oath to support a constitution which we

,are here to change. We are here to

frame changes in it—we .are here to
frame a new constitution, if we choose,
and then send it back to the entire
people for adoption. In the perform--
ance of your duty—in framing a new
constitution you must take an oath.

The provision is this:
~‘*All persons, before discharging any
function as officers of this State, must
take and subscribe the_ following oath
and affirmation: Y, ., do sol-
emnly swear and afirm that I will sup-.
port and maintain the constitution and
laws of the United States and the con-

) erescceseey

‘stitution and laws of the Stdte of Vir- |

ginfa; that I recognize an accept the
clvil and  political equality:of.- all men:
before the law, and that I will
perform.

tion ‘which met in'Illinois in 1847, and | s

at I recoginze and accept the civil
and political equality of all men before

~ That is the oath our constitution says
he must take, and that is the oath he
‘must take before he can frame 'a con-.
stitution that will be binding upon him
politically. “Here at the very initiatory
proceedings we are confronted with the
idea that we are not to take an oath.
The press says that we are a very dis-
tinguished ' set of men. How distin-
gulshed we are, it is not for us.to say.
‘We cannot sing our own praises. But
after our work shall have been finished-
and the result of’ our labors submitted
to the people, e may not: be so dis-
tinguished as we think we are. (Laugh-
ter.) S : :
To begin over, we are to take the
proper oath prescribed by the constitu-
tion and then frame a constitution so
‘fair, so just, that it will speak truth
to every man, and its fairness will over-
whelm the people and will be adopte
by them. > * : ;
‘Mr. Green—Mr. Chairman: I am op-.
posed to the taking of any oath by the
members of this convention. The gen-
tleman who has just taken his seat
takes counsel neither of his fears, his
timidity, nor of his ignorance, but he
comes out and says we are to do it
under the constitution.
- I submit that we are officers of the
State; but I do not believe that we are
required by any constitution to take any
oath. I wish to point out to this con-
vention that by the resolution offered
by the gentleman from Norfolk and
supported by my friend on the left, we
are to take counsel of the Court of Ap-
peals. The oath referred to does not
apply to this convention, but we are to
take it on the ground that the consti-
tution at the present time requires us
to take it. If we are called under that
provision of the constitution to take
the oath, we are bound by that consti-
tution. That constitution simply pro-
vides that.we assemble here in con-
vention and take an oath not only that
a. general election may be held in the
vear but also at such times as the Gen-
eral Assembly may by law provide. It
further provides that we can assemble
under that constitution and act under
it. I cannotputmy eyes upon that part
of it now, but I will before I get
through. We can under that constitu-
tion hold that the right of suffrage
shall remain inviolable, and we are here
acting under that constitution. If we
Swear to support it, and we stand by
our oaths—take the oaths because we
fear the Court of Appeals will hold we
are bound to do it—we dare not lay our
hands upon the provision of this pres-
ent constitution on the question of
suffrage.

Now, sir, a number of members of the
convention think that they have the
right now to say that they will not sup-
[port the constitution of Virginia, the
present constitution. They think they
cannot take this oath, and that they do
not assemble under the present consti-
tution. They think that if they do take
such an oath, it will forbid them abso-
lutely to make any change in its pres-
ent form. This question has been pre-
sented before. I venture to say that no
Court of Appeals has .ever said that
the proceedings of a convention were
void because the members never took
that oath, and I venture to say no
Court of Appeals will ever say it.. If it
should, it would be the most revolu-
tionary Court of Appeals that was ever
assembled. But whether they say so
or not, let us go ahead and do our duty
without fear or favor as' we see it. I
think this question has been precipitat-
ed unnecessarily. -I think it was
brought up in caucus the other night,
so that we might settle it at some fu-
ture time. But I beg the convention,
if we are officers of the State, not to
rush too: hastily into taking this oath.

Mr. Wysor: My friend who has just
taken his seat has said that I take
counsel neither of my fears, my timidity
nor ignorance. He, I think, has not
been very choice in his use of parlia-
mentary language. If he will come to
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ion. 'Why s it that no other conven-

power than

tion to frame a”constitution ever re-

quired‘the taking of such an oath? We

are certainly as rellable men, and are
as much to be trusted as the House of
Lords,.and I understand that no oath is
administered to them.' If it be’ true,
as my distinguished friend says—if we

have no power to enact a constitution

until we shall have taken an oath to
support the present constitution, is not
the oathia mere brutem fulmen. What
is the oath when we come here and

swear that we will support the consti-

tution? It is like swearing that we will

not commit murder or any other crime
or offense against the law. If anything
we ‘do here is in violation of the con-

stitution of the United States, it falls
to' the ground. If we had no more
some gentlemen think,
merely powers to propose or suggest,
the gentleman himself before drafting
that resolution should have been sworn.

I say that the taking of this oath in-

volves many questions about which we
may differ.
personal
others who have consclentious scruples
about it, and I think they ought not
to do violence to their consciences by
taking ithe oath with & reservation.

It matters not what my
views may be; there are

Gentlemen say that there may be a

question as to the validity of our pro-
ceedings.
be organized under the constitution we
may frame (and how can any court
exist under this constitution or anw
government with its legislative, judicial
and
once the people recognize the constitu-
tion that we propose, they are bound
by it.
decided in‘the State of Kentucky that
the constitution which was submitted
to the people and ratified and after-
ward more or less amended by the con-
vention without submission to the peo-
ple, whatever might be thought of the
matter as an acedemic question, the
people once having recognized the con-
stitution and it being promulgated, it
did not lie in the mouth of anybody to
question
dissatisfied with it,
power to call a new
change it.

If any court or government

executive  departments)—when

They cannot question it. It was

it; that if the people were
it was in their

convention and

There cannot be any question practi-

cally that can come up as to the vali-
dity of our proceedings for lack of the
oath; and I say when we have the pre-
cedent of 125 years behind us, when we
have the uniform and universal con-
census of opinion of all the bodies that
have met in this country—when we find
the legislative body making provisions,
it was a mistake to require of members
here to take this form of oath, or any
other form of oath. It is 2 mere naked
form, as one gentleman said. I think
it ought not to be taken, and although,
so far as I am personally concerned, I
would have no objection to taking it,
I should certainly vote against order-
ing or requiring all the members of this
body to take an oath before they were
seated as members. This body is omni-
potent. We have the right to act or
provide a constitution for the people.
If we are omnipotent, the oath is un-
necessary—we override all power, and
Wwe can promulgate our acts by the force
of our own office.
if we are not omnipotent, what is the
need of an oath to suggest a constitu-
tion “to the people for their approba-
tion.

On the other hand,

Mr. Daniel, of Campbell—Mr. Chair-

man: With great diffidence I venture
to offeér any suggestion on this sub-
ject. I have for some time entertained
the opinion (though I am not prepared
as I would like to be with authorities to
maintain that opinion), that a mem-
ber of a State Constitutional Conven-
tion is not an officer of the State, and
certainly not in the sense in_which
that language is employed in the exist-
ing constitution of the Commonwealth,

1 have not the slightest objection to

taking the oath which is required by
this rconstitution. f
cer in this State who has not already
 taken it, be he circuit judge or what
not. We have this aspect of difficulty
presented to us.

There is not an offi-

If we should under-

my desk I have Jefferson’s Manual | t2ake to, require an oath of a mem-
here, and he may learn something. I | Per elected to this convention,
do not mean to say that his years rest | Which is not required of him by
heavily upon him, but we are never too | the constitution, the eligibility
old to learn. of a member of this convention

Mr. Green: I thought I was offering
the gentleman a compliment. I did
not mean to offend him in any shape or
form. :

Mr. Wysor: I,thin'k the gentleman is
better posted in Jefferson's manual
than I thought he was. He sleeps with
a copy of it under his pillow.

Mr. Braxton—Mr. Chairman: It seems
that I made myself misunderstood in
one respect. Some of the gentlemen
who have spoken seem to be under the
impression that I for one contended
thg? this body was a revolutionary
body and had powers over and ahead
of the present constitution. I wish to
say that is not my view. I do not en-
tertain that view. But there is a num-
ber present who do entertain that view,
and I do not .think that we should do
violence to their consciences by com-
pelling them to take an oath which the

cennot be changed in any respect by the
body itself. It must be an eligibility
extant when he appears here to assume
the duties of his public trust. There-
fore, if this body were to require of
him any manner of oath and hold him
in check before he took that oath, would
it not be an assumption of authority on
the part of this body which it is not
authorized to make.

The term office as used in constitu-

tions, statutes, and in law books, is a
term which has received very diversi-
fied interpretation, and what the term
means must be collected from the na-
ture of the document in which it is
used, and in contemplation of the pur-
poses for which the position
ed.

Wwas creat-

Now, almost everyone in common

parlance, speaks of a Senator of the

law does not prescribe,

The form of the resolution now be-
fore us seems to be utterly inconsis-
tent. The constitution says that that
oath shall be required of officers; and

| cers of the State. I do not myself believe.

yet the resolution is in this form:

“Resolved, That the members of this
convention be required to take the oath
required to be taken by officers of the
State, with the understanding that
they are not officers.” 2

It seems to me if we are not officers,
that oath should not be required of
us. =

Mr. Thom: You do not wish to mis-
state the resolution. No- such language
is found in the resolution. The 'lan-.
guage of the resolution is, “Without un-
dertaking to determine that .question.”
It does not say that we are not officers.
And I put that word into the resolution
to meet the views of gentlemen like
-himself. : :

Mr. Braxton: When we take the oath
required of every member, such words
are utterly inconsistent with any idea
except that we are officers under the
constitution. \ :

The distinguished gentleman from
Campbell (Mn Daniel), has called my
attention to the possession of some au-
thorities  which heg as, in' substance,
‘that members of this body’are not offi.
that =~ we' are officers. My distin-
guished” friend seems to think we |
are. officers.  That: is a q
) ‘hich we ‘may differ.
of political equality,

uestion

United Srates as an officer of the
United States. He ig universally re-
garded as, in a certain sense, a Federal
ofiicial. Yet it was determined nearly
one hundred years ago, and perhaps
over a hundred years ago, in the case of

Blount, from Tennessee, who was im-
peached, or against whom proceedings
of
thought of, that a Senator of the United
States is not an officer of the United
States, although he has the highest
legislative, judicial and executive func-
tions always to perform on behalf of
that government.

Ampeachment were brought or

That Judgment, so far as my opinion

extends, has never been disputed. It
will be found commended, if I mistake
not, in the learned work on Constitu-
tional Law of the distinguished John
Randolph Tucker, of Virginia, than
whom none was more competent to
consider intelligently such a question.

A question somewhat similar to this

arose in 1869, during the reconstruction
period.
elected by the people of Virginia, under
the new order of things, appeared here
in Richmond to fnaugurate the recon-
struction government, I had\the honor
to be a member of that body, and I have
in my hand a little relic of it which

When the first. Legislature

I brought along with me to this con-

vention. 1In the contents of this little
“volume, T find the opinfon of the Hon.
E.Rockwood Hoar, Attorney-General of

the United States, who was expounding

- | to the Secretary of War, the then Hon.
Jobhn' A. Rawlins

,_l}i;'vlew of the mean-
he clauses fn the acts

———

ZINg a pubity
ol ‘removed by th,
nding: general, he used this lan-

‘| suage:

© “This opinlon i3 strongly confirmaq
by a reference to the second section op
the same act, which authorizes tho
commander of any district named in 45 &
act to suspend or remove from office
or from the performance of official gy,
ties and the exercise of official PO
any officer or person hoiding or e
ing, or professing to hold or eXerois
any civil or military office or duty |
Using a phrase which is not in thig
constitution, but which wag intendeq
by that act to_extend to and €mbragy
all manner of public officials-
“In said district under any election
appointment, or authority deriveq from.
or granted by, or claimed under any
called State or government thereos,
to detail a competent officer or sol
of the army to perform such
Now, the question presentedq to the
Attorney-General of the United State.
was whether a member of the Leog
ture was, in the sense of this act—u
was all comprehending—such an of
or official holding an office or performe
ing a public duty amenable to be ra.
moved by the commanding general. Tha
Attorney-General 0f the United Stage
dismissed that subject with the phr
“It would be impossible tn «

ar

and
diep

dutisg

Heep

fase;

upposg
that the Congress could contend ti

hat
the Legislature under the constitution
of the United States or the Stata could
have its officers appointed ont of a de-
tail of soldlers from the army."”
Now, that an opinion was given b
one of the most learned lawyers of th/
county, a member of the Supren

ne Judi.
cial Tribunal eof the State of 3a

setts. who was then Attorney
of the United States,
from analogy, I come to thi
the extant constitution:

“All persons before enterine upon tha
discharge of any function—in
character?—"as officers of th
shall take and subscribe the followi
oath or affirmation.”

There is no additional clause thera
“public trust,”” or “position
duty;:” but the term is confine
words “‘officers of this State’r M
convention is in the performance of
very high and honorable public trust
It is discharging a great public d 2
But in the same sense that Attornev-
General E. Rockwood Hoar, quote ths
opinion,andin thesame sensa that it h
beendecided thataSenatoro? the t'n
States cannot be impeached as an offi-
cer of the United States, although
constitution provides for the imp.
ment of officers of the Tnited S
so in the same sense it does not m
to me that a member of this body is an
officer af this State who has any parti-
cularized function to perform for which
this oath is essential.

It has been well said by my hon
able friend upon thé left (Mr. Bra i
that the constitution of the United
States is over us and around us and
under us, and that all the courts of the
Commonwealth and of the TUnited
States respect it, but it does not
to me, nor has it seemed to the
lature of Virginia in providing 1«
convention, that those who may have
the trantient duty of being members

S claus

it

of this convention shall be regarded as
public officers.

And historically, Mr. Chairman, this
is the interpretation which 1 people
of this Commonwealth hax upon
this position of public trust, generation
after generation, and from ths birth
6f this Commonwealth, hundred
and twenty-five years ago to the pres-
ent time, this body has not been re-
garded as one of that character ta
be held by oath as a condition prace-
dent to the performan of that tran-

to k .‘
upon them

one

tient commissionership,

which has been

by the people.
While I entertain these opinions, T re.

SO
devolved

spear

spect greatly the ‘Sug:w::{'mns which
have been made by gentlemen wha
think that, from abundance of safety,
it is better for us to take this oath, For
myself, I have no objection whatever t
doing so, and if it were the sense of
this body that it were desirable (as L
have taken it many times), I wonf
take it again. But the question to my
mind is not one of personal conaern,
but whether or not I thave the right
to require that a colleagus in this bady
shall take that oath when the legisla-
tive body which brought, or engineared,
this convention into being, did not seem
-So to think, and when I, differing w!th
gentlemen, do not so consider and un-
derstand the present constitution.
Therefore, as has just been suggestad
to me by my honorable friend, suppesa
a member refuse to take this cath and
say he {s not bound by it, wh
we do about it? Would we discharg
him? Would we consider him in
tempt? Would we allow him to repre-
sent the constituency which has chosen
him and sent him here?

Mr. Thom: Suppose that some condi-
tion of affairs should arise over
member of a Legislature. Sup
member of the Legislature were
fuse to take that oath. Would there
any question about the facr that >
Legislature would have the right to re-
fuse to seat him?

Mr. Daniel: I am suggesting the diff
culties that are up to us. We have
enough of our own, without horrowin
any from the Legislature.

Mr. Wysor: Will the gentleman frem
Campbell permit me to ask a gquess
tion?

Mr. Daniel: With pleasure.

Mr. Wysor: You say, suppose a mem-
ber should refuse to take the oath, what
would we do with him? Should we dis
charge him? Now [ wish to ask t
question: Suppose the constitution
vided in so many words that we shoul
administer this oath which we
the constitution—suppose it were p
vided that every delegate were an 0
cer, and then suppose that a delegate
should refuse to take the ocath. What
would you do with him?

‘Mr. Daniel: I would not let him in, of
course.

Mr. Wysor: If he were required to
take the oath in the present instance,
¥ou would not let him in?

~Mr Daniel: You are assuming that he
is required to take it. But I say not.
We are not obviating the difficulty in
the matter by requiring him to take the
oath. I think we had better proceed
carefully about it, not to act before wa
are right about it.

Mr. Hill Carter: I cannot see what
harm there would be to take that oath.

*. Danfel: No harm in the world
to take it. But I hesitate about it, and
I hope the gentleman will understand
me- I do not believe that a member of
this convention is an officer of the State
of Virginia in the sense of this constitu-
‘tion.  Therefore, I would hesitate to
‘treat him as an officer, when I do not
belleve him to be one. Now, how to
‘get out of the momentary diculty.
Mz, Hill Carter: Wait until it arlses,

t would
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My mind Is to do things
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