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Opportunity is ffowJ&imited,
Until ib-night you can select any ofour Boys7 Knee-Pants Suits, Pall and

Winter weights, and any.of the extra Knbe Pants, which were carried over from
last season, at _

DD!rVZ. •

STRICTLY HALr PKiLfc,
: Every article has the price in plain figures. Give us one-half and keep

one-half.. . .
" )*

Men's Medium-Weight Suits airof this seasons make, .we olter you the'
choice of hundreds of Suits worth up to $25, at .

V
-
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:R!Khts: But before the con yntion;.*e"VjJslhVt0 a:Questi6n:;off personal: privilege,

iznaflc anvlndisnhr.t ppoechin reply to _l" 4}^°^^. Cameron) -had voted to turn
Jkan) in;a; somP.^;^fthe' office:of '\u25a0 Doorkeeper .iof the -House of
a' one-legged Confederate :soldier out o^ . .. -

position;:: Mr.;Cam-

\u25a0eron^aidS he was not a member or \P cc
t timed'irned' out of his place :by the Rcadjus-

%s^&&£^*&^.s*^-5 torth the

1i^^^S^^C«S'o^m. ;,« Zn of appeal '.„ reve-

"V?C<£^ Set S£ to^prSsluon-of his coHeague^om Au-

gusta? after which>e committee arose, and the convention adjourned- at 2.40

o'clock. ;

ENTIRE BUILDING—ioos E. MAINSTREET— OPPOSITE: POST-OFFIC E.

OFFICIAL REPORT.
Friday. -September IS. 190 L,

The Convention met at 12,o'clock M. j
prayerby Rev. W.8.-JJeauchamp.;. •- .
The PRESIDENT: ;The Secretary, will.

'\u25a0\u25a0 tail the roll of members. . . =-
The Secretary called the roll and the .

following delegates answered to- their.-
pTesent: Messrs*? George K. Anderson, \u25a0

Barbour, Barham, Thomas- H. Barnes,
• Blair. 'Boaz. Bolen, Bouldin, Braxton. Bris-

tov,\ Brooke, Brown,. Cameron. Clarence
J. Campbell. P. W. Campbell, Carter.
Chapman. Cobb. Crismond. Daniel Duna-'
way. Earman. Eggleston. Epes. Fairfax,- Fle'tcher, Flood. Garneit, Gillespie. B. 1.
Gordon, James W. Gordon. R. L. Gordon,

Green, Gregory, Gwyn. Hamilton, Han-

cock Hardy. Harrison. Hatton. Hooker.
Hubard. -Hunton. Ingram. Claggett B.
Jones. "G:'W. Jones, Keezell, Kendall,

Lawson, Lincoln. Lindsay. Marshall. Mc-
Ilwaine, Meredith, Alillery. Moncure. .R-
"Walton Moore, Newton. O Flali-'

\u25a0' erty, Orr, Parks. Pedigo, Pettit; Phillips,
\u0084

Poflard,' - Portlock, Quarles, Richmond,
Rive«.Robertson, Smith, Stebbins. Stuart.
Summers. Thorn, Thornton. Turnbull,

Waddill. Walker, Walter, Watson. Wes-
cott, Willis. Wise, Withers. Woounouse,
Yancev, and the President— S9. . ;;

The "PRESIDENT: The call of the roll
•-•shows "that- -members are in attendance,

Imore than a quorum. The Secretary will
read the Journal of yesterday's proceed-

" incs. \u25a0

-
"

The Journal of yesterday's proceedings
was read and approved. .

jPERSONAL EXPLANATION'-
Mr. CAMERON: Mr.President, Irise to

a.question of.personal privilege.
-. Some days since a member of this body

-witliout provocation on my part, in breach
\u25a0 of all the restraints of decorum and jus-

tice which usually obtain in such assem-
blages as this, saw fit to make my per-
sonal and political record the target for
his attack.

His opinions and utterances as to my.

attitude on public questions in the past
or in the present are a matter of utter in-
difference to me. Iam satisfied to know
that whatever measure of respect, greafl
91-
'small, the people of Virginia accord to .

me cannot be affected by any comment or
criticism proceeding from that source.
But in the course of his remarks that

delegate used language containing a mis-
statement of fact whichIcannot allow to
remain a matter of record without offer-
!ng to It-my indignant challenge and em-
phatic denial. Whether itwas dictated by.
Ignorance or by malice is immaterial. .He
said that the delegate from Petersburg, I,

had kicked out of his position as .door-
'\:keeper .of the House of Delegates, a one-

legged Confederate, and liad put in his
.place- the meanest negro in Eastern Vir-
ginia. . .
Iwas, Mr. President, at tliat time mayor

•jf the city of Petersburg. Iwas not then
andIhave never been a member of either
branch of the Legislature of Virginia. I.
ji-as elected Governor of Virginiaand took
part in the administration of State affairs
for the first time more than two years af- _,
ter Mr. Sullivan was defeated for door-
keeper of the House. Ihad no more to

: 3o with it than a babe unborn, andIknew
oothir.fi- about it until after itwas done.
In this connection, and -without further

. remarli. 1send to the desk a letter from
Mr. Sullivan which Idesire to have read
by

'
the Secretary and placed upon record

in the Journal.
The PRESIDENT: The Secretary will

read as requested. . .
• The Secretary read as follows:
.''."' '\u25a0:'*' Richmond, Val, September 10, 1901.

Eon. William -E. Cameron, Richmond, Va.:
:. My.dear Governor,— ln answer to your-

inquiry, willsay that Iwas defeated for
\u25a0re-election as ;doorkeepttf- of the House of
Delegates .on-December 3,/ 1579. You were
not a member of the House of Delegates

i and, therefore, had no opportunity to vote i
for or against me, and I;never heard that

;-you were instrumental in any way in en-
compassing my defeat. You did not enter
upon ,the duties of Governor of-the Com-
Imonwealth until January 1, ISS2, more

than two years subsequent to my defeat
for the office of doorkeeper. .
Iam -satisfied, and. have so stated, here-

tofore, that you had no connection what-
\u25a0-\u25a0 ever, with the matter.

•".":. Very trulyyours,
. '•\u25a0\u25a0\u25a0:\u25a0'. A. O. SULLIVAN. .

.Mr. SUMMERS: Mr:President. Isup-
pose the delegate from Petersburg- refers
to me- Iclaim to be a brave man, and

r whenever. Ihave done a gentlemun a
wrong Iam. brave enough to apologize
Ifor.lt. .

Id the heat cf argrument Iprobably made
a mistake. IfI'did, sir (to Mr. Comeron);

x I"will take your word for it. My argu-
ment .was based upon what Ibelieved to

facts. Ifthey were not, sir, of course
1acknowledge my error with the greatest
pleasure. Ithas always been' my".-pride to
do what Is right. This is ray statement,-' sir. -\u25a0--,-" . - . : \u25a0. LEAVES OF ABSENCE.

Mr., R. WALTON MOORE asked and
;'"\u25a0: obtained leave- of absence until Monday. for Mr.Glass.
:

\u0084 Mr."GREEN asked and obtained leave of
absence for five days,, beginning- Monday

..next; for Mr. George W. Jones. .. .
: Mr.RIVES asked and obtained leave of

-absence for two days, beginning .Monday
.next, for Mr. Enes.
: 'Mr. GARNETT asked and obtained

I'-ave of absence, for-two days, beginning
to-morrow, for Mr.Bristqw.
i';Mr. FLOOD asked* and obtained leave- of;absence for two days,

_
beginning ..to-

"morrow; for Mr. Pettit. ,
; Mr.KGGLES/TON: 1 wish to ask leave'
of::absence for the -members of the Com- :
mittee on..Public Institutions and Prisons

-forgone day.'to-morrow. *
The PRESIDENT: The gentleman from

Charlotte ;mov..'s tliat leave of absence be
granted to the Committee on Public In- ,

:stitutions and Prisons for one day. ; • .v.The. motion was asrreecl to.
' ' :

' --PETITIONS AND MEMORIALS.
: Mr..'wHAPMAN' presented ;petitions of.
"voter.s -of Shenandoah county -approving
the. resolution submitted by Mr.- Quarles, i
relating. to rthe granting of/liquor licenses;

: which were referred to the Committee- on
Preamble^and Bill of Rights. :

: ;Mr,HUNTON presented a memorial :of.
the Potomac Baptist^ Association' remon- •

strating,againstUhe. appropriation of pub-
~l!c' funds to any 'Institution wholly.,or '

partly under sectarian 'control;which- was
•:referred to;the Committee on the Legisla-

tJv«; Department. k

'
: •'"\u25a0\u25a0\u25a0" i-r' •:'\u25a0-\u25a0.. :,: :

/'r>
J
,, " SCHOOL STATISTICS. :

>;: The PRESIDPJXT. laid-before; the Con-
ventlon;.;. the following communication;^ [

i^whlch". was read;-r:and, :'on :motion «of ViMr.
C O*Flaherty. : ordered to '>..be '\u25a0'\u25a0 printed 1

-
and

preferred: to*,the: Committee. -on Education
-

:and Public Instruction.'
-. ' ,iv.\u25a0;

'
'

;•
- * Commonwealth ofVirßinia^

-":.:• Department of=Public Instruction,' -'
::. '

s Su jx.-rintendcr.t's :Oflicel .:. } ::"
Richmond; Va.. September 12,r190i: '

To'theiJlon John Goode,'. President Con- \u25a0'.'
~'f tltutional Convffßtlon, rßic-bmond;iiVa.:.

'.Dear ."Slr/^ln:compliance !Withfa;T<»solu- \u25a0\u25a0

< tion; adojiled by JJieV Constitutional -Con-
|svcnticn>i- rfcquesting'i'Uie ' :of
.T'ublic.-Instruciio^rtoJ furhishLthat^bndy, .-
: wliirih<v loial-costiof itheiwhJtefand;;tlie ['\u25a0
r-\ colored Jsublic •school? \u25a0\u25a0 for;the ?scliool year

;
; .rc'j)our,4i-have-Tecelvcd-"carefully3c6mpiled •

reports froin;alisthe countlcgandscitJesiOf- ::
or i, J'tterKburjfianfllthe co.urities:qffAle>aTidri:v '<

And?.W^rwickr£ Fromsthe^figrures^f urnished' ISby • thejcduntlesJandtclUes r thot:haveisent! if:
\u25a0 In;m>orts,"rl{iam«:able Etofsubmit^ to tyour j'i

v-jjonpfahie sbody| the; following,statement :m s
IrT«^l|,«osir;«f iwjji^t-acl»boliiTjfqrU.lie *,year » )t
r'..-:.-:.\2'^'r^:r...-'.'r '..-:.-:.\2'^'r^:r...-'.' ._ '...-.

ending July 31, ISOI, excluding.Alexandria
county, Petersburg and;War- „
wickI...:......'. ....: \u25a0.-.51,365,680.15

Estimated for Alexandria^coun- ~'~> \u25a0

ty, Petersburg and Warwick... 23,000.00

•Total cost of white schools.. sl,3SS,CSo.ls

Total cost of colored schools thus. far rep0rted"...... ..."......:.-.... §419,549.56
Estimated for Alexandria.coun-

ty, Petersburg and Warwick.... 11,000.00

"
"Total cost of colored 5ch0015V. 5430,549.56

Total cost of white and colored ::.. :.
.public schools .................. .$1,819,230.71-

The foregoing estimate does not include
the salaries of. the county and city superin-
tendents nor the expenses of the Depart-
ment of Public Instruction.
Iam. with great respect,' Joseph W. Southall,

Superintendent Public Instruction.
RESTRICTIONS ON CREATION OF

NEW OFFICES.
Mr. GREEN: I.am authorized by the

Committee on Preamble and BillofRights
to call attention to the"fact that resolu-
tion No. 250, patron Mr. Barham relating
to restrictions upon the legislative power
to create new offices, has been referred to
the Committee on .Preamble and Bill of
Rights. The Committee, on consideration,
think it properly belongs to .the Commit-
tee on the Legislative Department, as it
proposes a restriction on the legislative
power We ask that the ;Committee on
Preamble and Billof Rights be discharged
from its further consideration and that it
be referred to the Committee on the Leg-
islative Department.

The PRESIDENT: That order will be:
made in the absence of objection.

PENSION APPROPRIATIONS.
Mr. R. WALTON MOORE: A memorial

of the McCready Camp, or Confederate
Veterans as to the pension appropria-

tions was referred to the Committee 'on

the Legislative Department. It would
seem that the proper reference would be
to the Committee on Taxation and
Finance. .„

The PRESIDENT: That refernce will
be made in the absence of objection. . .

METHOD OF APPROPRIATING -.
MONEY.

Mr. R. WALTON MOORE: Resolution
No. 255, relative to the method of appro-
priating money and paying it out of the
treasury, was referred to the Committee
on the "Legislative Department. It would
seem that it should go to the Committee
on Taxation and Finance.

The PRESIDENT: That reference will
be made. \u25a0

\u25a0

APPROPRIATIONS FOR THE EXECU-
TIV E DEPARTMENT.

Mr. R. WALTON MOORE: There was
referred to the Committee on the Legisla-
tive Department a resolution relating to
the method of appropriating money for
the support of the Executive Department

of the Government. It would seem _that it
should go to the Committee on the Ex-
ecutive Department.

-
"

The PRESIDENT: It will be referred
to the Committee on the Executive De-
partment, if there be no objection.

CALL OF COMMITTEES.
The PRESIDENT: The Secretary will

call the list of standing committees.
The Secretary called the list.

AMENDMENT,:OF THE RULES.
The PRESIDENT: The .unfinished busi-

ness is the motion of the gentleman from
Roekingham (Mr. Keezell) to reconsider
the vote of the Convention- adopting the
resolution offered "by the gentleman from
Fairfax (Mr. Moore) proposing a change

of Rule c: What is the pleasure of the
Convention? \u25a0 '\u25a0 ....'

Mr. C.,J. CAMPBELL:Imove that it
be passed by.

The motion was agreed to.
.BILLOF RIGHTS.

', Mr GREEN: Imove that the Convpn-

tion go'into Committee of the Whole for
further consideration of tne report of. the
Committee on Preamble and Bill,of
Rights.

"
, _ .

The motion was agreed to, and the Con-
vention resolved itself into Committee of
the Whole upon the -report of the Com-
mittee on Preamble and Bill of Rights,
Mr.Turnbull in the chair.

' '

The CHAIRMAN: The question before
the committee is the adoption of1section S
of -the Billof Rights. The imediate ques-
tion for consideration \is the amendment
of the gentleman from Fauquier (Mr.
Hunton.) The Secretary will state the
amendment. •-,-,,

The SECRETARY: Itis proposed to in-
sert :ter the word "offense," in line -7,
me -iswing: . ; \u25a0

"l;xcept that an appeal may be allowed
to,the Commonwealth in all cases for the
violation ofa law relating to the State
revenue." '.

So that if amended the clause would
read: \u25a0.

"Nor shall any person.be put twice. in
jeopardy for. the same offense, except that
an appeal may be allowed to the Common-
wealth in all cases for. the violation of a'
law relating to the State revenue." /.

\u25a0The amendment was agreed to. v
The CHAIRMAN: The question is on

the adoption of section 8 of the Bill of
Rights as amended. The Secretary will
read the section as amended. f

The Secretary read as follows: ....
S. That mall capital or criminal prose-

cutions a man hath a right to demand
the cause and nature" of his accusation,
to be: confronted with the accusers :and
witnesses, to call for evidence in his fa-
A'or, and to a speedy trial by an impartial
jury of his vicinage without whose unani-
mous consent he cannot be found guilty;
nor shall any/ person be -twice .put in.
jeopardy for the same offense; except that,

an appeal may be allowed to the Common-' j
wealtlvin all cases for the violation of a"|
law relating to the State revenue;: nor
can he be;compelled to give -evidence
against himself; that no man be deprived
of his life or liberty, except by the law
of the land.or the judgment of his peers.

BUt in any criminal: case, upon a plea of
guilty,:tendered in person. by\u25a0 the accused
and with the consent of the- attorney: for
the Commonwealth entered of record; the
court shall, and, in for a
misdemeanor, upon a plea of not guilty,'
with the consent jof the jaccused and "the
attorney for."the g entered
of- record, the courtmay,. in its discretion, "=

hear and determine the case without'the
intervention of a jury;-and the}General'
Assembly may. by law provide for the trial
by a justice of the peace, without ajury,
of 'persons accused of criminal ;;offences ;

not punishable >by death- or:confinement'
in the penitentiary/: butt in4all such-'cases-
the- General Assembly- shall,; preserve^the-
right of the accused; to an appeal and trial'
by jury in the appellate Jcourt.,," ":

"

:The Assembly "may- provide "by.
law for. juries; 'consisting of :less '\u25a0 than:
twelve men

"
for. the.. trial~of persons acr

cuse(J'of;Criminal?offences notI:punishable 1
by. death:'or; epnfinc«"nent hi: the penilen-;
tiary, ::and

-
may;classify ;such '\u25a0 casts and ;

prescribe'- the jnumber of jurors for;.each>
cla«s ";'\u25a0 of*:'c?ses.'":J- Provided,"-- that -no--vsuch':
juryJishall -consist: of;\u25a0 less :than;fivel men."";: -j
iThe: CHAIRMAN:-;The7question is^ori
asrcelng;:tolthej section assamended. z v. - ;
:••\u25a0• The section :as:amended Iwas agreed 'to. \u25a0•

:,TheyCHAIRMAN::.;The. question ?,is on
the adoptions ofisection 11,;,which the Sec-"
retaryAwlll^read: / : :; \u25a0\u25a0-. .'-:/\u25a0\u25a0'=\u25a0
:The Secretary.-' read ;as \ follows:.,\u25a0

-
\u25a0;:"^1

j?li:.That'in con troversles respecting pron-
ertylfa'ndi*iniSjUts";between Vhian*and?manfi
a^ trial*;by^jury/isipreferableitojanyj other;
rthdiou'ght/to'ibejheld'sacredilbutlthelGen- 4

eral--Assehiblyjmay,^byjlaw;. prescribe -any,
number: Jessithan'twelv^ibutnot'less than! j
jfeven, to oo'ivtltute.a. jury;
3Mr.!;GREEN;tiMr^:4Chalrman>>t^bel ore-
amendments Iare |-roffered;;-II|iask 3leave WMsay; torithe )commit tee^ that \after.j theiwbrd1

i^H«5:«:
_ .. . is

_
\u25a0...!*?z2t&gfSSk

these judges are. Iam not familiar with
all:of*them. -..,-, • ; . :. ••

Mr. BRAXTON: Judge Samuel Miller
was a very, distinguished Justice of the

"United States Supreme Court."- ;: -
.VMr. GEORGE K.ANDERSON:Iknow
Of him. :.\u25a0< \u25a0-

-
i:'*':"'::;:'-\:.;: :

-- -:
Mr. BRAXTON: Justice Brewer is a

present member of that court. • Judge

Caldwell is one of the most distinguished

Federal ...: Circuit .Court judges in -the
United States. Ithink they are the only
judgesIhave quoted. ".

Mr. GEORGE K. ANDERSON: In what
State is Judge Caldwell; where is:'his cir-

cuit? V
' —

Mr BRAXTON: Ithink it includes
Arkansas. Little Rock, Ithink, is.his

Mr!GEORGE K.ANDERSON: Imefe^ly wanted to know, if the gentleman will
excuse me, who these gentlemen are.

Mr.BRAXTON: Unfortunately for me,
Ihave no acquaintance with Judge Cald-
well; but our distinguished President tells
me that he is regarded as one of the.verj-

ablest of till the Federal" Circuit Court
ju/ges in the United States. .

T
, .

Mr. GEORGE K. ANDERSON: Ide-
sired to know .where the gentlemen come
from, who they are, and what courts they
represent. "-' '\u25a0\u25a0.';\u25a0: ,

\u25a0\u0084

Mr. BRAXTON: Isuppose it is hardly
necessary for me to tellwho Judge Cooley
Wflr.GEORGE K. ANDERSON:Iknow
of him. Wno was the last judge you men-
tioned. Judge Koerner?

'

Mr. BRAXTON: He was a Governor of

Mr.GEORGE
n
K.ANDERSON:What is

he now? ". -
\u25a0; . \u25a0 . V ,_.

Mr. BRAXTON: Ido not know. He
may be an angel, sir. (Laughter.)

Mr. GEORGE K. ANDERSON: What
was he when he made the report you refer
to? \u25a0

-
\u25a0 . •\u25a0

Mr. BRAXTON: Icannot hear the gen-

M^^GEORGEK. ANDERSON: Iwish
to know what position he occupied when
he made the report you have' referred to.

Mr. BRAXTON: He did not make a re-
port. Itwas in his annual message to the

Mr? GEORGE K. ANDERSON: Ah, he
was a Governor. . . '

Mr. BRAXTON: An3so with Governor
Carpenter, oflowa.Iwant to read the com-
mittee the opinions of all sorts and con-
ditions of men, so that they can see that
this is a general opinion, and not restrict-
ed to men of only one walk in life; that
it is shared in by men of all sorts and

shades of oDinion and all sorts, of ex-
perience.

Mr.-Chairman, Ihave so far been quot-
ing the opinions of these men as to what
ought to be done. Iwillnow call the at-
tention of the committee to the cases in
which this reform has actually been tried,

not a matter of opinion, but a matter of
exoerier.ee. . • _i "/

- ,
In the code of civil procedure of British

India in ISS2, it is provided that the ma-
jority rule shall obtain in all civilcases,
and "ina number .of the most flourishing
Englsh colonies the same: rule has been
adopted. By act of Parliament of 1554 the
"majority rule in civil cases as applied to
Scotland was adopted. :

\u25a0 Mi\ HANCOCK: Will the gentleman
a^-ow me to ask him a Question? -."\u25a0 |

Mr. BRAXTON: Yes, sir.
,Mr. HANCOCK: What is the number
of the jur>' in those cases?

Mr. BRAXTON: Icannot tell you, sir.
As to the nuiNberof the 'jury and the
question of unanimity, I"think they are
separate subjects, and Ishall ask that
they be voted on separately when we
come to vote uoon them. \u25a0

-
/, ,".

Mr. QUARLES: The jury inScotland is

sixteen. . - ,
\u0084

,
i.ir BRAXTON: Itis fifteen,Ithink-
Mr. QUARLES: Itis qixteen.
Mr. BRAXTON: The gentleman knows.

But that applies only to.Scotland, Ithink.-
Mr Chairman,' Ilearn from sources

which Ideem reliable that the unanimity
r"ule in verdicts has been abandoned in
Louisiana, California. Nevada, lowa,
Tvias, Missouri, -Washington, Colorado,
Florida, Idaho, South Dakota, North
\u25a0nakota. Michigan. Montana, Wyoming,
Kentucky, Nebraska, NewJersey and Con-
iiecncui; and it has been urged by

TTJ!he
Legislatures of New Hampshire and \v is-

consin. So far"as Ihave been .able: to
learn, the result has been one of.entire
satisfaction to-all parties, and in no case
where the step has once. been taken haa
it ever yet been abandoned. \

From these observations it:will be seen
not only that, the unanimity rule is an
PrP r.

—
sr,,ri<;ric. absurdity, but 1 that its

abolition has been persistently; urged by

vie aitnost unanimous .concurrence- of
modern tho'ucrht and experience, and that
wherever it has been abolished the ex-
periment has proved msot: successful,

.without a single solitary exception, so far
as Iknow. ': - J;

Mr. Chairman, in the matter of econ- j
omy. the abolition of the unanimity,rule |
twill save many thousands of to 1

the public treasury and to the litigants in
the. courts.' .Professor.;Lesser,.in his work
on .the nres'ent aspect of the jurysystem,
vehemently denounces the unanimity,rule; j

'and declares that in consequence of its en-
forcement "the number of mistrials is

enormous."
"
;

-
':" . ..\u25a0

\u0084

An able writer in a recent issue of the
Legal Advertiser states that ."not less!
than twenty; per cent. ;of important :jury
cases are. abortive by reason of disagree- (

ment;"" and in a recent discussion of the :
question in the Alabama Constitutional
Convention, it was stated: on, the; floor of
the Convention that; at: least twenty-five
per cent, of the cases^submitted to juries

in that State resulted in mistrial, because \
of the inability to reach: a unanimous ver-
dict. Of course, every..retrial "of a case is a
double expense.'not only'to t'neCommon- !
wealth; but to >each of the litigants.' j
; We all know thatin the: trial of.these j

civil cases immense, and i:may. say|al- 1
most incalculable, expense is Incurred and i

paid by the litigants, to. say, nothing of \
.the- cost? of.the jury; paid by,- the.communi- j
tyand every time: that; thing occurs it Is
a repetition of all that expense.' What-
ever ."thatfexpense may be. be it.great or
small "according to these -figures ;from j
one-fourth \u25a0 to::one-fifth of the entire ex-|

"pense will be -'saved by this ,
.which willprevent the recurrence of hung j':'\u25a0 •'\u25a0\u25a0\u25a0-\u25a0-\u25a0 -.'-.•-

-In the interest of justice, theadvantage!

would'be:still greater. -It;is absurd to pre- »
sume.- that, verdicts ;are-the ;result of the
actual concurrence i'ofv opinion .of ;\u25a0; the
-twelve iurors. It is known that in every,
walk ;of life it is practically^impossible

ftoifirid::twelve men .who Lwill;agree unani-
mously Eupon'fany,: given;state iof? facts in-
volving^ an-v appreciable complexity; and
the so-called- unanimous :verdicts :;are/ in'
nine vcases out of^ ten.vithe result of an

\u25a0abandonment of their real views by.;the

ivarious members ".of .thel jury. fProfessor:
iLesser. ;!ini-his -work on :. the/ jury;:system
just quoted,, says -that."A;curious. investi-;

itrator of;such matters ;has scalculated;that
the prbbabili ty ." of a::unanimous .^verdict;

1being honest fand vwlthoutl'compromise {or
[concePEiorisjiiS:one;,in"jfive.;hundred";thou-J
;"sand;'*;'>x.r-:'-- :.:"-:>':::;--:. :.-;\u25a0;--' -X -:\u25a0-.' '.}.'-'•\u25a0\_..-^-v:C-Vv':'l
mlThe 1great ;inconvenience \u25a0 and \u25a0\u25a0 expense «or
'the' unanimity rule 'could; onlyJbe -justified-
'onsthe theorvv that the^concurrent -verdict j=of;-the^entirevjury.;lsiinfalllble;:;and^yet Jithe'^lawS permits .:tiie^single ti judge, to ftset
*asi(le^a ;iverdict;Sas^ contrary,?; to: the^evi-ii
Jdence;:notwithstandingsthatithis :infallible*j
itribunal ?:hasipassed:jupon^ltiunahlmonslyri
ithus P att ributing.«tq'jithis Sone »man S,more g
.wisdom than Sto:; the^twelvejnerabersAof*;
Hhe^jury.Ymotwlthjtandingptheir^unaniri
\u25a0mity.

l . *. t
,

gSlnvairjbranches-qfour-government^iandr-!
Isb^farjas ;;li'kno w.?in^ thqsejof iahy^qther^
igovernment^upon«earthrgthere.3;iSinoian-g

salog5 alogyi*for,^thls3:unanlmityigrule}*for.s.lurle3.l-
}Onesman's EvqteS canf elect lour^President, %
jandfcan|.prac ticallyJdeclare «for^peace Jorf.
iwaß%One;iman'siivote/upbn4thetSupremej:
hmdA: ..... . ._ liS :V.3s£^

Court decides the questions which a jury
can onlypass on by unanimous vote.

vßyvBy far the larger; part of"property val-
ues are litigated in courts, of chanceo'.
,and : are- "either: passed upon by a single
man or,'.when taken into: the Court of Ap-
peals, are, determined by a bare majority.
The Court of Claims, -. -which annually
passes:'. on millions 'of dollars in contro-
versy, decides :all questions of- law and
fact by a bare majority; and so in Ad-.

,miraltyCourts. This verj* Convention, by
a' majority of one vote,- may. decide; upon
the fundamental laws controlling the
lives, the .liberties and tne property of
every citizen in the Commonwealth.

By the unanimity- rule opportunity is
given 'to every

-
stupid, corrupt or preju-

diced man who may accidentally get upon
a jury to effectually stop the wheels of
justice. What better field of operations
oan the jury fixer desire than, one in
which it"is only essential. for.him'; to tam-
per with one man out of twelve? And the
danger of this is no mere theoretical sur-
mise. In 1599, an investigation into the

1 jury system of Chicago. re%-ealed the fact
j that seven bailiffs of the court were impli-
cated, several of them being in the "regu-
lar hire" of certain corporations. Twenty
jurors, in their scramble to turn State's
evidence, testified to having' either actu-
ally received money or that they were
offered it,to hang juries. How often does
it occur, in the exoerience of every pra-
titioner, thatit is thetuniversal consensus
of opinion when certain men are seen
upon, juries, that, regardless of the evi-
dence and the law. those juries will in-
evitably hang. ...

How disastrous is it to the rights, es-
pecially of,the. poor litigant, when he has
expended his last farthing and utmost

Ieffort to bring his case to trial, to have
the whole thins end in a miserable fiasco
without any verdict at all, because for-
sooth, he was unable to do that which
no litigant before any other tribunal on
earth is required to do, to-wit: convince
every single one of his judges of the mer-
its of his controversy. And how often is
this power to wear out and exhaust, a
litigantavailed of by rich corporations, to
a\-oid the consequences of righteous ver-

!diets agaipst them which they cannot es-
cape byany other means..The whole theory of civil trials is that
the facts need only be proved by a pre-
ponderance of the evidence. The utter
exclusion of any :reasonable doubt does
not apply to civil trials. The reasons
which prevail to sustain the rule requiring
unanimity in criminal cases does not ap-
ply to evil cases. In the criminal cases
the fact must be proved beyond a.reason-
able, doubc, and as long as one man out
of twelve has such doubt,:or does not
agree at least with the others, that shows

! the existence of a reasonable doubt.
But.when you. come to a civil trial it is

merely a question of the preponderance
of evidence, and when in such a ease as
that you -require absolute unanimity: in
the jury, you are simply requiring of the

ijury as a whole a consensus of reasoning

Inot required of the faculties of any mem-
ber of the jury as an individual

:{ I.also,urge this change in the interest
1 of the 'preservation and perpetuation of
our 'jury system The unreasonableneis of
the rule, the Inconvenience, the expense,
the unastlsfactoriness of its operation, all
concur, as much as anything: that can be
devised, to make the jury sytem unpopu-
lar and unsatisfactory Many thoughtful
writers are to-day demanding that the
entire jury system shall be abolished as
utterly unsuited to modern times Inmany
States statutory regulations have been
introduced, as In Masachusetts and Mich-
igan, discouraging jury trials and accus- \
toming the people to do without them;
and many writers on the subject have!
pointed out the great danger to the pre-
servation of the system resulting from
the adherence to this absurd rule of
unanimity. .

Dr. Leiber, whom Ihave quoted before,
as far abek as IS6S said, in speaking of
this danger: , '-' .
"Ifisby no means certain that, without

some change in this matter of unanimity,
the jury system can stand."

'

Mr. R. WALTON MOORE: How far
back?

:•: Mr.BRAXTON: InIS6S. And again Dr.
Leiber said: \u25a0\u25a0

-
"Itis by on means certain that without

some change, like that or the abolition of
•unanimity, ihe right fo trial by jury, one
of the abutments on which are arch cf
civil liberty rests, can be prevented from
giving.way in the course of time."

Many other writers of distinction. In-
cluding some of the Justices of the Su-
preme Court of the United States, have

,p"ointed out this great danger to.the entire
.jury system.

-
/ .

In IS3O, Hon. William J.Bryan, which in
this country was once a name to conjure
v.-ith ,Introduced into Congress a bill abol-
ishing the unanimity rule in the united
States courts; which he denounced as or.c
of the evils that threatened the jury sys-
tem. \u25a0 -"'-. \u25a0 ..

The large corporations have generally
been the ones from whom the principal
objections to this change have come.
Their argument assumes that they -cannot
get justice before any jury,and that when
they go ;before such a tribun;il they can
onlj- rely upon the one. righteous man- in
Sodom" to save them. |

The whole opposition to the majority {
rule on a jury proceeds oh the mistaken
hipotnesis that, virtue and intelUg^tcei }
r>-^ jr>.tvnys in. theminority on '-a iury. \u25a0

This Ideny. Itis true that in somecsises ;

the minority will be found to. lift"'right;
but J submit that in juries, as in every
othei- ir.sti.nce. the rule- will be that the
majority, especially; if a substantial ma-
jority, "are right, and the minority, are
wrong. -.'•.\u25a0 ... .

'
- Gentlemen .who oppose the view that :I
take of this -matter willcite you to cases
where byone man holdingout and'hansring

the juryian injustice -was prevented. ;But
where that .occurs •once. =sir. the:one xnan
who hangs the jury against; the opinion
of:the . great majority ninety-nine times
out of one hundred is wrong, unless ie is
that "virtue^and intelligence are always in
the minority on the juries of our "land.
:-^r.Chairman, itis to.the interest of the
Commonwealth that there be an end to
•l-.^trpri'jp. \u25a0.: Instead- of-'cases being,kept,on
the: docket, and tried: arid retried, and
tried again, .-keeping allve~ the "feeling-'of .-

\u25a0animosity in the community/, exhausting
-

*^^> Hrtorrnrs \u25a0n.-ith and .-' draining \u25a0-

the treasury of the. State, it is better-that
r.:.tiu- ie.v cases shouM be ;decided wrong.
Wherever :the error is; gross, it can be
set:aside:by:thejudge :and corrected, just
:as

'
it is .done s now;vand,the -lawyers, :in-

s tead; of jsatisfying |themselves withipliiy-
ing -upon

"
the .prejudices or one" or ,more ;

Individuals- with a .view to han;r«ng: the.
jiify. will-rhave to address themselves to
the"more ;:serious :task of :convincing . the
majority;of;the jur>-;so^asitofget;a\vexdfct.
v Mr.JChalrman. ;one Vof :thejarsumcii:s '

'which has been urged'bythe opponents to
c the view ;1 take" Is that ;by.the :unanimity,

rule;the -jury are compelled .to vstay .to-
gether and dlscussithe case. 2and-that they .
:afft.3thc-reby -prevented irromS arriving?at
hasty 'and* IH-consldered Verdicts.^'lnior-
tder-to: meet" that."' Iiff^o-t to T*r"V|- ?j
ithat • the;,verdict \can]hot be .brought \hL?in?:
'less thansix hours;, unless xUiah;tui>Cs.p
So;Hin \'-case the^juryMs^not \u25a0.unanimau^:
:they>must stay, there^and 'discuss Ht'iat.

\u25a0lea^tTsix." hours..- But-Hiis'ifalrltp-"assume,:-that;KUriiaixvhoufs'yoim-an not ':r>n\tnce;
thejother "man..you{canShot Tconvincu jhira ':
at'ialf; and "the Question" thenr ;:%»»m.e»^
;

whetherl;you*shalUhave:a:mlscarriuije of;:
justice.^ anlabortivejiattewpt Xv get v.vnatr;
the> lItigants *are iientitledito. iorryouiwll~say,tto ithem. ;as/you/say.stc>>aK;i
mds t feverya tfIblir^lioniear th.-: that]a';mar .;.
ribrlty:.shi»:VIdetermine. :>eertainlyia]major- %
;ity#ot3two-thlrdsr-iwhtca :3in£theScase33l^
menUon;wlHlamouht)tOjfiveiaevenths::'anai. ;

[lfsyQu£cansconvince"athemvy6u2have.icpn£^
Ainced-fjust tas fiblsr aJproporUon lotiyour
judges%aa "'*men!are 1required |to-ldo,*before \
*mm:? . . ~-/MM

any other tribunal on. the race of th-
earth. "-

The findings of a juryare not absolutely accurate. Xothing short of the oniais^cience of. the mighty God can be thatYou only 'wish to get at facts a.t nenc i«
itis practicable to get at them. You on'\wish to introduce enough evidence Itnsatisfy the jur>'by a preponderance of ;v
evidence, and a preponderance- of two-
thirds of the, members of tho jury la Ct-.tainlya sufl'icient preponderance.
;. 1 think, sir. that you accomplish every
thing that can be desired to prevent hast'-
and 111-considered verdicts when you haw
the provision which is included in mvamendment, that -they shall not find n
verdict by two-thirds until they have
been in'consultation at least six hours
Ifthey come to a unanimous decision tfiey
can render it at any time, but if after six
hours they cannot agree unanimously
then two-thirds ot them may render tlw
verdict.
Mr. Chairman, when, this reform, which
Iregard as a most important and desira-

/ bie one, is accomplished, the burden the
.'jury is now to the public, to the men tmm
! whom the juries are drawn, will be in-
finitely relieved.. You willget better men
to serve upon your juries, because the
service is not so burdensome to them. As
present you have men joining- all sort 3o;
associations, fire companies and associa-
tions of every kind, and bills coming up
In"the Legislature to exempt this kind 0!
a man and that kind of a man from jury
service, and all sorts of excuses, until
frequently in cities it is- only the Indif-
ferent- class of men whom as a general
rule you can get to serve on juri*?, be-
cause the m£.v knows he may bo held
there indefinitely, and. after all,hi3work
may go for nothing.

Mr. MEREDITH rose.
Mr. BRAXTON: A man can sacrifice

-his time when he accomplishes something;
but no man" wants to sic there -week in
andweek out and spend two or three days
Inconsultation and then the whole thins
go out in smoke. Ithink one result,
amongst others, of this reform villbe to
get a better class of men to serve upon
the juries. Iwillhear the gentleman from
Richmond.
Mr. MEREDITH: Isimply wish to aak

wnether you do not think that your argil-.

ment against the 'unanimity of the jury;
ousrhc to'depend very much on the stza
of"the jury. Ifyou reduce the jury froir,
twelve to seven, do you not know that ail
these remarks which have been made by
text-writers and judges and philosophers

would be inapplicable, more or less?
Mr.BRAXTON: No. sir.
Mr. MEREDITH: Do you think that

when sevni3the number, the same argii-

ment ought to apply?
Mr.BRAXTON: Ithink so.
Mr.MEREDITH: Taking Into consider-

ation what is generally the character 0!

"mt^BRAXTON: Ithink so. Ithink b;
reducing the number to seven you wL)

get a better class of men on the Jury- »
think the 'right and reason in requiring

the litigant before the court to aasunw
the burden of proving his cose to the sat.

isfaction of every single solitary man o£
the judges, whether they be jurors or not,

is just as great,- and that the argument
which has been adduced on this subject w
just as applicable to a jury of seven as
it is to a juryvof twelve. There may be
some difference of degree. Of course :he
more men there are on the Jury, me
easier ifis for the jury to hang, an.i the
fewer, the less easy. But it is a mere
matter of degree, and Iinsist that, the

rule and the reason prevail with ju.-^c as

much force where the number is seven
as where Itis twelve.

Mr. HANCOCK: MayIask the genLe-

man a question?
Mr."BRAXTON": Ye?, sir.
Mr. HANCOCK: You cite the case rt

the Supreme Court of the Lnited ctate^
where five judges may control, whichis a
majority of only one. Is there no:anw ;
sential difference between the decidon o»

!a question of law and a question ot act.

I Mr. BRAXTON: There is some differ;
!ence between^ the trial of a Question^ov
law and a question of fact.
questions of fact come before the Snfig™
Court: and in all chancery cases the> ar.
decided by the single chancellor The^are just as many questions of fact be"*

the court, and if anything more, tna.,

there are before a jury.
--

;\u25a0 ,Tlir,Ho
-

Now. Mr. Chairman, as to the reffli«lj»
of the jury to seven, Ihave very nnie .w
say. Itse^ms to me that ifthis cooiml-
tee has seen flt to reduce juries to Se^as we have done, in fS^^^Sr^^t
and If seven men can be trusteilt<±t?

*

criminal case, although a misdeniea^
case, they certainly can be traate^OTatfcivil case, and by doing *W^Js|sS
down the expense of the juryttvft-twelfUis,
whatever tnat expense may oe-
In my own county, sir. for man/ 3^^

the jury system has been P«g
juri-ofseven..l donot recall, eicpt mrass«
of damage suits against bigcorporat K.nd.

where we have ever had anything but j

jury of seven. Ido not mean to >a> ta«

itnever occurred: but Ido not recall-
case occurring: which makes me satisne; 1

that if it occurs at all it -is e««uir.fai/
rare. These juries have given

-
baol^;

and entire satisfaction to our p*opK- \\¥s;
have found that we can get a veruu-t ju-

-
as well from seven men as we cj... 1-

;^!lwriter In the London Times infB«
1573 mentions the fact that for :ilorn, t,..^
in Er-slund juries of seven, by

the parties, had been tried °
v̂L âentirely satisfactory; that m nearly «a Lr

case where it was permitted "SJCOTO^^-j
the parties they did consent to ;- '^._
that it was found to srive entire >^~-^
lion. It is very much less J>urdt"f<>^
.upon the people- You take off obi,

—
\u25a0

men from their ordinary avocaUoaa
stead of twelve. . „voll
•Isay, finally. Mr. Chairman, vrhea jou

have relieved the jury system ::o-.-
r3

unreasonable and burdensome Pr
"

Vlr^'B
\u25a0itnd restrictions which no-.v load it&o

you will have done more than yo-_ <-

by.any other act possible to T£n?f' you
system popular and to perpetuate u-
wilt have made itless burdensome w «»,
people. I'ou will have tate»|oux -<*3£ij
mouths of the people vho woulJ. v«.-
see the jury system abolished a.-v -^_
\u25a0always decrying st. tke strongMt -£••
-ment they can bring to tempt the p^
to abandon this ancient protecuon to tney

"ffiink.sir. fr^m every .view Y°utag
:take of it. the opinion of

f
thcoriatt. «^

recommendation of practical men. "•*,,„..
solute: and unbroken experience or "-^
erable: communities, the fact that ai... ~
son is incfavor of it..when you hav<'f"Qn
that change you willnot |»^*SSS
untried ground; you willbe gwnff fyP^
that have b«en:tri«<i «WSS6*»^SSSby others and that:have b^nfouna»-^
and satisfactory :«ana you willn.«^
Sieved -the. people of this CpmojonweM
of a great and some. Units almost unot-

able burden in the administration or ci»

justice. ' 7
Ithank you. Mr.Chalrnnuu

'
.3.3

Mr.-PETTIT: ;ilr.: Chairman. J***-^*scarcely one. thins connected wtin

{jovercmental 'history or !rp-;t.., hin-
has tlven more \prominence in th;u « -
;tory,lf^3lative. ana juftj
cnl.'thanthe-principle und the pol^
the>"determjnatlon .to preserve w™"-*

h d
incient triaLby-Jury. It »>'- W«»J
lived In(the|days )of.Mason luxd>*&££%£iwouldheTihave been then fo.imd taw^

fte
10tidingithat? sreat/:men we-v

St-rf«u^ -thtr :dkermin.l. th wr«»t
cat^of:somethins'thut^ absurd^

>
n(
,.

tlld;he: not,propose m»om-o. «>-.'« t
mentsjtoltherßm of,Risht«.E^>^
iearnestly were they oonvinceu an« v*

(coxclcded:on r.vct: *J

'•'law '3lnS thel fourth? line^ofltheteleventh
SccUo^^meßirableitoUn^t^ir^such'c:\hcs v'soHhat'it :williread,-.VBut'the,Gen T

!em^ssimWylmay^byilavv^ln^ch^ses
iprescrlbe.' >^&c;#l^willgs^tejtha^;that^3
=done>ifor •;the purpose-of oyleldlng.Uo^the
ihypercrlticism :-of jsome \S^%^^MMConvcntion.Sr:dofnotimy ?elf^;think^i^aX
ill-;n^ppqsTv and *I do ,not^tmnK-;any

imLinber^f* the" ?ommi tteeithlnks Ht<neces^Shypercrhical:
Rehtiemen\in!theiConventipn:®ltjdoes:npt

S e^rtchan ge^ =sentence|hi'
anyjway, and! am perfectly.wniing.that

;iti!shalL;'go in: iThe sentence will then
re

"But the General Assembly may.rby law,

•li ŝuch "cases" nrescribe any number^less

7T^tW
CHAIRMAN: ;has^been

given on f
P reviousv days ;of amendments

toi offer an
an^ndm^o "ection&|g|g|
different from the form .-in which :it tvrs

originally proposed :to offer it.Imove to

\u25a0 W£&^gS^ Assembly :may^by:la^ in si ch^ases prescribe any .number
itS than twelve,Kbut not less ;than' seven;

'S'Su'Sf to insert; the fol-

lo^uHes in civil cases shall of:
seven^men: A majority of not less-than

•,two>th™ds; of ;any,^chgur^m^^render
a^edSa=us^ S^si^ho^^
-^fcHlimiAN: Will"the gentleman

frlmAugusta:send:his amendment
h

to>the

desk .so that .it may be stated by;the bee-

Mr BRAXTON: Certainly. . ;: ;.

The CHAIRMAN: The amendment, pro-
posed by theT gentleman from^ Augusta

WTW
T

1
he

D|ECRETARY: The gentleman from
Augusta proposes to strike|out jin \u25a0 section
n^ineS^all after 'the word "sacred." as

f0
"But

S:
ihe General Assembly may, by

\u25a0la^"n /.iucli ca"es: P^scrlbe^ny number
less than twelve, but not less than seven,

to constitute a jury." "

SISS- consist, of

sevS^n" A^aj^fty^of»o^l««^
Dona^^^e^^3U^agrle unanimously after six:hours of -'de-

"lo^sTo'make the section read: .

mmmms
the ameßd-

offeied.
__ . shor.lfl like to in-

'qu¥re o^tl^g^tleman from Augusta

%rT^O^ T^iot-less, than

aSein? to tlie amendment proposed by

interest of public economy in the inter-,
pst of the efficient administration of jus-

£, andln the interest of pres ervmg and
perpetuating the jury system

i
n th^coun-

trv Ipropose that we abolish the rule
requiring unanimity in verdicts.

I 1deep reverence is.entertained by, some
: for this unreasonable and anomalous rule,

because of its antiquity, which is seneral-
?y supposed to be much greater thaiv it

really is.' Since the researches of the Ger-
man "cholar Dr. Brunner, it has. been

"eneranv conceded that the English-civil- juTv, which, by the way, .is several cen-
turies older than the criminal jury, camo
not from the forests of Germany, a* gem-
tesciuieu says, but originated m England,

as the outgrowth of an "inquisition of
witnesses", created by the Carlovmgian
kinjsif France to establish the facts in

controversies concerning the . royal es-
tates, and was not derived, but was; es-
sentially different, from the ancient' folk-
C(

The«e early "folk-courts" were not
bound by the unanimity rule, nox- were
any of the older tribunals. The judicium
parium of Magna Charta was not unani^

mous. In all tribunals known to man,

those of •ancient Eg>-P t, the Grecian di-
casts, the Roman judices, and
of the ancient Germans and Anglo-Saxons,

the Britons and the Normansft^|maJ
ioritv rules How, then, did this anomaly

of jury unanimity arise? The answer- is,

that it had its origin when the; jurywas

-not a tribunal at all. but merely.a body of
witnesses, summoned, not to decide upon
evidence, but to prove facts. ; . \u25a0

The policy of the law m recrairm.er more
than one witness to establish, a fact Is
as old as law itself. In the ancient laws
of the Hebrews it was essential that \u25a0\u25a0 m
the mouth of two or three witnesses shall
every word be established," and even now
we have the requirement of two witnesses
to prove a will or upset the force of a
sworn answer in chancery. So it was at
the inception "of the jury system that
twelve witnesses were required to estab-
lish a disputed fact. .

"Why twelve was fixed upon is not
known. Some think it was by analogy to
the twelve apostles: but it is known to
have been a mystic number in the super-
stition of many ancient people, unfamiliar
with the Christian Bible, notably the an-
cient Scandinavians. Whatever the true
reason- be. it was evidently based upon
pure superstition, for every man will;now
admit that there is no more virtue m
twelve than in six, or any other number.
The law, however, required twelve wit-,
nesses to agree upon a disputed fact, in
order to establish it; and so, when the
first twelve jurors or witnesses that were;

summoned failed to agree, they, were "af-
forced" by summoning additional wit-
nesses, till tweU'e were found that did
agree. This grew to be inconvenient, and
the rulelrequiring twelve witnesses to con-
cur-was relaxed/and the concurring evi-
dence of a majority of the twelve was

. Then in the reign of Edward 111., in the
latter part of the 14th century the Court,
in its characteristic English zeal for up-
holding the forms of antiquity, restored
the rule of twelve witnesses; but being
unwilling to resort to the, inconvenient
and expensive "afforcement" process to
effect it, took the short cut of saying the
Court would compel- the original twelve
to agree, by; holding them", "sine- cibp et
potu" till they did agree. :The; very rrea*
soning upon which, this. remarkable ;_ rule
was /based showed' the Court's

- recogni-
tion of the majority rule;>• for it was said
that the minority were inexcusable in,
holdingout against the majority; that, as-
they v/ere all mere witnesses to the same
fact., if the majority agreed upon' what
that fact :was, nothing but. stupidSob-
stinacy, "impious stubbornness": or cor-
ruption could account- for the: minority
taking a different view about a matter of
plain fact and not involving opinion or
judgment at all. .

. Thus'- the unanimity rule was-establish-
ed; and it is:to an origin based upon such:
essentially different conditions, and: such
absurd and ;illogical reasoning, iin an:age
ofintellectual night,:that ;the modern '; ad-
\vocates of unanimity 'cling: with-super-
stitious .;veneration.- Gradually, \u25a0\u25a0".• and, :t)yi
slow degrees, the jury,.was
from a body of.witnesses to; prove, to a,
judicialltribunal to determine, facts; 'but,,
with"characteristic tenacity; for, old things,
the law -'held: on -to .the 'unanimity rule,
long after any reason, even :imaginary,:
had continued to exist.", ' :;. . •

Itmust not: be ;thought,: though, thaj:
our very practical ancestors had any idea
of putting-up with the inconvenience' of;
hung;juries, for such things; were prac—
'ticaliy.- .unknown ;to .the .-,_ common;? law.':
-First,.:because the facts submi tted -Iwere:
of the.simplest -character, janrlsecond.\lbe-'cause the unanimity desired was'cbm-'
pelled by forcing the minority to yield to

:the. majority, or. otherwise: \u25a0

\u25a0: •-. \u25a0-

-
\u25a0•

-:Lbrd;Chief, Justice Cockburn in the case
iofJWinsor vs.' the Queen. ::reported ;in. llSi
Common -Law Reports, ;page .l7o, .referring;
to this subject, says:.. .. ; , ;

- ... .
j "Our ancestors insisted .on unanimity;
as of the.essence -of,the ;verdict,: but were
junscrupulouslhow that unanimity;'wasob-:
tamed: 'Whether ;the minority;grave;! way<

.to the majority, qr..the; reverse^appeased;
:to :themr'a;niatter;.:"6f' indifference: -itfwasi
;a :contest;, between ".the.rstrong^andVlthe^
\u0084weak,\l the able-bodied; ahd.:;the \ infirm",- as
:to;who.bestcould, beaiv hunger" and,thirst;
{and all'-. the discomfort incident! to;confine- 1

mentr'lt'ihasyalsoibeen'saidSthat-lt was"
competent-'to, or was: the duty of:the
judge,;to,take a;jury who could s not;agree
on;theiriverd ict in;cart*itoithe >. confines,i
or. evon' beyond ;the: confines'of 'the'eoun-i
try;:lTbat -notion: is .fqundediuponi'lopset
dicta;-- in-1the;*;book^ of:.fAssizes;t? servilely/
copied; by.itext-wrltersion"criminals juris-;
prudence. ;!I\doubt- Iwhether -\it -was ;-.ever '\u25a0
done;-and ':- th'ereTis :nbthing'extahp oiilrec-i'
ord,- to.show, that.s'uchl was;ever.; ttiejprac-^
jtice.;:"lniVbur\dayj\we Iiopk.^updrintrTal^ .by;
jury^and;th6iprinciplerupons.\yhlch; juries."
oughtsto findJitheirAyerdicts ;inca'' different*!
way."
ItSolybu- will?see ithatithe Judges v

whorfiriti
restoredlthe'.unanJmityJruleldld'lso sunder
cirewmstahces iwhichfabsolutblyr-psecluded-

Jthe^ldea:6f jthere being any such thinjs;aS;
<a" hung, jury. .'-.'•\u25a0

'*\u25a0 practice Sshould?have:
Iexisted^ andS continued .for"years % seems ;
\u25a0past sbelief.'ukt: last^reason 5and humanity*
jpartlyjasserted % themselves,*? and othe '-com-;
!pulslonftfeatureiwasv dropped;*' though .ithej
\u25a0unanimity; rule Lwasf retalnedrwithithejre^;
>ult^thatla3largeiportion: of our;modern
rjury trials are failures.

"

\u25a0\u25a0^The ;utter folly•:of adhering; to the iunank
linity••rule\u25a0" (whichrnot'only;had? its origin:
ihvan^age of darkriess;;but was based upo»
-essentially ifc6nditions;f and^noj
\longer has '£to supports it:even*the .;sem-
•blance'? of reasons upon? which ;it.was jon-,

ginallyabased), -
has »been again' and \u25a0 again.:

pointed jout^by lawyers,: judges, -states-;

men and^'philosophers: 1: The "celebrated <
:John Locke condemned it:and favored -the;
;majority.:^rule: Hallam, in \u25a0 his "'•History;
:of(the- Middle;Ages,'W calls it: prepos-
terous relicTof 'barbarism." o- -vv^ ;' "-.:; \u25a0

SProf.vChristian, in:his
-
edition: ofrßlacKt";

stone, ; says jit "is repugnant ;toiall%rules;
of\u25a0] human :conduc t, ';passions jand ,? under- .\u25a0

istanding,"; an -opinion ,-which ,was after-:
Awards' concurred An-by."Judge jCooley, who:
•addsHhat^theirulet''c6uld^hardly,;in any
age have been .introduced into!practice by
the >deliberate act of-a Legislature." ;

mJeremy ißentham and Lord Brougham,
in;their report •to?Parliament "on;the;rule
in;1830, .'denounced it as ."no. less absurd
ithan^barbarous.-' > -Ji:--\u0094 \u25a0 ? '\u25a0/ - -
E .The celebrated :Squ th Carolina professor,^
;Dr. Leiber, in1;commenting, upon the^rule
:of:unanimity—and Iwillssayrin passing
ithat:this country has •.;never \u25a0produced a
;sounder;; or ;- more [profound thinker* upon
such subjects «than' Doctor }Leiber— says :- -
"Itis my:firm conviction, after long,ob-.

servation and study, -that the unanimity:
principle ought to [.be given -up." \u25a0; V;'v-,-'.-' 1.

\u25a0 I\"early every bar. association in'Ameriea
whicfc:has acted ;on the subject has con?
domncii' the rule. The learned .'editor .-'of

'

the Virginia'Law Register, ;Prof. .vile; cf
the University; of Virginia,hasrepsateuly
urged mform in this matter.
.When 'the Harvard;Law/School was ad-
mitted as amember 'and constituent; oft
the university, it^celebrated^the- occasion;

.by a thesis 'Against, the unanimity,rule
(in verdicts of juries) an? civil cases. 1

'
:: -

\u25a0.
:."Forsyth.'in his well-known work on jury
trials,, greatly condemns .'".the unanimity
rule,' saying: ,-"*,;•".* >•

"The.time.isfast approaching, if ithas
not already come," when trials by -jury,
like every other, part of our legal fabric,
will become thes subject of public criti-
cism;;and Ifeel persuaded that it willbe
found impossible to justify or retain a
rule" which is'oppbsed to both justice and
expediency." :

The late Justice Miller, of the United
States Supreme Court,:who was believed
by many men to :have been the equal in-
ability:of-any judge who. has ever sat
upon that bencn, in ah article on the
subject published in the American Law
Register for December, ISS7, said:
"It has always appeared to me"—

—
This is the opinion of one of the ablest

judges of the highest court in the land—
"It-has;'always- appeared to me, and*it

does now, a very great hardship that a
plaintiff asserting a right injja court of
law could only enforce that right by se-
curing an unanimous verdict of twelve
men in his favor; that, however,

-
clear

it may: appear to •' eleven of those men
.that he has established a case for the
recovery of a;judgment, the resistance of
a single man can deprive.him of it. When
we consider how many motives may Influ-
ence men to inconsiderate action, or how
many prejudices enter the jury box, or
how much stupidity may prevail over
clear ;sense and sound judgment, all qt
which elements are as likely to be found
among jurors, as anywhere else, it is,
to say the least, a very seridus drawback
in: the system. of trial by jury that one
man, influencedby any such motives, may
render nugatory the labors of a long trial,
the evidence of innumerable witnesses, the
clear instructions of the court, while all
the other members are ready to recognize
the right established by the plaintiff.

"The same principle applies to a defend-
ant, who haying struggled through the
course of a trial, finds perhaps that ten or
eleven -of- the jurors are ready to say by
their verdict that there is \u25a0no

'
cause of

action established against him, and yet,
because of one or two undiscipJinedminds
not being able to agree with,the majority,
the whole trial is rendered useless and
must be gone through with again.
;"As.Ihave already called attention to
the results cfmy experience in the ca.se of!
the judges, it is not usual" in human, na-
ture for as many as twelve men to take
the same view of all the circumstances
of fact controverted in a judicial trial,un-
less the case be so plain as. almost to re-
move all doubt upon, the subject. And
yet, in civil actions the verdict in a juTy
trial, according to law, goes upon the pre-
ponderance of evidence, upon a balancing
of the weight .of tne testimony, giving
the result to the side which has the
strongest evidence, comparing the testi-
mony of different witnesses to contradict
each other, and weighing their character
for observation and. sagacity. To estab-
lish as a proposition that these trials shall
all' be .nullities, and that a. man's rights
shall not be enforced judiciallyunless all
the twelve agree, is to me almost an ab-
surdity."
Mr.Chairman, Icannot cite to the com-

mittee any higher authority than that. 1

In an article read before the Missouri
Bar Association in1899 by the distinguish-
ed Judge, Henry C. Caldwell, of the.United
States Circuit Court, he said:

"The unanimity rule had its origin in
the dark-ages,- and is one of the common
law relics of barbarism and superstition* * *

*:* Several States of the Union
have abolished itwith the happiest results, .
and in almost all countries where jury-
trial has

-
been introduced in .modern

times, the practice is :unknown
* • * •

All reason and analogy is against the
practice. In all political and social mat-
ters, and in all other, judicial proceedings,
the majority rule.obtains. A majority of
one willelect every officer in the republic
from President to /road -supervisor, and
enact , any ,law, State" or national. The
rule never did govern judges. In a court
composed of three or more judges, the
majority dictates the decision. In the
last advance sheets of the decisions of the
United States Supreme .Court is a lease

jdecided by a,vote of five to four"—
—

V.
Which I.may 'mention in passing were

the incometax cases—
— '

j "And many cases in that court of the
very greatest importance are decided ay
the same" close; majority. -A contest 'for
President of the United States was decid-
ed by a" vote

r
of B.to-7,'T>y the tribunal,con-

stituted to try.it. Many cases occur about
which; men can no more think alike than
they..can., look .alike. The diversity.'./ of:
[opinionJs not due to perversity or -want
of understanding, but to the honest differ-
ence'of human opinion, without which'!the
body-politic would become torpid and" the.
State perish with'".' the dry rot. If the

were tantamount to infalli-
bility,'there would be some reason for ttie
rule; but there is no more infallibilityin
twelve

*
men than in seven or nine: Its

.baneful effects on the jury and on the ad-"

.ministration ;of justice are very great.
'The superstition should be abolished by
law." \u25a0 \u25a0-. :-.; :_-.'.., --\u25a0 :-:\u25a0 \u0084 -...'>\u25a0\u25a0'- .
. Many, of 'the most 'experienced judges,
\u25a0and, Ibelieve, a large majority'^of. the
bar, of this' State, condemn the unanimi-
ty,rule. ; \u25a0:\u25a0 , \u25a0 \u25a0

-
\u25a0 \u25a0

.'•''. Mr.Justice Brewer, of the United States.Supreme Court, denounces the. unanimity
rule: in;civil:juries as an -absurd ,and
reasonable- thing and a great .obstruction
to; the, proper administration of justice.
. ,Mr.O'FLAHERTY: -Will the gentleman
permit me to1ask him a- question? o
,:vMr.,BRAXTON:. Certainly. .' )
-Mr.,O'FLAHERTY:.Would not .the pro-
vision^in;your;amendment requiring;a-:six-
hours: limit put it-absolutely in the hands
of any.'oneof: the' jurors to!reach -a two-
thirds vote? -Would: he not only have to
say,; VI,win,jjutst;hold out until ;,the/limit,-
tand:then'7l'will"compel: them to reach a
two-thirds'. vote?".-.•\u25a0\u25a0. .: ,•'...\u25a0.•\u25a0'.

.;VMr.•';BRAXTON:' Yes,, sir; possibly that
is trueif he' willhold:out to.thelimit. I

;.will"comment: on, that: point before I-get
:";:: v,\u25a0'\u25a0-"•-\u25a0\u25a0:

~ . : -. \u25a0'-,
/"Mr.-O'FLAHERTY: Why not:eliminate
lit entirely?? Itwould*be^ absolutely nuga-
tory. ::•:. \u0084^

-
.--.. .- .;

'.v Mr.ERAXTON:. The' discussion of that\u25a0point is^avlittle out .of the order, of my
remarks. I.:will come ;toiit;*l'will say. to
'the; gentleman,., before Icomplete, my;re-;
:marks.v- ':,:"-V> \u0084-. ;. \u25a0\u25a0\u25a0\u25a0\u25a0'. :-;:;; ';.:,.;.'.".;;, s::^
!.eI-jam

'
read ing -

these ;quotations :tov,the
;committee '..to -show;:that: this "Is;;no 'new,
!ideav of.;mine. :that -"\u25a0 this -:Is.no'"new^thing/.
thatIthef unanimity? rule has ::beenlf con-

;demried - almostSuniversally^ by \u25a0: menvwho
)haye-'been'(in the >best;position ;tdfjudge of
it.:.I.have :T:Tread 'to;you ithe 0 authority?of.
historians, Sof $philosophers.': of

'
,
:law/;pro:

'fessors^of :juages:v ;;j•;.;-^-':i ;;;-\ </^;:
'\u25a0:'.:!.;;.: ,,yX.

ißliwillfnow-inentiorit the fact that iformer,
*Govern6riKoerner;':ofilllnois,:in)one;.of;hls
annualo messages,rref erred \u25a0; tot the iunani-
Imltymrule ;ia9;:Vthat: illogical:!unanimity;
;rule.-S.which 5*5

*
has Hbeeh jaY;great ;.'source *^of:Mnj\istlce,?! and la-denial';; of?

GlovefnorJCarpenter.yof lowai'in:
iorieioffhis^annualfnTegsages^termed^it' i

which ?:.-;has !
Ito^slonff^fetteredrstheifadminlstraUontpfj
•justice."' *\u25a0 \u25a0

!^Mr.lGEORGE IK.^ANDERSON: \u25a0Willithe;
|gentlemanralldwilmeitojinjcerrupt;hlm ? \u25a0;.
&PSGEORGE .4K^ANDERSON;*%;it. '
kWOTiiaSbelatErraUficaUonetoSsomelofgus:
'ifiyduCwbulditelliussomethlnffiaboutsWlio. ....:\u25a0 -..'..._.'

' • .. '..
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