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OFFICIAL

Friday, September 13, 1%L

The Convention met gt 12 o’clock M. i
PBeauchamp. K

Prayer by Rev. W. .

The PRESIDENT: The Secretary will
2ail the roll of members.

The Secretary called the rell and the
following delegates answered o

pames:
Present: Mvssre./ George K. Anderson,
Barbour, Barham, Thomas H. Barnes,
Blair, Boaz, Bolen, Bouldin, Braxton, Bris-

tow, Brooke, Brown, Cameron, Clarence

J. Campbell, P. W. Campbell, Carter,
Chapman, Cobb, Crismond, Daniel, Duna-
Earman, Eggleston, Epes, Fairfax,

way,
Fletcher, Flood, Garnett, Gillespie, B. T.
Gordon, James W. Gordon. R. 1. Gordon,
Green, Gregory, Gwyn, Hamilton, Han-
cock, Hardy. Harrison. Hatton. Hooker,
Hubard, Hunton, Ingram, Claggett B.
Jones, Jones, Keezell, Kendall,
Laws . Lindsay. Marshail, Mc-
Ilwaine, Meredith, Miller, 2loncure, R.
IWalton Moore, Mundy, Newton. O'Fiah-
erty, Orr, Parks, Pedigo, Pettit, Phillips,
Pollard, Portlock, Quarles, Richmond,
Rives, Robertson, Smith, Stebbins, Stuart,
Summers. Thom, Thornton, Turnbull,
Waddill, Walker, Walter, Watson, Wes-
cott, Willis, Wise, Withers, Woodhouse,
Yancey, and the Prestdent—S89.

The PRESIDENT: The call of the roll
shows that members are in attendance,
more than a quorum. The Secretary will
jrvud the Journal of yesterday’s proceed-
ngs. :

The Journal of vesterday's proceedings
was read and approved.

PERSONAL EXPLANATION.

Mr. CAMERON: Mr. President, I rise to
a question of personal privilege.

Some days since a member of this body
without provocation on my part. in breach
of all the restraints of decorum and jus-
tice which usually obtain in such assem-
blages as this, saw fit to make my per-
sonal and political record tne target for
his attack.

His opinions and utterances as to my
attitude on public questions in the past
or in the present are a matter of utter in-
Jifference to me. I am satisfied to know
that whatever measure of respect, gread
»r smail, the people of Virginia accord to
me cannot be affected by any comment or
griticism proceeding from that source.

But in the course of his remarks that
delegate used language containing a mis-
statement of fact which I cannot allow to
remain a matter of record without offer-
‘ng to it my indignant challenge
phatic denial. Whether it was di e
Jgnorance or by malice is immaterial.
gaid that the delegate from Petershurg, I,
had kicked out of his position as door-
keeper of the House of Delegates, a one-
legged Confederate, and had put in his
place the meanest negro in Eastern Vir-
ginia.

I was, Mr. President, at that time mayor
of the city of Petersburg. I was not then
and I have never been a member of either
vranch of the Legislature of Virginia. I
was elected Governor of Virginia and took
part in the administration of State affairs
for the first time more than two yvears af-
ter Mr. Sullivan was defeated for door-
keeper of the House. I had no more to
do with it than a babe unborn, and I knew
nothing about it until after it was done.

In this connection, and without further
remari, 1 send to the desk a letter from
Mr. Sullivan which 1 desire to have read
by the Secretary and placed upon record
in the Journal.

The PRESIDENT: The Secretary will
read 2s requested.

The Secretary read as follows:

Richmond, Va., September 10, 1901.
Hon, William E. Cameéron, Richmond, Va.:

My dear Governor,—In answer to your
mqulry.. will say that 1 was defeated for
re-election as doorkeepgr of the House of
Delegates on December 3, 1879. You were
not a member of the House of Delegates
and, therefore, had no opportunity to vote
for or against me, and 1 never heard that
you were instrumental in any way in en-
compassing my defeat. You did noet enter
upon the duties of Governor of the Com-
monwealth untl January 1, 1882, more
than two years subsequent to my defeat
for the office of doorkeeper.

I am satisfied, and have so stated, here-
tofore, that vou had no connection what-
ever with the matter.

Very truly yours,
A. O. SULLIVAN.

Mr. SUMMERS: Mr:. President. 1 sup-
pose the delegate from Petersburg refers
to me. I claim to be a brave man, and
whenever 1 have done a gentleman a
wrong I am brave enough to apologize
for it . 2

Iu the heat cf argument I probably made

_ @ mistake. If 1 did, sir (to Mr. Comeron),
I will take your word for it. Ay argu-
ment was based upon what I believed to
be facts. If they were not, sir, of course
1 acknowledge my error with the greatest
pleasure. It has always been my pride to
do what is right. This is my statement,

sir.
LEAVES OF ABSENCE.

Mr. R. WALTON MOORE asked
obtained leave of absence until
for Mr. Glass.

Mr. GREEN asked and obtained leave of
absence for five days, beginning Monday
next, for Mr. George W. Jones.

Mr. RIVES asked and obtained
absence for two days, beginning Monday
next, for Mr. Epes. %

Mr. GARNETT asked and obtained
leave of absence for two days, beginning
to-morrow, for Mr. Bristow.

Mr. FLOOD asked and obtained leave
of absence for two days, beginning to-
morrow, for Mr. Pettit.

Mr. LKGGLESTON: 1 wish to ask leave
of absence for the members of the Com-
mittee on Public Institutions and Prisons
for one day, 10-morrow.

The PRESIDENT: The gentleman from
Charlotte moves that leave of absence be
granted to the Committee on Public In-
stitutions and Prisons for one day.

The motion was agreed to.

PETITIONS AND MEMORIALS.

Mr. HAPMAN presented petitions of
voters of Shenandoah county approving
the resolution submitted by AMr. Quarles,
relating to the granting of liquor licenses;
which were referred to the Committee on
Preamble’and Bill of Rights.

Ar. HUNTON presented a memorial of
the Potomac Baptist Association remon-
strating against the appropriation of pub-
e funds to any institution wholly or
partly under sectarian control; which was
referred to the Committee on the Legisla-
tive Department. :

- SCHOOL STATISTICS.

The PRESIDENT laid before the Con-

vention the following communication,

3 -w.mch was read, and, on motion of Mr.

O f}?‘lz;l;grt‘y. grdcged 110 be orinted and

refer o0 the Committee on Edu

and Public Instruction. y cation
Commonwealth of Virginia,

Department of Public Instruction,
Superintendent’s Office.

Richmond, Va., September 12, 1901

To the Hon John Goode, President Con-

“stitutional Convention, Richmond, Va.:

Dear Sir,—In compliance with a resolu-

tion adopied by theé Constitutional Con-
- ventien requestifig  the Depariment of
I‘.ublgc Instruction to furnish that body
+ With the 1otal cost of the, white and the
~colored nublic schools for the school year
ending JNy 31, 1901, I have the honor to
report 4 have recelved: carefully compiled
5 :‘('port‘- Arom all the countics and cities of .
’{N_ch‘mon_wenlth. “except the. city of]
.‘mﬁm and the countiés of Alexandria
el ick. ¥rom the figures furnished
; g ..cohnllie!:-apdv’{i;lu,thgt have sent
oris, 1 am able to:submit to your

lowing statemen:

and
Monday

leave of

their -

REPORT.

ending July 31, 1901, excluding Alexandria
county, Petersburg and War-
N2 L0 6 S s e s 3 AR D $1,365,680.15
Estimated for Alexandria coun-
ty, Petersburg and Warwick...  23,000.00

Toial cost of white schools..$1,388,680.15

Total cost of coloredschools thus
far reported $419,549.56
11,000.00

Estimated for Alexandria coun-
ty, Petersburg and Warwick...

Total cost of colored schools..$430.549.56
Total cost of white and colored

public schools . $1,819,230.71

The foregoing estimate does not include
thesalaries of the county and city superin-
tendents nor the expenses of the Depart-
ment of Public Instruction.

I am, with great respect,
Joseph W. Southall,
Superintendent Public Instruction.
RESTRICTIONS ON CREATION OF
NEW OFFICES.

Mr. GREEN: 1 am authorized by the
Committee on Preamble and Bill of Rights
to call attention to the fact that resolu-
tion No. 250, patron Mr. Barham relating
to restrictions upon the legislative power
to create new offices, has heen referred to
the Committee on Preamble and Bill of
Rights. The Committee, on consideration,
think it properly belongs to the Commit-
tee on the Legislative Department, as it
proposes a restriction on the legislative
power. We ask that the Committee on
Preamble and Bill of Rights be discharged
from its further consideration and that it
be referred to the Committee on the Leg-
islative Department.

The PRESIDENT: That order will be
made in the absence of objection.

PENSION APPROPRIATIONS.

Mr. R. WALTON MOORE: A memorial
of the McCready Camp of Confederate
Veterans as to the pension appropria-
tions was referred to the Committee on
the Legislative Department. It would
seem that the proper reference would be
to the Committee on Taxation and
Finance.

The PRESIDENT: That refernce will
be made in the absence of objection.

METHOD OF APPROPRIATING .
MONEY.

Mr. R. WALTON MOORE: Resolution
No. 255, relative to the method of appro-
priating money and paying it out of the
treasury, was referred to the Committee
on the Legislative Department. It would
seem that it should go to the Committee
on Taxation and Finance.

The PRESIDENT: That reference will
be made.

APPROPRIATIONS FOR THE EXECU-
TIivE DEPARTMENT.

Mr. R. WALTON MOORE: There was
referred to the Committee on the Legisla-
tive Department a resolution relating to
the method of appropriating money for
the support of the Executive Department
of the Government. It would seem that it
should go to the Committee on the Ex-
ecutive Department.

The PRESIDENT: It will be referred
to the Committee on the Executive De-
partment, if there be no objection.

’ CALL OF COMMITTEES.

The PRESIDENT: The Secretary will
call the list of standing committees.

The Secretary called the list.

AMENDMENT OF THE RULES.

The PRESIDENT: The unfinished busi-
ness is the motion of the gentleman from
Rockingham (Mr. Keezell) to reconsider
the vote of the Convention adopting the
resolution offered by the gentleman from
Fairfax (Mr. Moore) proposing a change
of Rule 6. What is the pleasure of the
Convention?

Mr. C. J. CAMPBELL:
be passed by.

The motion was agreed to.

BILL OF RIGHTS.

Mr. GREEN: I move that the Conven-
tion go into Committee of the Whole for
further ecnsideration of the report of the
Committee on Preamble and Bill of
Rights.

The motion was agreed to, and the Con-
vention resolved itself into Committee of
the Whole upon the report of the Com-
mittee on Preamble and Bill of Rights,
Mr. Turnbull in the chair.

The CHATRMAN: The question before
the committee is the adoption of section 8
of the Bill of Rights. The imediate ques-
tion for consideration is the amendment

I move that it

of the gentleman from Fauquier (Mr.
Hunton.) The Secretary will state the
amendment.

The SECKETARY: Tt is proposed to in-
sert ter the word ‘“offense,’’ in line .7,
e .izwing:

«,ixcept that an appeal may be allowed
to the Commonwealth in all cases for the
violation ofa law relating to the State
revenue.”’

So that if amended the clause would
read:

“Nor shall any person be put twice in
jeopurdy for the same offense, except that
an appeal may be allowed to the Common-
wealth in all cases for the violation of a
law relating to the State revenue.”

The amendment was agreed to.

The CHAIRMAN: The question is on
the adoption of section 8 of the Bill of
Rights as amended. The Secretary  will
read the section as amended.

The Secretary read as follows:

S. That in all capital or criminal prose-
cutions a man hath a right to demand
the cause and nature of his accusatiop,
to be confronted with the accusers and
witnesses, to call for evidence in his fa-
vor, and to a speedy trial by an impartial
jury of his vicinage without whose unani-
mous consent he cannot be found guilty;
nor shall any person be twice put in
jeopardy for the same offense; except that
an appeal may be allowed to the Common-
wealth,in 21l cases for the violation of a
law relating to the State revenue; nor
can he be, compelled to give evidence
against himself; that no man be deprived
of his life or liberty, except by the law
of the land, or the judgment of his peers.

But in any criminal case, upon a plea of
guilty, tendered in person by the accused
and with the consent of the attorney for
the Commonwealth entered of record. the
court shall, and, in prosecutions for a
misdemeanor, uoon a plea of not guilty,
with the consent of the accused and the
attorney for the Commonwealth entered
of record, the court may, in its discretion,
hear and determine the case without the
intervention of a jury; and the General
Assembly may by law provide for the trial
by a justice of the peace, without a jury,
of persons accused of criminal offences
not punishable by death or confinement
in the penitentiary, but in all such cases
the General Assembly shall preserve the
right of the accused to an appeal and trial
by jury in the appellate court. .

The General Assembly may provide hy
law for juries consisting of less than
twelve men for the trial of persons ac-
cused of criminal offences not punishable
by death or confincwment in the peniten-
dary, and may clasgify such cases and
prescribe the number of jurers for each
class nf ceses. Provided, that no suchk
jury shall consist of less than five men.

The CHAIRMAN: The question is on
agreeing to the seotion as amended.

The section as amended was agreed to.

The CHAIRMAN: The question is on
the adoption of section 11, which the Sec-
retary will read.

The Secretary read as follows:

11. That in controversles respecting prop-
erty, and in suits between man and man
a trial by jury is nreferable to any other:

#nd ought tn be held sacred; but the Gen-

eral Assembly may, by law, prescribe any

number less than twelve. but not less than

feven, to conetitute a jury. :
- Mr. GREEN: Mr. Chairman,
amendments are offered, I ask leave

x the committee that afte:

before.

“law.” in the fourth line of the eleventh
section, it s desirabie to ingert ‘ in’ such
cases,” so that it will read, “But the Gen-
eral Assembly may, by law, in such cases
preseribe,’” &e. I will state’that that is
done for. the purpose of vielding to the
hypereriticism of some gentlemen of the
Convention. I do not myaelf think it at
all necessary, and I do not think any
member of the committee thinks it neces-
sary, but there are several’ hypercritical
gentlemen in the Convention. It does not
alter the sense or change the sentence in
any way, and I am perfectly willing that
it ‘shall go in. The scntence will® then

read: : £
“But the General Assembly may, by law,
in such cases prescribe any number less
than twelve.”
The CHAIRMAN: Notice has been
given on previous days of amendments
that would be offered.
Mr. BRAXTON: I desire to offer an
amendment to section .11 "It is somewhat
different from the form _in which it was
originally proposed to offer it. I move to

strike out the words:
Assembly may, by

““But the General
Jaw, in such cases prescribe any number

less than twelve, but not less than seven,
t istitute a jury.’

0:\?1?]1 in lieu thereof to insert the fol-
owing: *

; "Jiugies in civil cases shall consist of
seven men. A majority of not less than
two-thirds of any such jury may render
a verdiet upon the failure of . the jury to
agree unanimously after six hours of de-
iberation.”

m’JlshgtCHAIRMAN: Will the gentleman
from Augusta send his amendment to the
desk so that it may be stated by the Sec-
retary? =

Mr. BRAXTON: Certainly.

The CHAIRMAN: The arx}endment pro-
posed by the gentleman {rom Augusta
will be stated.

The SECRETARY: The gentleman from
Augusta proposes to strike ou‘t in sec”non
11. line 3, -all after the word ‘‘sacred,” as

ollows:
r“But the General Assembly may, by
law, in such cases prescribe any number
less than twelve, but not less than seven,
to constitiute a.t ]Ul‘{iu ot
o insert in lie s
f‘\.ﬁfrigs in civil cases shall consist of
seven men. A majority of not less than
two-thirds of any such jury'may.rendo.r
a verdict upon the failure of' the jury 'to
agree unanimously after six hours of de-
Hberatond ke the section read: :
; to make the s 2

§'c]).’k?::;t tln controversies respecting prop-
erty, and in suits betwecn man and man.,
a trial by jury is preferable to any pthe_x,
and ought to be held sacred. Juries 1n
civil cases shall consist of seven men. A
majority of not less than two-t}_ﬂrd‘s of
any such jury may render a verdict J’pr)_n
the failure of the jury to agree unani-
mously after six hours of deliberation.
Mr. HANCOCIK: I should like to have
the zmendment again read.

The Secretary again read
ment. -
Mr. GREEN: Can the gentlem:mq give
me the number of the amendment?

Mr. BRAXTON: It has no nurnuber. It
is simply an amendment which has been

o 4 ANCOCK: T should like to in-
quire of the gentleﬁman f'x;om Augusta
J is two-thirsds of seven:
“gﬁt ll‘.I‘{‘)le'fON: I say not less than
two-thirds. 1t would be five, I suppose.

The CHAIRMAN: The question is or}
agrecing to the umendmertn proposed by

he ge an from Augusta.

e Een e ON: Mr. Chairman, in the
interest of public economy, in the inter-.{
est of the efiicient administration of jus-
tice, and in the interest of preserving and
perpetuating the jury system !11 this coun-
try, 1 propose that we abol_lsh the rule
requiring unanimity in verdicts.

A deep reverence is entertained by some
for this unreasonable and anom;llous rule,
because of its antiquity, which is genera}-
ly supposed to be much greater than it
really is. Since the researches of the Ger-
man scholar, Dr. Brunner, it has been
generally conceded that the English civil
jury, which, by the way, Is several cen-
turi older than the criminal jury, came
not from the forests of Germany, as Mon-
tesquieu says, but originated in 'E.n‘gland,
as the outgrowth of an “111quxsxt1.on.0f
witnesses’’, created by the Carlovingian
kings of France to establish the facts in
controversies concerning the royal es-
and was not derived, but was es-

’

the amend-

tates, 1 ;
sentially different, from the ancient ‘‘folk-
courts.”’ 5

These early ‘folk-courts’ * were not

bound Ly the unanimity rule, nor were
any of the older tribunals. The judicium
parium of Magna Charta was not unani-
mous. In all tribunals known to man,
those of ancient Egypt, the Grecian di-
casts, the Roman judices, and the courts
of the ancient Germans and Anglo-Saxons,
the PBritons and the Normans the ma-
jority rules. How, then. did this anomaly
of jury unanimity arise? The answer is,
that it had its origin when the jury was
hot a tribunal at all, but merely a body of
witnesses, summoned, not to decide upon
evidence. but to prove facts. 2

The policy of the law in requiring more
ihan one witness to establish a fact is
as old as law itself. In the ancient laws
of the Hebrews it was essential that “in
the mouth of two or three witnesses shall
every word be established,” and even now
we have the requirement of two witnesses
to prove a will or upset the force of a
sworn answer in chancery. So it was at
the inception of the jury system that
twelve witnesses were required to estab-
lish a disputed fact.

Why twelve was fixed upon is not
known. Some think it was by analogy to
the twelve apostles; but it is known to
have been a mystic number in the super-
stition of many ancient people, unfamiliar
with the Christian Bible. notably the an-
cient Scandinavians. Whatever the true
reason be, it was evidently based upon
pure superstition, for every man will now
admit that there is no more virtue in
twelve than in six, or any other number.
The law, however, required twelve wit-
nesses to agree upon a disputed fact, in
order to establish it; and so, when the
first twelve jurors or witnesses that were
summoned failed to agree, they were “af-
forced’ by summoning additional wit-
nesses, till twelve were found that did
agree. This grew to be inconvenient, and
the rule requiring twelve witnesses to con-
cur was relaxed, and the concurring evi-
dence of a majority of the twelve was
taken.

Then in the reign of Edward IIL, in the
latter part of the 14th century the Court,
in its characteristic English zeal for up-
holding the forms of antiquity, restored
the rule of twelve witnesses; but being
unwilling to resort to the inconvenient
and expensive ‘‘afforcement’ process to
effect it, took the short cut of saying the
Court would compel the original twelve
to agree, by holding them ‘'sine cibo et
potu’” till they did agree. The very redt
sor;ing upon which this remarkable rule
wds based showed the Court’s recogni-
tion of the majority rule;:for it was said
that the minority were inexcusable in
holding out against the majority; that, as
they were all mere witnesses to the same
fact, if the majority agreed upon' what
that fact was, nothing but stupid ob-
stinacy, ‘‘impious stubbornness'’ or cor-
ruption could account for the minority
taking a different view about a matter of
plain fact and not involving opinion or
judgment at all.

Thus the unanimity rule was establish-
ed; and it is to an origin based upon such
essentially different conditions, and such
absurd and illogical reasoning, in an age
of intellectual night, that the modern ad-
vocates of unanimity cling with super-
stitious veneration. Gradually, and by
slow degrees, the jury was transformed
from a body of witnesses to prove, to a
judicial tribunal to determine, facts; but,
with characteristic tenacity for old things,
the law held on to the unanimity rule,
long after any reason, even imaginary,
had continued to exist. 2

It must not be thought, though, that
our very practical ancestors had any idea
of putting up with the inconvenience of
_h.\mg juries, for such things were prac-:
tically unknown to the common law.
Tirst, because the facts submitted were
of the simplest character., and second, he-
cause the unanimity desired was com-
pelled by forcing the mihority to yiela to
the majority, or otherwise.

Lord Chief Justice Cockburn in the case
of Winsor vs. the Queen, reported in 118
Common Law Reports, page 170, referring
to this subject, says:

“Our ancestors insisted on unanimity
as of the essence of the verdict, but were
unscrupulous how that unanimnity was ob-
tained. Whether the minority gave way
to the majority, or the reverse, appeared
to them a matter of indifference: it was
a contest between the strong and the
weak,. the able-bodied and the Infirm, as
to who best could bear hunger and thirst,
and all the discomfort incident to confine-
ment. T’ has also been said that it was
competent to, or was the duty of the
judge, to take a jury who could not agree

on their verdict In carts to the confines,.

or even beyond the confines.of the coun-

try. That notion is founded upon loose:

dicta in.the book of Assizes, servilely

copled, by text-writers on criminal juris-

prudence. I doubt whether it
done; and there is nothing extant on rec-
ord to show that such was ever the prac-
tice. In our day we look upon trlal by
jury and the principle upon which juries.
o“ua;,;vht' to find their verdicts in a' different

:S0:you will see that the judges who first

as ever

ol T
the ‘woi'td' C.

estored the unanimity rule did’
ircumstances whic, golutely

the idea of there being any such thing as
a_hung jury. = ;
That' this absurd practice should have
existed and continued for years seems
past belief. At last reason and humanity

‘partly asserted themselves, and the com-

pulsion ‘feature was dropped, though the
unanimity rule was retained, with the re-
sult that a large portion of our modern
jury trials are failures.

The utter folly of adhering to the unani-
mity rule (which not only had its origin
in an age of darkness, but was based upog
essentially © different - conditions, and no
longer has to support it even the sem-
blance of reason upon which it was ori-
ginally based), has been again and again
pointed out by lawyers, judges, states-
men and philosophers. The celebrated
John Locke condemned it and favored the
majority rule. Hallam, in his “History
of the Middle Ages,” calls it: ‘A prepos-
terous relic of barbarism.’

Prof. Christian, in his edition of Black-
stone, says it ‘is repugnant to all rules
of human cqnduct, passions,and under-
standing,” an opinion which’ was after-
wards' concurred in by Judge Cooley, who
adds that the rule ‘‘could hardly in any
age have been introduced into practice by
the deliberate act of a Legislature.”

Jeremy Bentham and Lord Brougham,
in their report to Parliament on the rule
in 1830, denouncec it as “no less absurd
than barbarous.” 3

The celebrated South Carolina professor,
Dr. Leiber, in commentiug upon the rule
of unanimity—and I will say in passing
that this country has never produced u
sounder or msre profound thinker upon
such subjects than Doctor Leiber—says:

“It is my firm conviction, after long ob-
servation and study, that the unanimity
principle ought to be given up.’’

Nearly evary bar association in Ameriza
whick has acted on the subject has con-
demned the rule. The learned cditor ef”
t}xe Virginia' Law Register, Prof. wile, ¢f
the University of Virginia, has repzatedly
urged reform in this matter.

‘When the Harvard Law School was ad-
mitted as a member and constituent of
the university, it celebrated the occasion
by a thesis ‘Against the unanimity rule
(in verdicts of juries) in civil cases.”

Forsyth, in his well-known work on jury
trials, greatly condemns the unanimity
rule, saying:

“The time is fast approaching, if it has
not already come, when trials by jury.,
like every other part of our legal fabric,
“jlll become the subject of public criti-
cism; and I feel persuaded that it will be
found impossible to justify or retain a
rule which is opposed to both justice and
expediency.’’

The late Justice Miller, of the United
States Supreme Court, who was believed
by. many men to have been the equal in
ability of any judge who has ever sat
upon that bencn, in an article on the
subject published in the American Law
Register for December, 1887, said:

“lt‘ has always appeared to me'’'—

. This is the opinion of one of the ablest
Ju'dges of the highest court in the land—
‘It has always appeared to me, and it
doe_s now, a very great hardship that a
plaintiff asserting a right in a court of
law could only enforce that right by se-
curing an unanimous verdict of twelve
men in his favor; that, however, clear
it may appear to eleven of those men
that he has established a case for the
Tecovery of a judgment, the resistance of
a single man can deprive him of it. When
we consider how many motives may influ-
ence men to inconsiderate action, or how
many prejudices enter the jury box, or
how much stupidity may prevail over
clee_xr sense and sbund judgment, all of
which elements are as likely to be found
among jurors, as anywhere else, it is,
;0 say the least, a very seridus drawback
in the system of trial by jury that one
man, influenced by any such motives, may
rendeq nugatory the labors of a long trial,
the evidence of innumerable witnesses, the
clear instructions of the court, while all
the other members are ready to recognize
the right established by the plaintiff.

“The same principle applies to a defend-
ant, who having struggled through the
course of a trial. finds perhaps that ten or
e‘le\"en of the jurors are ready to say by
their verdict that there is no cause of
action cst;xbllshed against him, and yet,
because cf one or two undisciplined minds
not being able to agree with the maiority,
the whole trial is rendered useless ani
must be gone through with again.

“As I have already called attention to
the 1'_esulls ¢f my experience in the case of
the judges, it is not usual in human na-
ture for as many as twelve men to take
the same view of all the circumstances
of fact controverted in a judicial trial, un-
less the case be so plain as almost to re-
move all doubt upon the subject. And
yet, in civil actions the verdict in a jury
trial, according to law, goes upon the pre-
ponderance of evidence, upon a balancing
of the weight of tne testimony, giving
the resuit to the side which has the
strongest evidence, comparing the testi-
mony of different witnesses to contradict
each other, and weighing their character
for observation and sagacity. To estab-
lish as a proposition that these trials shall
all be nullities, and that a man’s rights
shall not be enforced judicially unless all
the twelve agree, is to me almost an ab-
surdity.”’

Mr. Chairman, I cannot cite to the com-
mittee any higher authority than that.

In an article read before the DMissouri
Bar Association in 1899 by the distinguish-
ed Judge, Henry C. Caldwell, of the United
States Circuit Court, he said:

“The unanimity rule had its origin in
the dark ages, and is one of the common
law relics of barbarism and superstition
ot 08 * Several States of the Union
haveabolished it with the happiest resuits,
an_d in almost all countries where jury
trial has been introduced in modern
times, the practice is unknown * * * *
All reason and analogy is against the
practice. _In all political and social mat-
ters, and in all other judicial proceedings,
the majority rule obtains. A majority of
one will elect every officer in the republic,
from President to road supervisor, and
enact any law, State or national. The
rule never did govern judges. In a court
compo_sed of three or more judges, the
majority dictates the decision. In the
last advance sheets of the decisions of the
United States Supreme Court is a case
decided by a vote of five to four’'—

\\'!uch I may mention in passing were
the income tax cases—

“And many cases in that court of the
very greatest importance are decided ay
the same close majority. A contest for
President of the United States was decid-
ed by a vote of 8 to 7, by the tribunal con-
stituted to try it. Many cases occur about
which men can no more think alike than
they can look alike. The diversity of
opinion is not due to perversity or want
of understanding, but to the honest differ-
ence of human opinion, without which the
body-politic would become torpid and the
State perish with the dry rot. If the
unanimity were tantamount to infalli-
bility, there would be some reason for fhe
rule; but there is no more infallibility in
twelve men than in seven or nine. Its
baneful effects on the jury and on the ad-
ministration of justice are very great.
;Iz‘lhe”superstition should be abolished by

W,

Many of'the most experienced judges,
and, T be]le\'e, a large majority of the
bar, of this State, condemn the unanimi-
ty rule.

Mr. Justice Brewer, of the United States
Supreme Court, denounces the unanimity
rule in civil jurfes as an absurd and un-
reasonable thing and a great obstruction
to the proper administration of justice.

Mr. OFLAHERTY: Will the gentleman
permit me to ask him a auestion?

Mr. BRAXTON: Certainly. j

Mr. O'FLAHERTY: Would not the pro-
vision in your amendment requiring a six-
hours limit put it absolutely in the hands
of any one of the jurors to reach a two-
thxrdi vote? Would he not only have to
say, “I will just hold out until the limit,
and then T will compel them to reach a
two-thirds vote?”

Mr. BRAXTON: Yes, sir; possibly that
is true if he will hold out to the limit. T
will comment on that point before I get
through.

_ Mr. OFLAHERTY: Why not eliminate
xtt(:)rt;ntxrely? It would be absolutely nuga-

Mr. BRAXTON: The discussion of that
point is a little out of the order of my
remarks. I will come toiit, T will say to
the gentleman, before I ‘&omplete my re-
marks. X

I am reading these quotations to the
committee to show that this Is no new
idea of mine, that this is no new thing,
that the unanimity rule has been con-
demned almost universally by men who
have been in the best position to judge of
it. T have read to you the authority of
historlans, of philosophers, of law pro-
fessors, of judges. :

I will now mention the fact that former
Governor Kogrner of Ilinois, in one of his
annual messages, referred to the unani-
mity rule as “that illogical unanimity
rule, which has been a great source of
injustice, and conseauently a denial of
justice.”” Governor Carpenter, of ITowa. in
one of his annual’ messages, termed it
‘“that = antique absurdity which has

.

too long  fettered the administration of

justice.”» = s
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these judges are. I am not familiar with
all of them.

Mr. BRAXTON: Judge Samuel Miller
was a very distinguished Justice of the
United States Supreme Court.
fl\%lli GEORGE K. ANDERSON: I know
(o] m.

Mr. BRAXTON: Justice Brewer is a
present member of that court. Judge
Caldwell is one of the most distinguished
Federal Circuit Court judges in the
United States. I think they are the only
judges I have quoted.

Mr. GEORGE K. ANDERSON: In what
State is Judge Caldwell; where is his cir-
cuit?

Mr. BRAXTON: I think it
Arkansas. Little Rock, I think,

home. ~

Mr. GEORGE K. ANDERSON: I mere-
ly wanted to know, if the gentleman will
excuse me, who these gentlemen are.

Mr. BRAXTON: Unfortunately for me,
I have no acquaintance with Judge Cald-
well. but our distinguished President tells
me that he is regarded as one of the very
ablest of all the Federal Circuit Court
judges in the United States.

Mr. GEORGE K. ANDERSON: I de-
sired to know where the gentlemen come
from, who they are, and what courts they
represent.

Mr. BRAXTON: I suppose it is hardly
necessary for me to tell who Judge Cooley
was.

Mr. GEORGE K. ANDERSON: I know
of him. Wao was the last judge you men-
tioned, Judge Koerner?

Mr. BRAXTON: He was a Governor of
the State of Illinois.

Mr. GEORGE K. ANDERSON: What is
he now?

Mr. BRAXTON: I do not know. He
may be an angel, sir. (Laughter.)

Mr. GEORGE K. ANDERSON: What}
was he when he made the report you refer t

to? 4
Mr. BRAXTON: I cannot hear the gen-,
tleman. '

Mr. GEORGE K. ANDERSON: I wish
to know shat position he occupied when
he made the report you have referred to.!}

Mr. BRAXTON: He did not make a re-
port. It was In his annual message to the
Legislature. .

Mr. GEORGE K. ANDERSON: Ah, he|
was a Governor. ‘

Mr. BRAXTON: Anad so with Governor i
Carpenter, of Towa. Iwant to read the com- I
mittee the opinions of all sorts and con- |
ditions of men, so that they can see that}
this is a general opinion, and not restrict- |
ed to men of only one walk in life; that;
it is shared in by men of all sorts and |
shades of opinion and all sorts of ex-
perience.

Mr. Chairman, I have so far been quot-
ing the opinions of these men as to what
ought to be done. I will now call the at-
tention of the committee to the cases in
which this reform has actually been tried,
not a matter of opinion, but a matter of
experience. .

In the code of civil procedure of British
India in 1882, it is provided that the ma-
jority rule shall obtain in all civil cases,
and in a number of the most flourishing
Englsh colonies the same rule has been
adopted. By act of Parliament of 1854 the
majority rule in civil cases as applied to
Scotland was adopted.

Mr. HANCOCK: Will the gentleman
a..ow me to ask him a question?

Mr. BRAXTON: Yes, sir

Mr. HANCOCK: What is the number
of the jury in those cases?

Mr. BRAXTON: I cannot tell you, sir.
As to the nui\ber of the jury and the
question of unanimity, I think they are
separate subjects. and I shall ask that
they be voted on separately when we
come to vote upon them.

Mr. QUARLES: The jury in Scotland is
sixteen.

mir. BRAXTON: It is fifteen, I think.

Mr. QUARLES: It is sixteen.

Mr. BRAXTON: The gentleman Knows.
But that applies only to Scotland, I think.

Mr. Chairman, I learn from sources
which T deem reliable that the unanimity
rule in verdicts has been abandoned in

ana, California, Nevada, Iowa,
Missouri, Washington, Colorado,
Florida, Idaho, South Dakota, North
Takota. Michigan, Montana, Wyoming,
Kentucky, Nebraska, New Jersey and Con-
tiecticut; and it has been urged by the
Legizlatures of New Hampshire and Wis-
consin. So far as I have been able to
learn, the result has been one of entire
satisfaction to—all parties, and in no case
where the step has once been taken has
it ever vet been abandoned.

Jrom these observations it will be seen
not only that the unanimity rule is 'an
pins iriatic  absurdity, but that its
abolition has been persistently urged by
Lite almost unanimous concurrence of
modern thougzht and experience, and that
wherever it has been abolished the ex-
periment has proved wmsot successful,
.without a single solitary exception, so far
as I know.

Mr. Chairman, in the matter of econ-
omy, the abolition of the unanimity rule
will save many thousands of dollars to
the public treasury and to the litigants in
the courts. Professor Lesser,.in his work
on the present aspect of the jury system,
| vehemenuy denounces the unanimity rule,
and declares that in consequence of its en-
forcement ‘the number of mistrials is
enormous.”’

An able writer in a recent issue of the
Legal Advertiser states that ‘‘not less
than twenty per cent. of important jury |
cases are abortive by reason of disagree-
ment;”’ and in a recent discussion of the;
auestion in the Alabama Constitutional
Convention, it was stated on the floor of
the Convention that at least twenty-five
per cent. of the cases submitted to juries
in that State resulted in mistrial, because
of the inability to reach a unanimous ver-
dict. Of course, every retrial of a case isa
double expense, not only to the Common-
wealth. but to each of the litigants.

We all know that in the trial of these
civil cases immense, and 1 may say al- ;
most incalculable, expense is incurred and !
paid by the litigants, to say nothing of |
the. cost of the jury paid by the communi-
ty; and every time that thing occurs it is
a repetition of all that expense. What-
ever that expense may be, be it great or
small, according to these figures from
one-fourth to one-fifth of the entire ex-
pense will be saved by this provison
which will prevent the recurrence of hung
juries.

In the interest of justice, the advantage
would be still greater. It is absurd to pre-
sume. that verdicts are the result of the
actual concurrence of opinfon of the
twelve iurors. It is known that in every
walk of life it is practically impossible
to find twelve men who will agree unani-
mously upon any given state of facts in-
volving an appreciable complexity; and
the so-called unanimous verdicts are, in
nine cases out of ten, the result of an
abandonment of their real views by the
various members of the jury. Professor
Lesser, in his work on the jury system
just quoted, says that “A curious investi-
gator of such matters has calculated that
the probability of a unanimous verdict
being honest and without ccmpromise or
concessions, is one in five hundred thou-
sand.” .

The great inconvenience and expense of
the unanimity rule could only be justified
on the theory that the concurrent verdict
of the entire jury is infallible; and yet
the law permits uie single judge to set
aside a verdict as contrary to the evi-
dence, notwithstanding that this infallible
tribunal has passed upon it unanlmously,l
thus attributing to this one man more
wisdom than to the twelve members of:
‘thi'e jury, notwithstanding their unani-
mity. ; AR

In all branches of our government, and,
so far as I know, in those of any other
government upop earth, there 'ls no an-
alogy. for this unanimity rule for juries,
One man's vote can: el
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is his
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and can practically’ declare for
n's:vote upon th
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“mention will amount to five-sevenths;
if you can convince them you have con-

Court decides the questions which a jury
can only pass on by unanimous vote.

By far the larger part of property val-
ues are litigated in courts of chancersy.
and are either passed upon by a single
man or, when taken into the Court of Ap-
peals, are determined by a bare majority.
The Court of Ciaims, which annually
passes on millions of dollars in contro-
versy, decides all auestions of law and
fapt by a bare majority: and so in Ad-
miralty Courts. This very Convention, by
a majority of one vote, may decide upun
the fundamental laws controlling the
lives, the liberties and the property of
every citizen in the Commonwealth.

By the unanimity rule opportunity is
given to every stupid, corrupt or preju-
diced man who may accidentally get upon
a jury to effectually stop the wheels of
justice. What better field of operations
ean the jury fixer desire than one in
which it is orly essential for him to tam-
per with one man out of twelve? And the
danger of this is no mere theoretical sur-
mise. In 1899, an investigation into the
jury system of Chicago revealed the fact
that seven baliliffs of the court were impli-

cated, several of them being in the *‘regu-!

lar hire’” of certain corporations. Twenty
jurors, in their scramble to turn State’s
evidence, testified to having either actu-
ally received money or that they were
offered it, to hang juries. How often does
it occur, in the experience of every pra-
titioner, that it is the universal consensus
of opinion when certain men are seen
upon juries, that, regardless of the evi-
dence and the law, those juries will in-
evitably hang.

How disastrous is it to the rights, es-
pecially of the poor litigant, when he has
expended his last farthing and utmost
effort to bring his case to trial, to have
the whole thing end in a miserable fiasco
without any verdict at all, because for-
sooth, he was unable to do that which
no litigant before any other tribunal on
earth is required to do, to-wit: convince
every single one of his judges of the mer-
its of his controversy. And how often is
this power to wear out and exhaust a
litigant availed of by rich corporations, to
avoid the consequences of righteous ver-
dicts against them which they' cannot es-
cape by any other means.

The whole theory of civil trials is that
the facts need only be proved by a pre-
ponderance of the evidence. The utter
exclusion of any reasonable doubt does
not apply to civil trials. The reasons
which prevail to sustain the rule requiring
unanimity in criminal cases does not ap-
ply to cvil cases. In the criminal cascs
the fact must be proved beyond a reason-
able doubt, and as long as one man out
of twelve has such doubt or does not
agree at least with the others, that shows
the existence of a reasonable doubt.

But when you come to a civil trial it is
merely a question of the preponderance
of evidence, and when in such a case as
that you require absolute unanimity in
the jury, you are simply requiring of the
jury as a whole a consensus of reasoning
not required of the faculties of any mem-
ber of the jury as an individual

I also urge this change in the interest
of the preservation and perpetuation of
our jury system The unreasonableness of
the rule, the inconvenience, the expense,
the unastisfactoriness of its operation, all
concur, as much as anything that can be
devised, to make the jury sytem unpopu-
lar and unsatisfactory Many thoughtful
writers are to-day demanding that the
entire jury system shall be abolished as
utterly unsuited to modern times In many
States statutory regulations have been
introduced, as in Masachusetts and Mich-
igan, discouraging jury trials and accus-
toming the people to do without them:
and many writers on the subject have
pointed out the great danger to the pre-
servation of the system resulting from
the adherence to this absurd rule of
unanimity.

Dr. Leiber, whom I have quoted before,
as far abck as 1868 said, in speaking of
this danger:

“It is by no means certain that, without
some change in this matter of unanimity,
the jury system can stand.”

Mr. R. WALTON MOORE: How far
back?

Mr. BRAXTON: In 1863.
Leiber said:

“It is bv on means certain that without
some change, like that of the abolifion of
unanimity, the right fo trial by jury, one
of the abutments on which are arch cf
civil liberty rests, can be prevented from
giving way in the course of time.”

Many other writers of distinction, in-
cluding some of the Justices of the Su-
preme Court of the United States. have
pointed out this great danger to the entire
jury system.

In 1830, Hon. Wiiliam J. Bryan, which in
this country was once a name to conjure
with ,introduced into Congress a bill abol-
ishing the unanimity rule in the United
States courts, which he denounced as one
of the evils that threatened the jury sys-
tem.

The large corporations have generally
been the ones from whom the principal
objections to this change have come.
Their argument assumes that they cannot
get justice before any jury, and that when
they go before such a tribunal they can
only rely upon the one righteous ramn in
Scgom to save them.

The whole oppasition to
rule on a jury proceeds on
2 s that virtue and intelligeice
2 #.wayvs in the minority on a ury.
This [ deny. It is true that in some cuase
the minority will be found to be right]
but J submit that in juries, as in every
other instince, the rule will be that tke
majority, especially if a substantial ma-
jority, are right, and the minority are
wrong.

Gentlemen who oppose the view that T
take of this matter will cite you to cases
where byone man holding out and hanging
the jury an injustice was prevented. But
where that occurs once, sir, the one man
who hangs the jury against the opinion
of the great majority ninety-nine times
out of one hundred is wrong, unless ic is
that virtue and intelligence are always in
the minority on the juries of our land.

sar. Chalrman, it is to the interest of the
Commonwealth that there be an end to
1~ r=ation.  instead of cases being kept on
the docket, and tried and retried and
tried again, keeping alive the feeling of
animosity in the community,” exhausting
“ha litigants with expense, and draining
the treasury of the State, it is better that
s ..ne iew cases should be decided wrong.
Wherever (he error is gross, it can be
set aside by the judge and corrected, just
as it is done now; and the lawyers, in-
stead of satisfying themselves with play-
ing upon the prejudices of one or more
individuals with a view to hanzing the
jury., will have to address themselves to
the more serlous task of convincing the
majority of the jury so as to get a verdict.

Mr. Chairman, one of the argumer's
which has been urged by the opponents to
the view 1 take is that by the unanimity
rule the jury are compelled to stay to-
gether and discuss the case, and that they
are thereby prevented from arriving at
hasty and ill-considered verdicts. In or-
der to meet that. I nrongee io nrovida
that the verdict can not be brought in in
less than six hours, Uniess is 18 Unaiuuols,
So. in case the jury Is not unanimous
they must stay there and discuss it at
least six hours. But it is fair to assume
that if in six hours vou tan not csnvince
thf other man. you can not cenvince him
at' all: and the cuestion then comes
whether you shall have a miscarriage of
justice, an abortive attempt to get wnat
the litizants are entitled to, or whether
you wil say to thcm, as you say to al-
most every tribunal on earth, that a ma-
jority” shey determine, certainly a major-
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I thank you, Mr. Chair
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