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Friday, May 23, 1902,
. The Convention met at 10 o'clock A M.
. Praver by Rev. P. B. Price, of Rich-
‘amond. :
- The PRESIDENT: The Secrctary will
«<call the roll
“The Secrotary: calied: the roli:and the
" following deiegates answered to their
“names:
Present—Messrs.

b2

Allen, George K. An-
doreon, W. A. Anderson, Barbour, Bar-
Bam, Manly II. Barnes, Thomas H.
Barnes, Biair, Boaz, Bouldin, IBraxton,
Bristow, Brocke, Brown, Camercn, P. W,
Campbell, Carier, Chapman, Cobb, Daniel,
Dunaway, Barman, Epes, Fletcher, Flood.
Garnett, Gilmoare, Gillespie, Glass, James
W. Goréon, R. L. Gordon, Green, Gwyn,
Hancook, Hardy, Harrison, Hatton, Hook-
er, Ingram, Clagzeit B. Jones, G. W.
Jones, Keczell, Xendall, Lawson. Lincolin,
Mcliwaine,

Lindsay, lLovell, Marshali.

Meredith, Mone R. Walton Moore,
Thomas I. Moore,  Mundy, O'Fiaherty,
Orr, Parks, Pedigo, Petuit, Phiilips, Pol-
jard, Tortlock, Quarles, Richmond.
Rives, Roberteon, Steobins Tarry.

Thom, Turnbull, Waddill, Walker, Walter,
Watson, Wescott, Willis, Wise, Withers,
Yancey, the President—80.

The PRESIDENT: 1t appears from the
w1l of the roil that cizghty delegates are
in attendance—more ihan a4 uerum
The Scerctary will read the Journal of
vesterday's proceedings.
The Journal of yesterday's proceedings
was read and approved
METHOD OF ADOPTING

TION.

The PRESIDISNT: The order of business
{his morning is the consideration of the
resolution ofered by the gentleman from
Campbetl (Mr. Danlel) fixing tho method
of adopting the Constitution %

AMr. DANIEL: This Convention, Mr.
vowident, has framed, in my opinion, a
constitution. While articles
isions in it, here and there, might
the dissent of eyery member in Las

CONSTITU-

Jodv—one or more of them—1 Lelieve it is
the judgment of the dntelligent people of
has

the Commonwealth that this body
Jaboriously and faithfully performed
task and that it is their earnes
jous desire that their work sl
brought o fruition and fully secomplished
Iy the new Constitution becoming our fun-
damental law. Such seems i0 me, Dr.
President, 1o be the predominant judg-
ment of the pecpie of the State, but I
spealk, perhaps, largely under the influ-
ence of the sentiment in the town of
Lynchburg, where T w born and reared,

s

and in which I pra e my profession,
and of the county of mpbell, in which

1 lve and where 1 hawve had familiar op-
portunities 1o become acquainted with

1the opinions of its people. At the Jast
court day of Camplell court there was
a large crowd in attendance, and 1 found
the pervasive sentiment was a desire that
1his Constitution should be adopted. DBe-
fore 1 attended that court I had heard
by letter, and had in conversation also
heard, expressions of sentiment from
many of my constituents. But I was sur-
prised 1o find in my atien e upon court
how generial and how deep ed was the
desire for the consummation of the work
of this Convention. 1 should say also, in
perfect candor, that the larzer predomi-
nant sentiment was' in favor of its proc-
lamatjon.

1 did not myself feel, Ar. President, that
in justice to my own record, in justice to

ihe record of the party to which I be-
Jonged, ss 1 understood it, or in justice
10 the people of the State, of whom 1

Lave been for many years a representa-
tive, that I could personally sagree with
that sentiment. I, therefore, made 1o the
people a plain and as a statement
as 1 am capable of making, recited the
liistory of the Constitution¥in its forma-
tion irn this Convention, told them of the
articles therein from which I dissented,
applauded those m which I agreed, and
further informaed them that in my judg-
ment it was my duty 1o vote to submit
1his Constitution to the entire elecioral
body of this Commonwealth. While the
largely predominant sentiment of my
audicnee was in favor of its proclama-
tion, they did me the honor to pass a

« yesolution in which they gave me plenary
powers to vote as I might deem right,
and further did to me the greatest honor
which I feel 1 have ever received fn my
life from my constituents—expressed their
entfire confidence in me. !

Grateful as 1 am to that noble people of
Campbell for the many political honors
which they have conferred upon me, I was
more deeply touched and feel more grate-
fui to them for this than for any other,
although it leaves me in the attitude here
of voting, as 1 shall candidly state,
against the majority sentiment of those
from whom 1 receiyved my commission as
a representative in this body.

Recopnizing the fact, Mr, President,; that
this is a representative government, ree-

ognizing, too, that i:am the serviant of
the people of Campbell, and they. my
master; recognizing  further that I am

but the agent and they the principaj in
this transaction, I related to them the
circumstances which made me feel that as
a square, honorable man, I should cast
my vote in this manner. I did not beg
or ask them in my address not to instruct
me, though in some of the papers it has
been so stated. I simply gave them a
history of the matter, and of pariy and
personal expres and 1 them to
consider them, and do as they thought
right. 1 am bhoth proud and grateful for
ithe fact that they have left me free to
do as I deem right; avithout antazonism
10 them. 154
I need hardly recite the circumstances,
Mr. President, which bLrought me to this
conclusion, so familizr are they to those
who have followed the history of this
transaction. And I might, perhaps, say
nothing upon the subject but for the fact
that my own position is somewhat pecu-
Jiar and cxeeptional. In the year 18w the
. General Assembly of the State passed a
resolution by which it was provided that
the question should be submitted To the
people of the Commonwealth, *Shall the
Constitution be revised and amended?”
Before that guestion was put to the people
for them to. pass upon, there was a
Democratic, conventionpl assembly in the
city of Norfolk. The people of Virginia
were divided upon the question. THe Con-
~ vention in some degree was divided also.
§ had the honor in that Convention to
ocupy a place upon the platform commit-
- tee. I did mot draw that platform. Its
Janguage is not my own, but I made it my
_own by voting for its adoption. Refore
& ghat convention met, on my opinion be-
~ dng asked by constituents in various parts
“of the State, I wroté a letter which was
* awidely circulated, in wWhich I stated that
- X was in favor of calling tha Constitu-
“ gional Convention, and was also in favor
«wof submitting its work to the people in
. ‘the ordinary way for ratification or re-
L Jection. At the Convention I expressed
meseif to the like effect, and after the
Convention in various speeches I made
in different parts of the Commonwealth,
2 s0 interpreted the action of the Conven-
tion, and so0 announced my own conclu-
wion. The work having been done accord-
ng to the plan of that Convention and of
the General Assembly, I feel that it is not
'or me to unpledge myself, nor for any
£ wone zlss 1o unpledge me, and that I am
Dound in honor to deliver the vote in the
manner that I prefigured if. g
= I have no question of honor to raise
th any gentleman who differs from me.
'—.rﬁognize the fact that each of us here
the presence of his peers. I make

ms, as

placed upon it.

disclaim that T esteem myself to be in
the least degree more honorable, more
honest, or more faithful, than any of
the honorable gentlemen who are my asso-
ciates upon the floor. It is a matter of
conscience, and a matter of jnterpretation
for each gentleman according to the dic-
tates of his own intelligence and heart.. I
thus interpret my own duty, and have
submitted my interpretation to my con-
stituents, and I have their free accord to
my utterance, and my action here in ac-
cord with it. -

I collected, Mr. Presldent, the  opinion
which I thus cxpress not only {from my
action, but from the action of the political
party of which 1 am a member. At tne
conventicn in Norfolk they expressed
themselves in this lJanguage: £

“Jt is the sense of this convention that
in framing a new constitution no effort
should be made to digfranchise any citi-
zen of Virginia who had a right to vote
prior to 15831, nor the descendant of any
such person. And that when such con-
«titution shall have been framed it shall
be submitted to a vote of the people for
ratification or rejection; and the Demo-
cratic. party pledges that the -expenses
incident to a constitutional convention
shall be kept down to the lowest possible
figure.”

Comment has been made upon the fact
that in the phrase that expresses the
sense of this conventicn a mere opinion
is put forth, and that In the latter phrase
a pledge is made. I admit that critically
and technically the oomment is correct.
Tt was but an cpinion which the Norfolk
convention expressed; but this, DMr.
President, is the usual manner in which
political bodies communicate their views
to the public. It was a declaration of
their conviction that the Constitution
when prepared should be submitted to
the people. It little matters in what
phraseology . that conviction was couched.
It was received ,by the. people of .this
Commonwealth—here, there, and .every-
where—as a declaration by the Democratic
party, which had paramount direetion and
influence in the matter, that this Consti-
tution should be submitted to the people.
Both in the expression of what should
be submitted, and in the expression of
whom it should be submitted to, I think
there is fair and necessary implication
that the whole Constitution sbhould be
submitted to the whole people.

What was it that the convention de-
clared should be submitted? The Con-
stitution to be framed by this body, and
not a part of the Constitution. To whom
was it to be submitted? To the people.
with no expression of any part or frag-
ment of the people. Whetever may have
been in the minds of the gentlemen who
comstituted ihat convention; whatever
may have been said in any previous or-
sanization of a portion of those members:
whatever may have been the uppermost
desire and intent and purpose of those
who constituted it, this is the language
which they uttered to the people of Vir-
zinia, and this is the interpretation which
the people of Virginia, including myself,

jt has been said, ¥r. President, that
the people have changed their minds. In
large degree I do not doubt that this is
true.  In my own section of country, I
know. if I may know anything which T
collect by communing with the peoplc
in their homes, upon ine street, and in
the public gatherings, « do know that
the opinion has changed. I believe that
change of opinion to have heen wide-
spread. What 1 say and what 1 do know
of my own county I hear from other gen-
tlemen here from other counties like ac-
counts, which are as substantially veri-
fied as my own; and yet. Mr. President,
although the people have changed, as
myself a party to this matter, as one who
communicated their interpretation of this
{ransaction to the whobe people, I do not
feel that I am permitted in my own con-
science 10 change the conduct which T
prefigured as that which would be the
conduct of my party and myself. I admit
that this is a serious and a delicate ques-
tion for any gentleman to determine.

1 admit that, in endeavoring to clearly
analyze my own duty and to deduce
therefrom what was the highest standard
of public conduct and personal honor that
should guide me, I have not been with-
out my perturbations of spirit in the face
of the sentiment of so many of my con-
stituents; and yet, sir, this is my conclu-
sion as to what is just and right; for
whatever may be the appearances o
public opinion, which are often-mislead
ing: whatever may be the pronunciation
of public opinion in this meeting or in
that, there -~ nothing more uncertain in
human affairs than the verdict of .a jury
or the verdict of the people at the polis
I have bLeen before elections in which ¥
felt so confident of the result that 1 would
have given nothing to guarantee the
morrow’s results, and [ have seen the
enunciation in the paper the next morn-
ing the other way. I have been in those
contests in which I contemplated “with
apprehension the result, and hkave seer
the people carry the elsction as I had
hoped with overwhelming majerities. J
(:’\_nnot raeasure my own conscience and
my own judgment as to my opinions by
the sentiment of the people, commanding
as it is of the highest authority in a

government which recognizes that all
power adheres in and is derived from
them.

I shall not, Mr. President, pursue this
matter in its intricate details. I believe
the opinion of this body has been made
up. 1 should have not felt It necessaryv te
declare my own Lut for the peculiar z-nti-
tude in which I find myself. As to the
power of this Conventicn to proclaim the
Constitution, in my own mind there 1s ne
doubt, and in speaking upon this subjec-
I feel that it is not unbecoming that I
should state my own opinion unon the
whole of it. g

The Constitution of the United States
un’der which we live, and under which.
this country has gone forward and pro-
gresseq as the greatest republic of al
time, is a Constitution which never re-
ceiv'ed the individual vote at the polls of
a single one of the enormous population
over which 1t is the fundamental law
Neither the Articles of Confederation nox'-
the perfected Constitution of the govern-
ment of the United States after the War
of the Revolution. nor any amendment
to that instrument of the fifteen which
hu\'e‘been adopted eve r received the
s{ihcllOn of a single suffragant directly
given at the polls. This whole ins:rumex{t
was ordained, even as it was prepared
by conventional authority. iz
u(_)ftthg Constitutions of the States of

his Union, thirteen f.which were adopt-
ed about the tinfe, _313)3_9 R_evolution:fry
War, nearly all” of then r
ordained. It is trie that Thomas -Jeffer-
son, cne of the most profound constitu-
tional lawyvers wh‘q ever lived upon this
earth; a man whom I have, always re-
g-retted Was not a member of the conven-
tion which framed the Federal Constitu-
Uon; a man whom I have always re-
gretted was not a member of the Supreme
Court of the United States in the forma-
tive days of this republic, took. the ground
1_hat our first Constitution of Virginia was
like a mere act of ‘the Legislature, be-
cause of the fact'that it was procla:lmed
and ordalned without a vote of the people;
but he was not sustained in that judg-
ment. The General Court of Virginia
overruled it a case reported in 1st Va.
Cases, 20—a ploneer case in which the
doctrine of constitutional authority to
ordain a Constitution’ is set forth. T
have read somewhere that George Wythe
the chancellor of renown, the iutor ol"

clailm for myself. On the confrary, I'Jefferson, rendered $he earliest, px
SR e . [ fwa

S Thusearly, Mr:Presid

them were similarly |

Frgm:

‘of the ¢ k to

tory of this republic, both in State and in.
nation, the doctrine was Jald down and
gustained t..at”.conventional: duthority:

| coula ordain and proclaim a-Constiti-
“ | tion. And in Virkini, swhatever may be

the tendency oOf opinion in  other
States; whatever may -be the pe-
culie ““'decision of & court in  any
particular  State, where .~ all - the

facts- do not run in:parallel lines” with
our own. this must be ‘estecmed, in my
judgment, to be American constitutional
Jaw. In Arkansas, in 1536, in Florida, in
3839, Constitutions were proclaimed. In
Mississippi, in Louisiana, and in South
Carolina we have recent illustrations of
a similar authority.

In our own particular constitutional his-
tory, Mr. President, -we have this idea
constantly illustrated and it is set forth,
in my opinion, in the Constitution under
which we live. The Constitutional Con-
vention of 1830 in effect proclaimed and
ordained its suffrage law by extending lne
electorate to svhich wua Constitution was
submitted. What was:this but crdain-
ment? In the present Constitution of the
State we have two methods for the re.
vision or the amendment of the exXisting’
Constitution. One is by a process through
which the General Assembly submits tc
the people a particuvlar amendment which.
it has itself matured. After another ses
sion of the General Assembly that amend-
ment goes before the boay poiitic at the
polls and wiey pass upon it. - There is
also another provision for the amendment
of the Constitution, which: provides that
the General Assembly shall submit to the
people, by a particular process therein
.described, the question, ‘Shall a conven-
tion be called to revise and:amend -.e
Constitution?”” That term ‘‘amend”- is
to my mind conclusive in its meaning.
This Convention has revised the Consti-
tution. To “amend” it by the new one
is to ordain it. In Federal leglslation
since the foundation of the government
a somewhat analogous guestion has been
presented. The Housc of nepresentatives
originates tax bills. 1ne Senate has au-
ricg sesmion of Congress, the question is
raised when the Senate has framed an
entire document totally dissimilar from
that which it is seeking to amend, and
seeks to substitute it, that this is not an
amendment in the sense of constltutional
law, but undertaking to revolutionize, up-
set and substitute the whole matter. But
invariably Congress - has ' decided  that
term, “‘amendment’” is‘a broad and com-
prehensive term; that.if .you can amend
one word you can:amend’ all: worlds, that
“if you can amend 9ne line you can amend
all lines. that if you €an change and alter
one provision you card change and alter
all provisions.

In this Dbroad general parliamentary
sense was that term used, in my opinion,
in this Constitution. The amendment to
the Constitution applies ,to all things in
the Constitution, and the power to amend
is the power to control und to adopt and
to make the amendment of force and ef-
fect in its enunciation. The Kentucky case
with which this body has been made fa-
miliar by frequent citatiop in my opinion
sustains the view 1 bave presented; and
I might readdy multiply authorities to
the like effect if 1 deemed it necessary to
do so.

I shall not, Mr. President, for my part,
prolong the discussion. I notice that gen-
tlemen frequently deprecate the speaking
se much by other people while they do
not fail to exercise that privilege them-
selves. T am well aware that the people
are desirous that the Conventlon should
conciude its labors, and I appologize for
breaking a good example by so long de-
tajning the Convention from that conclu-
sion. But before I take my seat,” sir,
may I be permitted to congratulate my
colleagues upon the neble work which they
have accomplished. While it is due to can-
dor that I should say there are articles in
this Constitution that I would have voted
and spoken against had I not been, un-
happily to myself, detained from full at-
tendance upon tuis Convention by sick-
ness, the Constitution as a whole is a
work, in my opinion, worthy of the time-
henored State for which it has been
framed, and confers great credit upon the
honorable gentiemen who have so pa-
tlently and ably worked to accomplish it.
(Great applause.)

AMr. HARRISON: Mr. President, I had
not intended to submit the few remarks
I wish to make upon this question at
this time, as 1 only reached the Conven-
tion hall this morning. But as there
seems to be some indisposition upon the
part of the other gentlemen who will
be heard in this matter to speak at the
present time, and as waat I have to say
will be very brief, I will not delay.

I heartily sgree ~with the gentleman
from Campbell( Mr. Daniel) that this
Convention has done a magnificent piece
of work. There are some features of the
proposed Constitution which do not
imeet with my hearty approval, but there
are so many advantageous provisions in
it that the advantage in favor of the
Constitution in my judgment is simply
overwhelming. 1 believe we have a Con-
stitution under which the peoplé of this
Siate can live happily and under which
the State will prosper. 1 do not, how-
ever, agree with the gentleman from
Campbell as to the powers of this Con-
vention. It is a matter of serious im-
port. because if this Constitution is
proolaimed without the legal right so to
do, the whole work may go Ior naught.
In case of proclamation the work of
this body can not be made the work of
the people of Virginia without a contest
hefore some tribunal, which will pa
upon the question of whether or not we
have the power, which we assume to
exercise here. 1 am as firmly convinced
as I am of any legal proposition, that, if
we assume 1o transgress the authority
that the people have put into our keep-
ing, that the courts of this land will de-
clare what we attempt to do ahsolutely
nugatory. Now I ask attention first, to
the proposition that no constitution has
ihe power te place any limitation upon
the power of the people to change or
alter the ceonstitution when they so
please. The very head line of the Bill
of Rights in the provoged Ceonstitution, in
the old Constitution, in the -Bill of
Rights as drafted by George Mason origi-
naily, in the Bill of Rights which the
blocd of heroic ancestors has made the
fundamantal law of this State sets out
that there are certain inherent, inalien-
able, and indefeasible rights, which no
compact can take away from the people.
Such is the language: “That all men are
by nature equally free and independent,
and have certain inherent rights when
they enter into a state of society, of
which they cannot, by any compact, de-
prive or divest their posterity.”

And one of these inherent, and inalien-
able, and indefeasible rights is that
which is contained in the provision:

“That.government is, or ought to be,
instituted for the common - benefit, pro-
tection, and sscurity of the people, na-
tion, or community; of all the various
modes ard forms of government, thaj
is best which is capable.of producing the
grestest degree of happiness and is most
effectually secured. against-the danger of
maladministration; and,’ whenever ‘any
government .shall' . be-“found  ‘inadequate
ba-the agents Gf. the. neopls ; who -slécted
them, but of . the existing Constitution
that confers: the: power upon
them. I, therefore, do not agree with the
gentleman  from Campbell, - that article
xil, section:2, confers or can confer any
power on this Convention. Such -an at-
tempt is wholly nugatory and void, if
any such attempt has been made. '

In the very section in which this Con-
stitution is said to confer sovereign pow-
ers upon the representatives to the Con-
stitutional Coaventlon is a clause which
says that they shal pass no law impair-
ing the right of suffrage. Are you going to
look for the powers of the delegates to a
.constitutional convention which says that
they shall have full powers and claim
full. powers from that provision in the
Constitution; and -yet deny that the limi-
tation whicy that Constitution puts upon
those powers is of any: effect? . Hero is
a clause, sectiop ii., article 12, which says.

‘and revise the Constitution,:
“In the samerclatse Says that they
shall not have the power to alter certain
provisions in'regard. to.suffrage. . Here
is, "if vou pleause, a.grant of duthority,
and here is a'limitation’ of that authori

How .can vou, say. that a  constitutionz
convention can have the power to give
authority which the people cannot take
from them, ‘and vet say that the Hmi-
‘tation which that Constitution itself, puts
upon their powers is void and of no ef-

fect? I venturs to say there is not a
lawyer in-this body who will say that
that provision in our Constitution which
says: - 2 3
or contrary to these purposes, a majority
of the community hath an Indubitable,
inalienable, and indefeasible right to re-
form, ‘alter and abolish it, in such a man-.
ner as shall be judged most conducive to
the public weal.” E

It is an inalienable richt that cannot
be alienated by any representative body
of the pecople. It is an inaliena!)le and
indefeazible right of which the peocpie,
themselves, cannot deprive their poster-
tiy. If the people have mot the power
to alter_and amend their:constitution as
their interests may deémand, then the
sceptre has departed from Jacob, and the
government under which we live is.not
a government of the people, by the peo-
ple, and for the people. Sovereignty re-
sides elsewhera than in the people. It is
an inalienable and indefeasible right
which the people of one day and genera-
tion canuot impair or deny to their pos-
terity. It is the hirthright of liberty, of
which each succeeding generation of Vir-
inians is trustee for their posterity. Con-
stitutions may prescribe the methods of
amendment and 1his method may be
resorted to if the people will, hut mno
ccnstitution can deny or impair the right
to alter or amend as they will. Consti-
tutions can confer no pcwer upon dele-
gates to future Constitutional Convent-
ions, nor deny to the people the right
to.confer such powers as they think ex-
pedient. This would te confer powers to
frame a government not founded ¢n
the consent of the governed. . If such
were possible, then the delegates
to a Constitutional Convention would not

“Provided, that no’amendment or revis-
jon shall be made which shail deny or
in any way impair the right of suffrage.
or any civil or political right as conferred
by this Constitution, except for causes
which apply to ali persons and classes
without distinction is wvalid and
binding wupon us; and: yet is not
that a restriction on the powers of the
delegates to this Convention? And if it
is a restriction, how can vou say that the
Constitution can- give powers, and yet
ignore the limitations which have been
placed upon them by the same Constitu-
tion? -

Gentlemen, either that Constitution has
full powers or it has no powers at. all
If a Constitution can prescribe the powers
of the delegates to future constituticnal
conventicns, then yvou must take the re-
strictions it imposes. I claim that it can-
not confer powers nor impase restrictions,
and that we cannot lock at the provisions
of the existing Constitution to see what
powers we have here; vut must look else-
where.

Now, where do we look? Where but to
the act under which we were elected?
That is our power of attorney. T desire
centlemen, to call attention, before I zZo
intc my own views, upon this subject,
to what some able writers and some able
judges have s;lid'. 1 suppese that no man
stands higher Defere the courts in this
country thar Judge Cooley. It is bafore
the courts that we have got to meet this

issue, and. not by resoluiions in this
nody.
Judge Cooley says:

“In accordance with universal practice,
and from the necessity of the ' case,
amendments to an existing coenstitution
or entire revisions ef it, must be prepared
and matured by some body cf representa-
tives chosen for the purpose. It is ob-
viously impossible for the whole people to
mect, prepare, and discuss the proposed
alterations, and there seems to be no
feasible mode by which an expression
of their will can be obtained except by
asking it upon the single point of as-
sent or disapproval. But no body of
representatives, unless specially clothed
with power for that purpose by the peo-
ple when choosing them, can rightfully
take definite action upon amendments or
revisions; they wmust submit the result
of their deliberations to thse pecple—who
alone are competent to exercise the pow-
ers of sovereignty in framing the funda-
mental law—for ratification or rejection.
The Constitutional Convention is the re-
resentative of sovereignty only in a very
qualified sense, and for the specific pur-
pose, and with the restricted authority to
put in proper form the questions of
amendment upen which the people are to
pass; but the changes in the fundamental
law of the Statc must be enacted by the
people themselves.””

And Mr. Cooley pronounces the highest
encomiums upon Mr. Jameson’s work. e
says thatbutlittlehasbeen lefttobe said
and he endorses emphatically all that
Afr. Jameson has said. I have not Mr.
Jameson’s work here, but it is emphatic
that the right to amend the Constitution,
unless specific authority = is conferred,
rests with the people alone.

Now, sir, the new editicn of the Ameri-
can and Bnglish Encyclopedia of Law, in
its text, says:

YA constitutional convention untram-
melled by conditions imposed by the au-
thority calling the convention has power
to enact 2 new Constitution to go into ef-
fect without being submitted to the peo-
ple for ratification. But where the act
which a convention derives its powers
provides for the submission of the con-
vention’s work to the people in a specific
mann=r, the convention has no power to
provide for its submission in-a different
manner, and of co e where such act,
or the Constitution itself, requires sub-
mission to the peeple, it must be so sub-
mitted, and only becomes operative upon
the approval of the electors.”

Mr. President, there have been decis-
ions in ‘this matter, and if 1 am right in
my contention that one Constitution has
not the power to confer power upon the
delegates to a subsequent constitutional
convention, then this case that I hold in
my hand is cn all fours with the gituation
of affairs that contronts us. 2

It is the case of Wells vs. Bain, T5th
Pa., State, 39. In that case there was
a preliminary act of June 2, 1871. to autho-
rize a popular vote upon the question of
calling a Convention to amend the Consti-
tution—using almost the identical words
we have here:

“Section 1. That the question of calling
a Convention to amend the Constitution
of this Commonwealth be submitted. to a
vote of the people at the generzl election
to be held on the second Tuesday of Octo-
ber next, the said question to be voted
uporn in the manner following—to wit:

“And all votes cast as aforesaid shall
be received, counted and returned by the
proper election officers and return judges
as votes for Governor are received, count-
ed, and returned under existing law.”

In other words, that the people of this
State were to vote upon the question
whether there should be a Convention to
amend the Constitution of the State of
Pennsylvania. e e

A subsequent act, dated April 11, 1872,
was: passed, to provide “for calling a con-
vention  to ‘amend the . Constitution.’”. .
*-That act,.provided that the Constitution
should be submitted to the people in a par-
ticular method. The Convention submit-
ted its work to- popular vote, but not in
the prescribed method. Its right fo do so
was contested, and the Constitution was
declared void. g ;

The court in that case is emphatic, an
I will ask the pardon of the gentleman of
this Convention while I read,at some little
length, from this:opinion. - It-is.an opinion
delivered by one of the ablest judges this
country has ever produced, Chief Justice
Agnew, and it is so admirably.and foroi-
bly. expressed that I use the language.Qf
the judge in preference to my own.
. “Since the Declaration of Independence
in 1876, it has been'an : meri-
can people that all good government.is
founded in the’consent. of -the.people;
This is recognized in the second section

“axiom of the A'm

that the pegple “have at all times.
‘allenable ‘and indefeasible’ right to alter.
reform, or ‘abolish” their governments in
such.manner’as they may think proper.”
A sbiffevident ‘corollary is, that an. exist-
ing lawful govérnment of the people can-

| not be altere@-dftabolished unless by the

consent of (thaisamie people., and this con-
sent must be legally gathered or cbtained.
The peoplesilfers frheant are the whole—
those “ who'dUsrisitltute the entire State.
mals and femald ditizens, infants: and
adults. AfiéFe’inajority of those persons
wio are quaTified as.electors are not the
people, though vhen authorized -tc do so.
they may fepresent the whole people.’-”

In other.}'{‘b‘rt‘iﬁ' this is a constitutional’|
provision: £év the‘beénefit of all-the people
of the State?¥oung and old, male and
female, mir_’t'ﬁc‘! pkopie who are authorized
to. speak ‘Tortheém are the lawful and
qualified cfctfors of the State. A

The Court ‘goes on to say: 7

“The words-'in such manner as they
may thinls"prower.” in the Deelaration of
Rights, emfbPadd but three known Tecos-
nized modes by which the whole® people,
the State’‘can’gi¥e their consent to an
alteraticn of ‘#n- éxisting lawful form cf
government—viz.T = -

“]l. The mode provided in the existing
Constitution;

“2. A law, as the instrumental process
of raising the body for revision and con-
veying to it the powers of the people.

“3. A revolution.

“The first' two are peaceful means
through which the ccnsent of the peopls
to alteration is obtained, and by which the
existing government consents to be dis-
placed without revolution. The gevern-
ment gives its conszent, either by pur-
suing the mode provided in the Constitu-
tion, or by passing a law to call a_ con-
vention. If consent be not so given by
the existing government, the remedy of
the pcople is in'the third mode—revolu-
tion.” :

“When a law becomes the instrumental
process of amendment, it is not because
the Legislature possesses any inherent
power to change the existing Constitution
through a Convention, but because it is
the only means through which an autho-
rized consent of the whole people, the
entire State, can be lawfully obtained in a
state of peace.Irreguiar action, whereby a
certain number of people assume to act
for the whole, is evidently revolutionary.
The people, that entire body called the
State, can be bound, as a whole, only
by an act of ‘authority proceeding from
themselves @i Siain ma d i e

“In a state of peaceful goverament they
nave conferred this ‘authority to speak
for the whole only at an election autho-
rized by law. It is only when an election
is authorized by law, the electors to repre-
sent the State or whole people, are bound
to attend, and if they do not, can be
bound by the expression of the will of
those who do attend. The electors who
can pronounce the voice of the people are
those alone who possess the qualifications
sanctioned by the people in order to repre-
sent them, ctherwise they speax for them-
selves oniy and do not represent the peo-

ple.
* * " * * * * * *
“If the Legislature, possessing these

powers of government, be unwilling to
pass a law to take the sense of the peo-
ple, or to delegate to a Convention all
the powers the people desire to confer
upon their delegates, the remedy is still
in their own hands; they can elect new
representatives at will. If their represen-
tatives are still unfaithful or the govern-
ment becomes tyrannical, the right of re-
volution yet remains.”

This case was not called up by a Con-
vention undertaking to proclaim a Consti-
tution. They did not dare #o do if. But
they submitted 'the Constitution to a vote
in a way that was not authorized by the
Legislature of the State, and the Supreme
Court said that even if the people had
vored to call a convention to amend the
Constitution, the act controlled the powers
of the delegatés to that convention, and
they \\'exje’cotibluded by it. Why, sir,
how can it'Be' said that if the Legislature
has disobeyed the mandate of .the people,
and has not called the convention in ac-
corvdance with the conditions under which
the pecple commanded them to call it,
that thereby the 'delegates of the Consti-
tutional COUT\‘OI‘I‘.ﬁQh gain an authority
which’ the people, in electing them, did
not give to them.

Mr. ROBERTSON: Will the gentleman
prerm:it me to ask him a question?

Mi. HARRISON: Certainly.

Mr. ROBIERTSON: I did not quite un-
derstand whether that act was passed
after the calling of the Convention.

Mr. HAREISOQN: Yes, sir; the first act
was: Shall “there he a Convention to
amend- the Cqnstitution—just as it was'in
this State. You will find here later on,
when [ come to.the meaning of the word
“uraend” that this case passed directly
on that question, and held that a vote
calling the Convention to amend the Con-
stitution @id not confer upon Chat Con-
stitutional .Canvention the right to pro-
claim. (ien ml

Mr. THOAL:- Da I understand you to sy
that, at the time the Convention w
called there was no power in the pre-
vious Constitution under which the Con-
vention was assuming to act; but that
they were assuming to act under a call
of the Legislature independently of any
constitutional authority?

Mr. HARRSION: That is true; but I
have endeavored to show that the pro-
vision in our Constitution is contrary to
the bill of rights. which says that it is
an inalignable right of the people to call
a convention with such powers as they
please to-rimpose upon their delegates.

Mr. MEREDITE: Will the gentleman
permit me to a him a question?
Afr. HARRISON: Yes, sir.

AMr. MEREDITH: What I want to ask
pains to prove, as far as you can, that
we can not be bound by & constitutional
provision.

Mr. HARRISON:Yes, sir.

AMr. M EREDITH: What I want to ask
is this: Are vou willihg to admit that the
language is broad enough to bind us, if
we could be bound?

Mr: HARRISON: Oh, no; I am coming
to that presently. I am going to show, by
the history of the State, that such has
not been the interpretation put upon that
lar:guage. g

Mr. THOM: I do not want my friend to
understand that my question was, in any
way, intended as an argument against his
position. I will probably reach the same
conclusion that my friend does, but by an
entirely Gifferent process.

Mr. HARRISON: I will ask you this
uestion: If the Constituticn had the
vower to confer upon us powers in contro-
vention of the act of the Legislature un-
der which we are elected, why is not that
provision as to suffrage as binding upon
‘us as the other provisions?

Mr. THOM: I have very clear and Ais-
tinet vizws upon that subject which I will
undertake, in the progress of this debate,
to menticn, unless my friend wants me to
answer now, for the purposes of his ar-
gument.

Mr. MEREDITH: I understand the
gentleman to say that he would, in the
course of his argument, show that the
language has ‘been ‘construed contrary to
the giving ‘61" ower,’ < o
Mr. HARBISt Yes.

Mr. MEREDITH: That constitutional
Janguage of that kind has been aefinitely
construed otherwise? -

Mr. HARRISON: I am going to show
that the words ‘‘to amend and revise” do
not. under, the ‘history of the Constitu-
tions of this State include the power to
proclaim. -- aocp

Mr. MEREDITH: Not even where the
language is constitutional?

Mr. HARRISON: I do not see.how
words get a . different meaning in the
Constitution, from;what they have in any
legislative igetyoriic
~Mr. MEREDITH: I understood yeu to
say that thislanguage, used in Consti-
tutions, had: heen 50 construed.

Mr. HARRISON: No, I did not. I ‘do
not think it -has: ever been called iInto
question,: to{myiJknowledge.
-“The opinionifoncludes as to

Constitu-
tional Convéntions:st 3

4 conatifutiongl conyantion shpll ba called |

of the Declaration of Rights of the Con-
| #Hiutlan ot Reansilianiay .

_#The Convention s not . a _cd;qrdlﬁa.te
heanol, af tha ReArnmank.  J& axarciese

‘no

.it is naot .amenable for its acts, but when

| the mode of his appeintment is directed),
_have been appointed under its
‘have felt its operation and acquiesced.”

| ed with the blood of this wide-extended
| empire?

_governmental power, -but is-
raised by law, In aid of the popular de-

body |

sire to, discuss and propose amendments, | o

which have no governing force o long as
they .remain propositions. While it acts
within the scope of its delegated powers,

it assumes to legislative, to repeal and
displace existing institutions before they
are displaced.by the adoption of its prop-
ositions, it acts witbout authority, and the
citizens injured thereby are entitled, under
the declaration of rights, to an open
course and to redress at your hands ™

These, gentlemen, are the words of a
great lawyer considering almost the iden-
tical questions that we have submitted be-
fore us now. What a court has once said,
may not a court say again? I beg of you.
gentlemen, tq consider this matter. We
are preparing here tor a fight before the
courts, and you have to look at the au-
thorities that influence courts and will
have a controlling influence on the courts,
and not as what we, ourselves, would like
to resolve. 3

I follow .now, Mr. Pres..ent, the gentle-
man from Campbell inte the histery of
Constitutional Conventicns of this State.
The case he has referreu to as being de-
cided by Judge Wythe I have not by me,
but the General Court in Kamper Vs.
Hawkins passes upon the validity of the
Constitution of 17i6. Some of the ablest
judges who ever wore the ermine in Vir-
ginia delivered opinions in this. I ask
you to allow me to read somse extracts
from that opinion.

Mind you, gentlemen, this is a case
that went to this court to test the ques-
tion whether or not the Constitution of
1776 was a binding force upon the people,
because it had noj been submitted to
their vete.

This was the first Constitution that the
people of the State of Virginia ever enact-
ed. It was enacted amidst the throes
and perils of war and revolution. Seven-
teen vears after that Constitution had
been in operation a case was carried be-
fore the court antagonizing its wvalidity. !
What do these judges say? Judge Nel- |
son says: “It is confessedly the censent of
the people which gives validity to a Con-
stitution. May not they then by a sub-
sequent - acquiesence and assent give a
Constitution. under which they have acted
for seventeen vears. as much validity, at
least, so leng as they acquiesce in it. as
if it had been previously xpressly au-
thorized? The people have received this
as a Constitution. The magistrates and
officers. down to a censtable (for even

The people

Therefore it is valid.

Judge Roane says: “This Constitution

is sanctioned by the consent and ac-
quiescénce of the peopie for seventeen
years."”

“Accordingly a plan
of government was prescribed and ac-
cepted by the people which has been uni-
formly acquiesced in from that day to
this time.”

Judge Tyler said: “* I know it has been

Judge Henry says:

the opinion of some critical and specula-

tive gentlemen of considerable merlt and | ¢

ability, too. that our form of govern-
ment was not authorized by the people, |
inasmuch as no instructions were given |
by the people to the Ceonvention at the |
time the Constitution was established. To |
investigate this subject rightly we nsad |
to go back to that awful period of our |
country. when we were daclared out of
the protc.tion of the then mother country,
and take a retrospective view of our situ-
ation and behold the bands ol civil gov-
ernment cut asunder and destroyed—no
social compact. no system of protection,
and common defence against an invading

tyrant—in such a state of nature, with- ¢

out friends, allies, or resources—in such
a case what was to be done?

“Those eminent characters to whom so
much gratitude and forever will be
due, whose names are enrolled in the
annals of America, recommended a con-
vention of delegates to be chosen for
that purpose; who were to meet together
for the express design of completely pro-
tecting and defending the rights, both
civil and religious, of our common coun-
try. The delegates were so elected and
convened. What power had the people,
therefore, that was pot confided to their
representatives?  All  their rights, all|
their power, all their happiness, all their
hopes, and prospects of success were most
indubitably entrusted to theig care. They
were not betrayed. The people did not
say to their representatives that so far
ve shall go and no further. Happy in-
deed for this country, that no such re-
straint was laid upon them.
protect and defend the common cause |
then a system of social duties was formed.
Without this what obedience could have
been- expected, how could a regular -de-
fence have been made? A great variety
of departments were established and tho
who were to execute them had been made |
responsible to some regular power, and
all this was ‘Has not this policy been |
sufficiently ratified by
And if it were possible to doubt under
their circumstances, has it not been seal- |

is

|

|

And shall its validity be now
questioned? For what purpo To ri
vert back to our former insignificance?
It cannot be.”

Judge Tucker, the last one to deliver his
opinion in this, the most celebrated case
in the State of Virginia, bases his opinion
upon the ground that, necessarily, at that
time, it was impossible to ¢
limited power upon the delegates to sucn
a Convention. Our Civil government had
been overturned. Could they stand thers
and say, when they were in a state of
var, that they had no further powers? ke
says it was a matter incident to the over-
turning of the former government that
they should have the power to establish
a new one. This, like all of Judge
Tucker's opinion is most ciearly and for-
cibly expressed. He says:

*It will be remembered by all of those
who are conversant with the history of
the rise and progress of the late glorious
revolution, that the measure which led to
the final consummation of that important
evont, slthough they originated in most
instances with the legal and constitu-
tional assemblies of the different ‘colonies,
made but a small progress in that chan-
nel, particulariy in this State. The disso-
lution of the -constitutional assemblies,
by the Governors appointed by the Crown,
obliged the people to resort to other me-
thods of deliberating for the cominon
good. Hance the first introduction of con-
ventions: Bodies neither authorized by,
or known to the then constitutional gov-
ernment; bodies on the contrary, which
the constitutional officers of the then ex-
isting governments, consldered as illegal
and treated as such. Nevertheless they
meat, deliberzted, and resolved for the
common zgood. ‘They were the people, as-
gembled by their deputies; not a legal or
constitutlrms,l assembiy, or part of the
government as then organized. Hence
they were not, nor could be deemed the
ordinary legislature; that body being com-
posed of the Governor, Council, and Bur-
gesses, who sat in several distinct cham-
bers and characters: while the other was
compesed of a single body, having neither
character of governor., council, or legiti-
mate representative among them. They
were in effect, the people themselves, as-

sembled by - their delegates, to
whom the care of the Common-
wealth. .. was especially, as well

as unboundedly, confided. The power of
convering the legal assemblies, or the
ordinary constitutional legislatures, re-
sided solely in the executive. They could
neither be chosen without writs issued by
its authority, or assemble when chosen,

but under the same authority.
* . - »

“Ths Convention then was not the ordi-
nary legislature of Virginia. It was a
body of the people impelled to assemble
from a sense of common danger, consult-
ing for the common good, and acting in
all things for the common safety. It czuld
not be the legitimate .egislature under
the then established government, since
that body could only be ¢hosen under the
commission and assembled under the au-
thority of the crown of Great Britain.

*Although the exercise of the authority
of  the ' executive ‘government under. the
crown: of .Great Britain ceased altogether
with the dissolution' of that assembly in
June, ‘177, yet a” cogstitutional depend-

i of the United Sta

| the government as form

| organized body or
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So far, gentlemen, f drawing
anthority, from that Conventlon to
claim the Constitution it seems to me th:
tha voice of the people and the «
the magnificent representativ
State then embled  in
Convention forbids us suppos
moment chat th agined
had the right to proclaim a Cor

the

or any part thereof. In 182) &
identical questions found in our present
Constitution were submitted-to the peo-

2d to

ple—shall there be a Convention ¢
amend the Constitution? 0

aye. The Constitutional Conve o
sembled under that call, completed
work, and did they proclaim the
stitution?

No. They referred their Consti
the General Assembly with the
that they should pass a law

mit it to the people who were a
to vote under {ts provisions. In a
ance with that request, and in obe
to the statute of the General .
Virginia, the Constitution w
to the people wno were
vote under the new Constitut
amend gives authority te proci
was it deemed necessary then to
to the General Assembly to san 2
submission of that Constitution not to
peopla as then qualified but to the peol
whom the Legislature of Vi
Convention should gquallfy to vo I t

Mr. THOM: May I make to the gentle-
man a suggestion in connection wi o
historical facts relating to the Con
of " 1R29-18307

Mr. HARRISON: Yes, sir.

Mr. THOM: I think the fact
there was an act of the General .
of tha State authorizing the subn
any electorate that the Constitutional
Convention might select.

Mr. HARRISON: But a subsequent act

LMY,

{s that

prescribes the electorate to which {t

should be submitted.

Mr. THOM: I undersiand that. [ am
fa

only making this suggestion because of
remark which you made in the course of
your argument.

AMr. HARRISON: What I claim is that
the Constitutional Convention of 182
did not undertake to proclaim its work or
to submit its work, but referred it to the
Legislature, calling upon them to pass eu-
abling acts, and that it should be sub-
mitted to the people under the terms of
that act, and should be submitted to the
people who were authorized to vote under

%44 A4 tua Brilish Goyernmant was nover

(CONCLUDED 'ON SEVENTH PAJE)



