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MONDAY?S SESSION. &
Monday. May 25, 1902
. The Convention met at 12 olelock merid-
an.
l‘ms‘m-uhy Rev. W, ¥. Dunaway, D. D.
The PRESIDENT: The Secretary will
call the roll
‘retary called the roll and the foi-
s Geiegates answered to their names:
t—.‘\!e.ﬂxr.«. Allen, George K. An-
- AL Anderson, Ayers. Barbour.
Manly ¥I. Barnes, Thomas H.
Jdair, Boaz., Bouldin, Braxton,
¢ Cameron, P. W. Camphell, Car-
. Chapman. Cobb, Crismond. Dunaway,
1N Egglestan, Epes, Fletcher, Gar-
Gilmore, spie,, James W. Gor-

ilton, Hancock, Hardy., Harrison. Ingr:
Ingzett B, Jones, . W. Jones, Kendall,
son, Lincoln, Lindsay, Lovell, Mar-
AMellwaine, redith.  Moncure,
aherty, Orr, Pedigo.” Pettit,
Poiiard, ries,  Richmond,
. Robertson, Tarry. Thom, Turnhull,
Waiker, Walter, Wescott, Wise,
‘oocdhouse, Wysor, Yancey anad
ent—71.
PRESIDENT:
1l that seven
*—~more the
tary will read

Pa

~

It appears from the
ne delegates are in
"N 0 giorum.

the Journal of

rday’s proceedings

D PETITIONS.:

PRIESIDIENT: The Chair lays Dbe-
the Convention the petition of John
£ the Circuit Court of
, and other Circuit Court
, Tegarding their tenure of office, as
fix by the preposed schedule of the
amended Constitution: alsc o petition from

The
fore

quier cou

Q

the clerks of the Circuit Court and County
nt

Court of Halifax county.
erred to the Com-
IFinal -.evision.

. RICHMOND: I have here a petiticn
by the clerke of my county,
may be referred to the Com-

3ISIDE
without objection.
Mr. GILMORE: 1T

have here a petition
from the clerks of the County and Circuit

Courts of Rockbridge county, in regard to

their tenure of office. 1 ask that it may be
referred to the Committee on Final Revi-
sion.

The PRIESIDIENT: 1t will be so ordered
in the absence of ohjection.

LIEAVES OF ABSENCE.

Mr. GARNETT: 1 ask three days leave
of absence, beginning to-day, for the gen-
tleman from Middlesex (Mr. Bristow), and
2lso fhe same leave of absence for the
ntleman from Rockingham (Mr. Kee-
ell).

Leaves were granted.

Mr. INGRAM: 1 desire to ask leave of
absence for one day for the junior member
from Dedford county (Mr. Brown).

Mr. THOM: I desire to know, so that T
7 vote intelligently on that question,
is the junior member from Ded-

which
ford.

The PRESIDENT: The Chair will refer
the request for information to the Com-
mittee on the Bill of Rights and Miscella-

neous Matters.
Leave was granted.
METHOD OF AODOPTING CONSTITU-

TION.

The PRESIDENT: The unfinished busi-
ness before the Convention is the further
deration of the resolution offered by
zentleman from Campbell (Mr. Daniel)
in regarding to the method of adopting
the Constitution. The gentleman from
Richmond ecity (Mr. Wise) is recognized.

(The remarks of the delegate from Rich-
maond city (Mr. Wise) are withheld for re-
vislon and will appear in the record here-

| after.)

AMr. WALKER: I move that the Chair

| e vacated until 4 o’clock this afternoon.

The motion was agreed to and 1 o'clock
and 54 minutes the Caair took a recess un-

| til 4 o’clock P. M.

AFTERNOON SESSION, 4 O'CLOCK.

The Convention met at the expiration
of the recess.
The PRESIDENT: The regular order

ition of the resolution of-
gentleman from Campbell.

Mr. BOULDIN: NMr. President, and gen-
of the Convention, the county
1 have the honor, in part, to rep-

| resent. has not seen fit to give any in-
| structions to its delegates in regard to

the important question which is now en-
the attention of the whole State
ve left to their delegates the power
voting as they deem best for the in-
But the sentiment of
people, . gathered in various ways,
is overwhelmingly in favor of proclaiming
the worlk of this body, and so far as I
am concerned, unless some difficulties are
hereafter presennted which I have not vet

of

| forescen, which satisiy me that this body

has not the power to proclaim, I shall

! cast my vote in favor of proclaiming the

work of the Convention. I bhelieve, sir,
that it is the right and privile of the
| pecople of the respective <ounties and

| cities of the State to have our work sub-

mitted or proclaimed as they may desire;
and thus believing, I shall sa vote as to
carry out the will of my people, unless
I shall become convinced that the good
of the Commonwealth requires that this
instrument which we have nearly com-
pleted shall receive some other disposi-
tion..

AMr. President, the theory of our poli-
that the people are the

ultimate sovereignty rests with them has

| become 2 maxim of universal application
! in the States of the American Union; and

no Siate has that doctrine been
more uniformly accepted and acted on

\While, however, this is theoretically
it is also true that as a practical
fact the exercisé of sovereignty is limit-
ed to those who are clothed with the right
of sufirage—the voters of the Common-
wealth—who alone are authorized to give
expression to the voice of the people as
body politic.
Assuming the soundness of these politi-
cal axioms, we come to consider the ques-
tion at what time and in what manner
and under what conditions can the pcop]p
as 2 body politic, in the exercise ol" their
reserved sovereign power, revise their con-
<titutions and amend the same—exercise
the right to ‘‘reform, alter, or nbohs}}"
their form of government, which th.c Bill
of Rights declares to be the “indubitable,
inalienable, and indefeasible rigsht of a
majority of the communnity.”’

With the exception of the right of revo-
lution, with which fortunately we need
oursclves no concern, there are but

a

give
two known methods whereby 'the whole
people—the State—can exercise its reserv-

ed power of reviewing and amending its
constitution, of reforming, altering, or
abolish its form of government.

These metheds are: :

1st. The modes of amendment prescrib-
ed by the Constitution sought to be
amoxfded which are exclusive of all other

> ; and
m;r::]x?dsm the absence of a constitutional
provision for revigion and amendment an
act of the General Assembly, \\'l}ich in
that event would alone b¢ authorized to
zive expression to the will of the people
as a body politic.

This, Mr. President, 1 understand to be
the limit that is put upon the power of
the people as to calling conventions.

Ar. THOM: Will the gentleman permit
me to ask him a question?

Mr. BOULDIN: Certainly.

Mr, THOM: Is it, in your opinien.,
necassary that there should be no pro-
vision in the organic law, in order that
the people may set on foot, through the
instrumentality of a statute, a maethod of
amending their constitution? or, in other
words, is it necessary that the Constitu-
tion should be silent in order that they

- proceed otherwise?
mgi?r.x;?OULDIN: I think that the weight
of authority is that when the Constitu-
tion provides a method of its own amend-
ment, or revision, that methcd is an ex-
clusive and not 4 cumulative remedy, and
in that cvent it must be the controling
and only mode: of peaceable amendment.
It the Canstitution itself'is silent.on the.
subject of amendment then' the lexisla-
ture, being the body representing the peo-

authorized to.

.epeak for the people cann call a conven-
tion. I trust that I have made myself
clear. A .

Mr. THOM: Yes, sir; I merely wanted
your judzmént on that poiae, hecause I
| thinlc it is an interesting one. ;

Mr. BOULDIN: That I think, is per-
haps, one of the pivetal points in the
determination of this matii-r; and let me
here say that in my judgment, the whole
question now under diszussion is one of
the greatest importance, its consideration
is reduced to a narrow cuapi
it is the most important que
been called upon te considaer,
of our investigation is necessarily a nar-
row one.

It is well eslablisned by the authorities
that when the Con uticn provides its
that mecihod

¢nt,
must be strictly puisucd.

In the celebrated case of Luther vs.
Borden (ith Howard, 1). the Supreme.
Court of the [Fautel States. amangst
other things, decided that there were but
three methods of amending a constituticn,
g in substance, that “All political
powers originated with the people; but the
voice the .people acting in  their
sovereign capacity. can only be éxpresseéd
under conditions they have prescribed in
their constitutions, or pointed out in
statutes consistently viia :ne Constitu-
tion, or by revolution.” -

That is the ouncemant of thie high-

est tribunal the iand, in a w con-
sidered case growing out of Dorr's rebel-
lion in the State of Rhode fsland, and the
principles anncunced in it have never
been controverted to this day.
e of importance in which
has been treated by the
n the State of (assachu-
justly nsidered one of the {ore-
States of the Union on all matters
pertaining to constitutional government,
in which there is a bill of vights almost
identical witk our own. In the celebrated
case of the *“Opinion of the Justices'
(Gth Cushing, & ich Chief Justice
Shaw delive ent of the
court, the doctrine is laid down that when
the cons cribes the mode of
amendment, only method of
peaceable revisi and amendme I
read from the syllabus of the ¢ 7

“Under and pursuant to the exigst-
ing constitution, there is no autherity
by any reasonable construction or
necessary  implication, by which any
cific amendment or amendments of the
constitution_cdn be made, in any other
manner than that prescriped in the 9th
;gti?‘lc of the amendments adopted in

“If the Legislature should submit to the
pecple the expediency of calling a con-
vention of delegates, for the purpose of
revising or altering the Constitution orf
the Commenweaith, in any specified part
thereof, und the pcople should, by the
terms of their vote, decide to call a con-
vention oi’ delegates to consider the ex-

ef

‘The next cas
this subject
courts arosc

setts,

pediency of so aitering the Constitu-
tion, the delegates would derive their
whole authority and commission from

such vote, and would have no right, un-
der the same, to act upon and proposc
amendments in other ‘ts of the Consti-
tution not so specilied

Mr. HARRISON: 1Will the gentleman
permit me to interrupt him for the pur-
pose of asking 4 question?

Mr. BOULDIN: Certainly.

Mr. HARRISON: 1s it not a fact that.
in spite of that opinion, o Constitutional
Convention was held in Massachusetts, in
\\_'h_xuh they completely ignored that de-
cision, adopted the Constitution, and sub-
mitted it to the people for ratification or
rejecteanent? z

Mr. BOULDIN: I do not know that I
can answer that question. 1 could not
get hold of the valuable book of Jameson,

which has been so much in demand. and
which 1 believe contains a suggestion to

that effect; but I will state that the case

. - 2 T T
of Wells vs. Bain, so much relied on by
my fru;m] for the contrary opinion, was
utierly ignored by the convention and

gevernment of Pennsylvania, and ceased
to be operative in the State, as stated in
the case of Wood's appeal. I am inelined
to think the gentieman has that case in
mind rather than the Mz chusetts case.

Mr. HARRISON: No, sir; I am thinik-
ing about the 3 =achusetts case.

AMr. BOULDI In the Pennsylvania
.- which is the only authority of high
cetability asserting contrary doc-
to that laid down by Chief-Justice
the court announced the doctrine
isserted by my friend from Winchesicer;
but in the very next reported ca that
of Wood’s appeal, the court said, speak-

resg
trine,
i

&

ing by Judge new, that the govern-
ment, hi the Constitution

Bain ceased o
be 2 judicial quest i the court could
have nothing to do with it. So that, in
spite of the decision announced in Wells
's. DBain, the Constitution was adopted.
HARRISON: I think you are mis
taken about the Pennsyivanii case. W
happencd in regard to that case 5
That the lLe 1fter the decisi
of the case, dity to the Consti-

tution, recognizcd nd made it a de
Tacto government, just as was done in

Kentucky.

Mr. BOULDIN: T think I have statea
the entire history of the doctrine of \Welig
vs. Bain, as stated by Justice Agnew.

The doctrine that the voice of the peo-
ple as a body politic must be expressed
in the manner prescribed in its Constitu-
tion was announced in Rhode Island when
the opinion of the judges of that State
was asked by the convention.

The Constitution provided its own mode
of correction, and the court held that ao
other means whatever could be resorted
to for the purpose of obtaining an expre
sion of the will of the pcople as to re-
vision and amendment. The court held
that the expression of the one mode of

amendment was the exclusion of the
other, and cited the opinion of Justice
Shaw in the Massachusetts case, that 1

Lave just called your attention to.

The announcement of this doetrine is
not confined to the States of achu-
setts and Rhode Island. In N L the
same doctrine has been announced, and
the same reasoning relied on, and the
same ruling has occurred in Iow:a. In-

. Mr.- Président, believe that you

search the books in vain for any

well-considered decision in which it i9
held that a Constitutional convention for
revision and amendment can called

in any ather way than that provided by
jtself.

The cases on this subject arc few, but

have yet to find any in which it has
been decided that any other peaceabic
mode cf calling a convention for re m
and amend can be resorted to v
the Consti itself prescribes the mode
of ascertaining the popular will for that
purpose.

ALy able friend f{from Richmond
morning objected very earnestiy to a
provision of the TUnderwood Cor
as furnishing a rule for our g
here, and demands higher and better au-
thority. 1 gave him the authority of Judge
Cooley, easily cne of the ablest men of his
day, and an acknowledged authority on
all questions of constitutional law. Hear
what that eminent jurist says on this
subject:

“In the original States, and all cthers
subsequently admitted to the Union, the
power to amend or revise their constitu-
tions resides in the great body of the
people as an organized body politic, who
being vested with ultimate sovereignty,
and the source of all State authority, have
power to control and alter at will the law
which they have made. But the people
in the legal sense must be understood to
be those who, by the existing Constitu-
tion, are clothed with political rights, and
who, while that instrument remains, will
be the sole organs through which the
will of the body politic can be expressed.’’

“But the will of the people to this end
can only be expressed ‘in the legitimate
mode by which such a body politic can
act, and which must either be prescribed
hy the Constitution, whose revision or
amendment is sought, or by an act of the
legislative department of the State, which
alone would be authorized to speak for
the people upon this subject, and to point
out a mode or the expression of their
will in the absence of any provision for
amendment contained in the Constitu-
tion itself.”

Again, on page 7,
guished author says:

this

the same distin.

*‘Although, Dy their constitutions; the
people have delegated the exercise of

sovereign power to the several depart-
ments,” they have not thereby divested
themselves of the sovereignty. They re-
tain in their own hands, so far us they
have thought it needful to do so, the
power to control the governments they
create, and the three departments are re-
sponsible to and subject to be ordered.
directed, changed, or abolished by them:
But ‘this control and direction must be
exercised in the legitimate mode previous-
ly- agreed upon. The voice of the peco-
ple, acting in their sovereign capacity,
can be of legal force only when expressed
at the times and. under the conditions
which they themselves have prescribed
and pointed out by the Constitution, or
which, consistently: with the Constitution,
have heen prescribed and pointed out to
them by statute.” .

Now, Mr. President. need I go further
in the line of authority for the position
that when the people spealk,“through their
Constitutions, ‘as: te the mode. ol amend-
ment ‘and:revision that imode' alone 'can

P e B e B & p s et e R Sl e e e S S o
by Judge Cooley to be true at' this day,
and that this' Convention ecalled pursuant
to the terms of the Coustitution, was
called in the only Tegal manuner: i

1 come mnow to the eonsideration of ths !
extent of the powers of revision and
amendment conferred on this Conventicn,
and especially wilh reference to their
posrer to proclaim the Constitution.

T do not undersiand. Mr. President. that
he Couvention posseszes, of ifself, inhe-
rent powers, but that it exercises ornly
delegaled authority in the natuore  of
sovergign power.” I state this posilion
with ditudence, ot T am aware that there |
are able and distinzuished gentiemen on
this floor who nold that the Gonvention
does possess inherent powers and that
when lawfuliy assembled it is “Che in- |
corporate representative of the'rvexl body |
politic, the sovereign people’” Such are
the views held by that eminent consti-
tutional lawyer and writer, the iate John
Randolph Tucker, who wuas universally
recognized as one of the foremost consti-
tutional lawyers of his day. >
I m the best information, however,
that I have been able to gother from
the authorities I helicve it to be the ae-
cented opinion that “the Constitutionsl
Convention is the representative of sover-
eignty oaly in a very qualified sense.”
and for the specific purpose for which it
is ealled by the people. The powees of the
Convention are delegiated powers and iis
members must be able to peint to the
authority under which they act, their let-
ter of attorney defining their powers.

The authority given to this Convention
bv the sovercign people. is to revise the
existing Constitution and amend the same,
and it was conferred by the people them-
selves when they gave their affirmative
answer to the question “Shall there be
a Conventien $to rev the Constitution
and amend the same,” submitted to them
in the manner ordained by thcm in their
own Constitution.

iWhat are the scope and extent of the
powers conferred ow the Convention {),V
our commiss our letter of attorney
from the people? In my judgment it con-
s all the puwer of the State for
ccific purpose for which we are as-
sembled. 1t is broad enough to authorize
submission to the present electorate, the
new electorate or proclomation cof the
Constitution, the result of our work.

The power of the people to confer this!
authority in advance is as ample and com- |
pleta as their power of ratification of the |
work savhen finished. Tha tmp#n
sideration to be justly determing
extent of the powers delegated

b

immaterial whether those powers aregiven

to the Convention in advance of its w
or transmitted by ratification of the Cim-
stitution when framed.

Judge Cooley, in speaking of the uni-
versal practice growing ont of the me
sity of the case of some body of repr
sontatives chosen for the purpose fianm
ing and maturing amendments $
pody of representatives. unless specially
called for for that purpose by the people
when chonsing them. can rightfuliy take
definitive action upon’ amendments or
revision: they must submrt the result of
their deliberations to the people—who
alone are competent to exercise the
powers of sovereignty in framing the fun-
mental law—for ratification or rejec-
tion."*

i;ut if they are specifically clothed with

the power of revision and amendment by
the people in choosing them, their powers
can only be limited by a just interpre-
iation of the meaning of the words ‘re-
vise and amend.” If they carry with
them the idea of enactment also, then the
power to proclaim is as thcoroughly es-
tablished as the duty to submit when no
such power of enactment is granted.
w, sir, what are the powers given to
this body by the people speaking as a
kody politic in the mode authorized by
their Constitution:

I7or the purpose of revision and amend-
ment the General Assembly is authorized
by the Constitution to submit to the peo-
ple this question and no other:

“Shall there be a Convention to revise
the Constitetion and to amend the same?”
Mot shall there be a convention to dis-
cuss and propose amendments and {0
advise the same as was the case in the

call .of ithe Convention of 1850-1851: Not
to revise and amend the Constitution and
submit the same to the qualified volcrs

of the Siate, tut the mardaie is simply te
sutnit the question, “Shall there he 2
Convention to revise the Constitution and
to amend the same. 'The General As- |
sembly, as it was its obvious duty to do. !
submitted the questions to the pepple as
preseribed by the Constitution.  Is it pos-
sible to tale from the meaning of the
words ‘“revise’” and ‘“amend” the idea of
“enactment?”’ The accepted = meaning of
the word revise is ‘“to look at again for
detection of errors,” to ‘look with care
for correction,” to ‘review, alter, and
amend, as to review statutes.” The word
“amend'” means tdb change or‘,mrir‘.it'y in
any way for the better as by simply re-
moving what is erroneous, corrupt, super-
fluous, faulty, and the like, by supplving
deficiencies, by substituting something else
in the place of what is removed, to rectify.
The question submitted to "the people
wias not call a Convention to propose re-
vision and amendment, but te make it.
The Constitution next provides the duty
of the General Assembly in case the clec-
tors shall decide in favor of calling a
Convention. 1t requires that the General
assembly shall at its next session provide
by law for the election of delegates to
Convention. The mandate' of the
Constitution, is peremptory and leaves
no discretionary powers in the General
Assembly; that body can neither extend
inish to the peremptory mandate of

suck

ution. It can provide for the
assembling  of the Convention and
when this duty is discharged = the

powers of the General Assembly in this
particularare at an end. The Pennsylvania
doctrine ieaves the exercise of the power
of callinz the Convention discretionary
with the General Assembly; the Virginia
Constitution makes it mandatory on that
body to provide by law for the meeting of
the Convention.

Mr. HARRISON: Will the gentleman
permit me to ask him a question?

Mr. BOULDIN: Yes, sir.

3r. HARRISON: Do vou contend that
the Constitutional Convention of 1869 could
cenfer powers upon the delegates to this
Convention?

Mr. BOULDIN: I do not, sir. I answer
that question more fully by adopting the
rosizion taken by Judge Cooley, by Chief
Justice Shaw, by the Nevada court, by
the Iowa court and Dby the courts in
almost every case in which that ques-
tion has bean presented, thct when a
Constitution prescribes the mode of ex-
rressing the voice of the people on the
cuestion of Convention or no Convention
that method is the only peaceable mode
by which the people as a body politic can
lawfully speak.

Mr. HARRISON: Do vou contend,
then, that we derive our powers from the
Constitutional Convention of 1869; that
they have conferred powers upon us as
delegates here?

Mr. BOULDIN: T contend that the
Constitution has prescribed the peaceablza
mode in which the great voice of ihe
people can be :heard to call into being a
Conventicn; and the moment that that
Convention is iegally called by the peo-
ple, either by resolution or in the mode
prescribed by their organic law, they
are clothed with the powers of the whele
people and aré not bound by anything
that was done by a preceding Convention.
That is my attitude on that point.

Mr. HARRISON: If you contend that,
accordirg to the language of the Consti-
tution, we derived certain powers from
that Constitution, is it nol a fact that the
Constitution of 1869 gives us our powers
and not the people who elected us; and
are we not then the agents of that body
and’ not the agents of the pecnle? |

AMr-BOULDIN: ~I do not contend that
ihe Convention derives any power from
the existing Constitution; its = power
comes neither from the Constitution nor
the General Assembly, but from the peo-
ples the source and fountain of all State
power. . Gty S
“In 1829 Judge Thompson, who, like my
fri¢nd from Winchester, was a strong ad-
voqate under the existing <onditions,
he!Penusyl

“can be said’ of hrﬁzfvi Sﬁcﬁi'élni‘;ﬁ; lubehall

of a former Convention or any General
Assembly it this ttme. s

Mr. Chapman Johnsont, when 'speaking
of this same Pennsylvania idea (which.
in my judgzment, would never have been
suggested had the existing Constitution
contained any provision for its revision

and amendment). admitted that the Leg-

islature had no.jnherent power to direct
te what electorate the Counstitution should
be submitted. ~ but that™ such power
could come only from the people who,
he claimed, directed such submission by
ratifying aod endorsing the act of the
General Assembly providing for the elec-
tion of members of the Convention which
alsc contained a provisionr prescribing to
whom the Constitution should be submit-
ted. v

When the Convention of the people as-
sembled Lhe delegates were clothed with
all of the powers of the principals and
masters, the people, for the purpose of
which they were assembled, which were
delegated to them by the pewvple, and
which can be neither restricted nor en-

‘Jarged, nor in anvwise affected by the

provicions of a former Constitution or
General Assembly. They were invested
with quasi-sovereign powers directly de-
nuted to them by the people.

Mr. HARRISON: If the people wanted
to call a Constitutional Cenvention with
restricted powers how would they do it?

Mr. BOULDIN: They would cail the
Convention in the manner the Constitu-
tion provides, to revise and amend; and
if the restricted amendments came
within the provision of ‘revision and
amendment’’ the Convention would have
ful! power to act on them.

Mr. FTARRISON: Will you allow me to
asik you one more question? If the Con-
stitutionai Convention of 1963 had the
rignt to confer power on the delegafes
to this Convention, is not the restriction
they put upen the powers of the delegates
here as binding as the powers they have
conferred? 7

Mr. BOULDIN: T am geing to give my
attention to that matter later. and wiil
deal with it fully in twe aspects; first,
as showing the intention and meaning of
the Convention ny the use of these words,
“revise  and amend,’” and, secondly,
as te their power to make such a
provision. T was about to say, when
divertzd by the last question, that the
power exercised by the people when. by
their aflirmative vote, they determined

i that a Convention should be called. was
! not ithe moral power which, in the Penn-

svivania case, accerding to Judge Agnew,
alone existed. Judge Agnew sald. in
ithe Pennsylvania case, that the first
vote of the people simply put on the Leg-
jslature such a moral obligation to call
a Convention as the expressed wish of
the people would create; but that there
was no mandatory direction to them to
call a convention; ft.remained perfectly
diseretionary with that body to call the
Convention or not. Here, gentlemen, is
the great difference between this Penn-
svivania doctrine and the Virginia doc-
trine. Our Constitution provides that in
case the electors shall decide in favor of
a Convention the General Assembly, at
its next session, shall provide by law for
the election of delegates to said Conven-
tion; not that they may provide by law
for such Convention. The language is

clear-cut, direct, and mandatory, that 1t
shall call.
Is

authority under the
the delegates to
emble at the Capitol in general
Convention ‘to consider, discuss, and
propose a new Constitution or alterations
and amendments to the existing Con-
stitution’” and to direct that the result of
the labors shall be submitted for ratifica-
tion or rejection to the people?

If any gentleman here feels that this
Pennsylvania doctrine gives him trouble,
I beg of him to draw the distinction and
carry it eclearly with him all 'the time,
that accordinz to the ruiing of Judge
Aznew -in the Pennsylvania casa there
was no mandatory direction to the Legis-
lature to call a Convertion. The wkhole
matter was left discreticnary wich the
General Asssmodly Tt could either call
it or not, as it saw fit. The Virginia
C'onstitution leaves no such discretion
with the General Assembly; that body
is hound by the mandate of the Constitu-
tion as long as it exists, and that man-
date is that that body shall provide by

there any
ision to direct

lnw for the election of delegates to such
Couvention, and nothing more. Thal is
the full scope ard power of the letter of

attorney addressaa to the Legislature by
tha sovercign people, their masters, and
when it undertakes to talky from or add
to the terms ol that command it tran-
scends its power; and so much of ‘their
act as modifies or changes the mandate
«f the Constitution is, in my judgment,
absolutely null and void?

1 ail here that it was argued on this
floor by the able gentleman from Win-
chester that if one provision of the act
of tha General Assembly for the elec-
tion of delegates to the Convention is
void, necessarily all ihe remaining pro-
visions of the act must fall. I do not so
understand the law. I understand it to
bhe a canon of construction. universally
recognized and admitted that if the pro-
visions of a statute are separate and
distinct, and are not interdependent, the
one upon the other, that the legal pro-
visions will stand, the illegal fall, -the
eood will be maintained and the bad will
be rejected. g

‘When you look to our Constitution for
the right and power of the Legislature to
act, vou will see that it is limited to
providing by law for the assembling of
the Convention. When they have done
that they have exbausted their whole
power and there is nothing left for them
to do; as to this ‘matter they are “func-
tus officio.”” No further provisions on
by will

t subject by the TLegisiature
legally bind any human being in the
Commonweaitn. ®

rture can direct the sub-
mizsion of - the Constitution they can
exercise any and aill other duties of
the Convention. and that body will be-
cor-e a mere commission to register the
will of the General Assembly No other
power on earth, save that from which
this Convention derived its authority, can
direat the disposition to be made of the
Cornstitution by this body—the sovereign
people. c

My attention has been called by my
friond from Winchester to a pele®t which
[ aad previously carefully determined
<hould not eseape me. It is one that is
very significant irn its bearing on the
question under discussfon. With refer-
ence to the provision—

Ar. KENDALL: May I ask the gentle-
man if he thinks we nave put anything
into this Constitution which vielates that
provisa?

Alr. BOULDIN: No sir; we have not.

Mr. HARRISON: How about the mili-

if the Leg

tary exemption and the capitation. tax
not applying to soldiers?
Mr. BOULDIN: That proviso, gentle-

men, is a very significant part of the pro-
vision for amendment. The provision en-

zrafts the only limitation that the former

convention attempted to impose upon the
power oif the delegates to future con-
ventions, and the provisc is as follows:

“No amendment or revision shail be
made which shall deny, or in any way
impair the right of suffrage’” or any
civil or political right conferred by the
Constitution, except for causes which ap-
ply to ali persons alike.” -

Now sir, this proviso goes a long way
to show what- the framers of the Con-
stitution understood by the words, ‘re-
vise and amend.” -The only limitation
attempted to be placed upon the power
of the conventions thereafter called in
the manner prescribed by the Constitution
was whnat? it was against making any re-
vision or amendment that would@ impair

the right of suffrage or any civil or poli-

tical right conferred by the Constitu-
tion, not considering nor discussing nor

proposing such revision or amendment. in.

no other respect did that body attempt
to restrain future conventions, -but left
them the unirammelled Ttight to exer-
cise all the power that might be
zated to them by the peéple. = = =
Had the conventlon !ntend{edt _to pro-

dele-

~ I beg gentlemen to bear this proviso |

mind when constdering this® Important
questian’ of the cxtent " powers
delegated by the words ‘revise’” and

“amend.” : S
- Not that the convention of 1869 had any
power to place such restrictions on fu-
ture - conventiors, for it had no such
power, but for the purpose of throwing
light on the intention and meaning of the
convention ir the case of these words.

As to whether we have not already
violated this provision as suggested by
the distinguished zentleman. from Rich-
mond, by the adoption of the suffrage
act. I understand that as far as the sul-
frage act is concerned, it was the inten-
tion of this body, that its provisions must
apply equally to peopre of all races and
all colors. :

Mr. HARRISON: It doesn't
“races.” it says, “‘all ciasses."

Mr. THQM: The longuage [s: "“Except
for causes whica apply tc all persons
and classes.”’ g

Mr. BOULDIN: It may be in this latter
that the syffrage article violates the pro-
viso contained (n the Constitution of
1863, but if so this body representing the
people to-day had the right to adopt any
suflrage article without reference to
the provisions cf the Constitution of 1362,
for I suppose it would not be seriously
contended by any one that the provisions
of a former Constitution could.bind the
peopnle assembled in convention to-day.
That position I believe is held by no one.

I come now to further consideration of
the main proposition—the theory of revi-
sion and amendment in the time of pro-
found pesace. aAs I understand the thecry
of this quasi-revolutionary and purely
American doectrine of revisior: and amend-
ment it js this: If the Constitution pre-
scribes its own mods of amendment that
mode must bs pursued in all cases ot
amendment; If nc method of amendment
and provision Is prescribed, the Legisla-
ture. as the body lexally authorized to
speak for the people, can submit any pro-
position of revision and amendment to
the people for its action.

In either event the whole function of the
constitutional provision on the legislative
enactment is merely to ask and obtain
the decision of the people on the question
of convention or no conventicn: and when
a1 convention Is assembled under either’
process it derives its whole power from
the vote of the people, and not the act
of the Legislature cr the ordinance of the
convention. The whole scope, purpose,
and object of the legislative act and the
constitutional provision is te provide the,
means by which the people may legally
express their views, as a body politic, and
not enable the Leg ure or the conven-
tion ta control, in zny particulap the
rights and powers of the p=ople in any
future conventions assembied; [ under-
stand it. sir, to be acknowledged and re-
cognized law that one General Assembly
cannet bind anather by any enactments
pt in cases of contracts controlled
by the provisions of the Constitution of
ths United States. I also understand that
one constitutional convention caunot con-
rol the subsequent acticn of any  other
convention, and that the whole extent to
which this system of peaceable revolu-
tion. which has sprung up in recent days.
goag, is that the people, acting in one in-
stance under the provision of the Consti-
tution, and in the other under a legisla-
tive enactment can determine the ques-
tion of convention or no convention. and
provide the means by which the delegates
may pe assembled in convention; and
when once assembled, they as a conven-
tion exercise the delegated power of the
people. the sovereign power af the people,
quoad the purposes for which they were
called together.

Let us look awhile to the precedents
in Virginia on this subject. There was
no constitutional provision for calling
the Convention of 1320-'30. The previous
Constitution was (1776; the work of revo-
lution. and was proclaimed; nevertheless
it was a lawful and binding Constitution,
and was so declared by the general courts
about seventeen years after its proclama-
tion. The Legislature In 1829 was the
only body legally authorized to give ex-
pression- of the will of the people, and it
called the Convention of 1829-'30.

Had there been in the Constitution of
1775 any provision for its own amend-
ment, this provision would doubtless have
been followed In 1829. But notwithstand-
ing the fact that there was no other
body legally authorized to express the
voice of the people, except the Legisla-
ture, the power of that body to submit
th2 question of revision and amendment
was bitterly controverted in the Conven-
tion of 1829, John Randolph of Roanoke
leading the asszault.

The Convention of 1829 did not submit
its work to the electorate by whom they
were chosen, but to the new electorate
created by It, thus practically proclaim-
ing their Constitution with respect to the
suifrage article—then, as now, the most
important part of the Constitution. This
power was exercised under a grant Zrom
the peoplc, couched in these same words,
“revise’’ and ‘‘amend.” If the Convention
possessed the power to proclaim the suf-
frage act, what hindered It from pro-
claiming the article with reference to the
apportionment of representation as was
asked in that body? Nay, more; if the
Convention had the power to prociaim one
article, why, I ask, could it not proclaim
every article of the instrument? That
Convention did what we claim it is our
right to do—it proclaimed the most im-
portant article of its Coastitution—the
suffrage act. When that was done, the
principle was acknowledged.

Mr. THOM: Does not my friend know
that was done under the very terms of the
act of 1829? Does he not know that the
extended electorate was mentioned in the
terms of the act of 1822

Mr. BOULDIN: I know that there was
not an advocate in the Convention of
182)—neither Thompson, ner Johnson, nor
Mason—that ever claimed it was the pur-
pose wf the Legislature to decide the
question to whom it should be submitted.
I refer especially to Mr. Mason, who said
that he was a member of the Senate when
that act was passed, and that it did not
enter the conception of that body that
they were declaring to whom the Consti-
tution should be subnritted; but that they
did mean to declare, and did declare, that
in the event the Convention did not pre-
dcribe the electorate to which it should
be submitted, it should go to the then ex-
isting ‘electorate. That was the .under-
standing of those great men who controll-
¢d that convention. The only difference
between this Convention and that of 1820-
‘30, as to the power of amendment and re-
vision, §s, the one was called by the Legis-
lature, when there was no constitutional
provision for amendment, and the other
was called under a constitutional pro-
vision. A

Mr. WISE: Will the gentleman permit
me to interrupt him?

Mr. BOULDIN: With pleasure.

Mr. WISE: You are referring to the ac-
tion of the Convention of 1x%29-°30, and
you are speaking about the speech of Mr.
Mason. The resolution of Randolph, of
Roanoke, was that the question of the
ratification of the Constitution of the
Conventicn of 182y-'30 should ba submitted
to the voters then existing under the
Constitution.

Mr. BOULDIN: The voters who sent
them to the Convention; yes, sir.

Mr. WISE: Mr. Thompson, of Amherst,
and Mr. Chapman Johnson, of Augusta,
both of them among the ablest of the
members of this State, fook the position
that the Legislature had no right to pro-
vide for submission to any other people
than those who were electors under the
Constitution’ thenl existing; but they both

took— .

Mr. BOULDI2 That was Mr. Ran-
dolph’s position. =~

Mr. WISE: That was Mr. Randolph's
position. But:both Johnson, of Augusta,
and Thompson, ¢f Amherst, contended that
the people of Virginia, having elected the
members of the Conventlon of 1829-'20
under the act of the Legisiature, endorsed
the act of the Legislature, and that the
Convention of 1825-'30, assembled under
the provisions of that act, and was bound
by the provisions of the act under which
they were assembled.
Ar. BOULDIN: Now, your question?
Mr. WISE: I simply wanted to change
the statement you were making as to
what Mr. Mason said. Mr. Mason was
not the only man to speak on that ques-
tion. Chlef-Justice Marshall was asked to
glve his opinfon on that subject. He did
not give any opinfon; but he voted in ac-
cordance Wit the doclarations pro-
nounced - by Johnson, of Augusta, and
Thompson, of Amherst.
* Mr. BOULDIN: My friend fs right when
he says that Mr. Johnson and Judge
Thompson did not claim that the Legisla-
ture had a right to prescribe the electo-
rate to which the Constitution should be
submitted, and he might have added that
there was not one man in that Conven-
tion, so far as its records will show, who
dld assert such a clafm..He is also correct
in saying that they clalmed that, by the
subsequent act providing for an election
of members, all the provisidns of that &
regulating the powers of the dal
‘when thl?y.tcame»; Int:

say:

tution.  Th

'| the 'tnherent p of
‘where the Constitution

ent means; to override t
¢ claim ffgf

was: on th
other Iegal mode of ascertafn
of the people—no constitutional
The advocates of submiesion ti
driven to the same position held
by those who favored su
enlarged electorate—to-wit: That the ele
tion of delegates by the people
ratification by the people of all of
other prowisions of the act providing for
the clection of deiegates to the Canvern
tion. They. forget that the conditions
1301 are any different from those in 1S
30, In 1820-°20 the Legisiature had
to pass any act on the subject
chose; in 1903 its powers are liml!
the existing Constitution to providiag b
law for the assembling of the Conventlo
But c¢an there be any force in the arg
ment that the election of delegates by
the peopls was an adoption and ratffles-
tion by them of ail the provisions of
act. constitutional or otherwise? =
The nroposition seems to me to be re=
markable indeed. The unconsti :
!:.gf}u?-ol:d of the act were absolutely null
To Borrow the argument used fm 18
what else could the people do wh‘;‘ﬁ%
election day came? Were they not “se de=
pendentis™ compelled to elect their dele=-
gates to the Convention, or, as the alter-
native*aliow a part enly of the Common-
weath to frame the Constitution? =
Suppose the people from the western

true that an election held under a legisla~
tive aet, partly legal and partly tilegal,
is an adeption and ratification by the peo-
ple of the illegal portions of the act. then
it weuld be i the power of the Legisla-
ture, after the people had determined to
call a convention. to defeat their will by
engrafting on the act for assembling th

convention fllegal or objectionabdi: meas-
ures and thus compeclling the people to ac<
c_':{-t these obnoxious pravisfons or drive
titem from the polis. Surely such resul

cannot legally follow the simple act of the
voter of voting for his representative. T
undertake to say that the people’ who
weat to the polls and eiected delegates to
this Convertion had no idea whatever that
they were rot binding themselves to sub-
mission or proclamation; or that they
were doing anything save sending their
members to the Cobpvention to exercise
the powers conferred upon them. T be«
lieve there was a sentiment in Virginia
at the time of the election which has al
ways been largely heid in the State, that
a Counstitutional Convention possessed un-
lim.ted powors. and that, so far as the

practical understarding of the people is

concerned. when they voted for their dele-
gates their belief was that they wera
sending people here clothed with the en-

tire power of the State to do whateve®

they chose with respect to the work bLe=
fore them. It was generally belleved the
Convention represented the sovereign

power of the State. The people of this

State hold the doctrine anuounced by Mr.

John Randolph Tucker, that the Conven-
tion when assembled i3 the incorporate
representative of the real body politic, the
sovereizn people. and that their péwers
are unlimited. [ do not think that mod-
crn authdfitlies go to that extent; they are
to the effect that the Convention exer-
cisus delegated powers, put soverelgn for
the purposes for which they were dele-
gated, and that there rests upon the Con-
vention the obligation to show the com-
mission under which it acts and to
demonstrate that it carries the power
which we claim. That commission is, “to
revige and to amend,” which, in my judg-
ment, means to enact and proclaim.

[ come now to the convention of 1851.
There can be ro comfort gained by my
friends who favor submission from the
action. The act prescribing the power of
the Convention and the marner of sube
mitting the Constitution to the people was
the initial step for the revision and
amendment of the existing Constitution.
The act required the Constitution, when
framed, to ba submitted to the people, who
should be declared electors by the pro-
posed. Constitution. and the powers of the
Cenvention were limited by the legislative
act. or attempted to be Ilimited to con-
sidering, discussing, and proposing a new
Cunstitution, or alterations and amend-
ments, to the existing Constitution. The
section defining the powers of the Conven
tion is as follows: A

“The persons who shall be elected in
pursuance of this act shall, on the second
Monday in October next, meet and assem-
ble at the Capitol, in the ‘city of Rich-
mond. in general Convention, to consider,
discuss, and propose a new Constitution.
or alterations and amendments to the ex-
isting Curnstitution.”

Conszequently the Constitution of 18
wns submitted to the people, and as’'in
1329-'30, the suffrage act was declared or
proclaimed by referring the Constitution
to Its enlarged electorate. As late as 1851
there was no provision in our Consfitution

=

' 9r penceable amendment. But in the noxt

Constitution, the Underwood Constitution,
~ provigion was engrafted upon it for its
c'vn amendment. The provision was
taken, I believe, from the New York Con-
stitution, and was simnilar to that existing
in £linost all of ths States of the Unlon.
[t was a provision which has the sanction
of the Supreme Court of the United
States, as being the proper method of giv-
ing expression to the vorce of the people
as to peaceable revision and amendment
of their own Constitutions.

Now. Mr. President and gentlemén of
the Convention, we come again to the
censiddevation of the powers of the Con-
vention. What are they? They are: To
revise and amend. It {s clalmed that the
power «oes not authorize the exercise of

>4

the power ot proclaiming the Constitution

—that the Legislature nas stepped in he~
tween the people and the Convention, and
placed restrictions and trammels upon the
acticn of the people and required the Con-
stitution to be submitted. This extraordi-
rary claim is based on the alleged ground
that the bill of rights reta!n in the pecple
certain inherent rights that they cannot
divest themselves of except- through the
act of the Legislature submitting to the
people the question of changing their gove
ernment.

to, forgetful of the fact tkat that very
cage «doclares, in terms,
known means of revising and amending & .
censtitution is by a provision contalned in
the instrument, or by legislative act, or by
raevoluiicn, and that in Pennsylvania, at
that time, there was a constitutional
provision for calling a convention to
revise and amend the Constitution, apd
that every line and syllable of that opin-
icn is limited to a cas> where the Legis~
lature exercised its power of amendment,
there leirg no other provision for doing
so. But in every case that 1 have been
akble to find on this subject, where there
is a ccnstitutional .provision for amend-
ment, it has always been held to be legal.

If there be no such constitutional provi-

hion, the legislative
effect.

And, as my friend from Richmone
thinks that under the Pennsylvanizx case,
revision and amendments of rights se~
cured oy the Bill of Rights can only be
effected by authority of a legislutive act,
I beg to read the language of Judge Ag-

new on that gglnt. ] -l
The Bill of Rights of Pennsylvania, as
he so well stated, Is almost Identically
the same as our own. There may, per-
haps, be a little difference In phraseology,
but not a particle in meaning. Referrinmg
to the rights secured In the Bill of
Rights, the Judge says: AR

may think proper,’ 3
Rights, embrace but three known recos:
nized modes by which the whole peopic,
the State, can give their consent to u:
alteration of an existing lawful fraw
of government.”” -
‘The t mode he is
s mode provided Tn the. exieting. €4
“The mode prov . £a
stitution.” g’ha‘ second, “A law, as
instrumental process of ‘the
for revision and col 1\!&1‘?‘
{ mer: wish to
9& ng on one's
con

te
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powers conferr
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enactment comes into
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A revolu

For tiais docirine the Pennsyl- -
venia case of Wells vs. Bain is referred

that the only
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