KILLING IN
MANCHESTER

A Supreme Court Declslon
Upholds the Act.

THE MILITARY 1S SUPREME

¥he Utterances of the Supreme Court
of Pennsylvania on a Case Similar
to the Onae of July
Faurth,

In viaw of tha shooting of Luther Tay=
lor by the military In Manchester July
ith the publieation s timely of the in-
terpretailon of the exlating law In eteh
eases as gel forth by Judge Mitelisll,
In‘t the Supreme Court of Pannsylvania
The highest court of Virglnio has nevel.‘
passed an a elmllar caes, but leading
lnwyers feel satlafled It would take the
Famn view as did tha Penneylvanio tri-
bunal,  Judge Mitchell SHYH:

During tne gummar of 1001 a
Lie 2 a ntrike, he-
Inning with a labor unlon ltnown ng the
Inited Mine Workers of Amerlca, spread
through nearly the whols of the anthris
elta ¢oal region In Penneylvania. As tima
I'I‘OBTIﬁsnr;rI It was neeompaniod with in-
ereazing  dlsorder and viclones on the
part of the mtrikers and thelr sympa=-
thizers, 80 that threats and intimidaton
not only of men, but of thelr women ani
children, J'iol[nu. bridge burning, stoning
and interference with rallroad tralne, do-
siruction af proparty and klng of non-
unlrfn wm_‘l_(men became of fraquent oc-
currence. The communities affected wers
:Ltlair;:ﬁrl ’r-'ﬂlr.l:rnl eympathy 'with thedr nota
i ey 10 cournge
et nge to put an end to
Among the pluces whera the dighrder
was greatest wine Shenandoah, In Behuyl-
kil county. There the polloa and tha
sherift in attempting to preserva the

peico wers overpowered and beafen b
mahe of slrikers, and several eltizens kil
ed, The sheriff having called upon the
Gavernor, the Jatter first ordered out a
portlon nf tha militla and =ubseauently
on further call, the entlre division of
the Natlonel Guard, on October #, 1872,
by uq]:?ernl order, Nao, 29,

0 HE GOVERNUORS OHDIER.
The text of this arder, which lg Im-

portent, |8 as follows:

“In eertain portions of the counties of
Luzernn, Echuylkil, Carben, Lackawanna,
Busguehanna, Northumberiand and Co-
lumbia, tumult an rlot {requently occur
and mob law relgns, Men who desire to
work have been heaten and driven away
and their families threalened.,  Rallroad
tralns hava been delayved and atoned, wnd
fracks torn up.  The civil authorities
are unable to malntain order, and hava
cilled uron the Gavernor nnd eommand-
er-in-chlef of the Natlonal Guard for
troaps, The =ituation grows more =erlous
eich day, The territory {nvolved is sa
extensiva that the troops now on guty
are Insufficlent to prevent dlsord

- rrﬂ.sﬂ-n"w af the entire o n, N
tienal Buard of Pennsylvanla, {3 nececsary
In these countles to maintain the publiz
peace.  The majlor general commanding
will plaze the entire division on duty,
dlrtributing them In such localitles as wil]
randar them most éffective for preserving
the public pecce. As lumblts, riots, mobs
and d sorder ueually ocour when men at-
tempt i work In and about the coal
mines, ha will see that all men who de-
wira to work, and thelr famliins, havo
ample protection.  He will proteet all
tralns and other property from unlawlfu]
interfarence, will ‘arrest all persons en-
guging in acts of violence and intimida-
tion, and hold them under guard until
thefr relensa will not endanger the publie
reace, and will ses that threats) juthm-
daetlong, arsanlls and all nets of vinlenoo

epasa at once. Tha pubille peace and
good: nrder- wlll be preserved upon all
ogeaslons and  throughout the geversl

countles, and no nterférance whulsoever
will ba permitted with olficers and men
in tha discharge of thelr dntles under
this order. The dlgnity ond authority of
the Htate must be maintained, amd her
awer to suppreszs all lawleseness within
e borders ba asserted.”

Under thils order the Elghteenth Tiegl-
mant; belng part of the troops under eomn-

miad of Hriga“dler-Genergl Goon, was
eEntl e in and near Shenando Fev-
erd] houswd oceupled by non-un e
had heen dynamited and atternpta mads

upon othera.  On October Eth therefore,
General Gobin lssued the following or-

der:

HOUSE DYNAMITED,
YAt B:B0° P, M, A detall of one cor-
poral and slx men shound ha put at
the houze of Bacrey Ruckluvage, No,

1118 West Coal Etrect; this hob ¥

dynamitad on tha rigat of Oetober (th
and |8 accupled by a woman and four
rmall childrén, a1l 1hie pr it I
deem it best o puard %0 my wrues
tions to the guard haves leen that they

ghall keep & sentry at the front door,
silting fnride the house with the door
ajar, and one sentry sitting just outside
the rear deor under the porch, and |f
any attemnpt Is made to dynamite them,
or they ate shot at, or stoned, or any
sumplelous cheracters prowl around, par-
ticularly In tho rear ag the houze, who
fail to halt when directed by the gunrd,
th? uard shall ehoot, mnd shoot t2
K1),

The relator, Arthur Wadsworth was a
priviate In company A of {he Elghteenth
Reglment, In service there, and in the
evening of Oectobeér Bth was posted as
sentry In the front yard of the Buck-
Javaga housse, just outslde tha door, with
orders to halt all persons prowling around
or approaching the house, and if the per-
enns fo chillenged falled to respond in
the challenga nfter dus warning ‘'to
ghoot, and shoot to KL  Aboub 11:50
o'clock he discoversd a man approdching
along the side of the road nearest the
howse and ealied “holt. The min con-
tinued to advanece toward the gate. Wids-
worth enlled again “hall,! The man con-

Wadsworth  then

tinued to adyance M
touched the door and sald “‘enrporgl of
the guard.” Ha than calied fhalt" and

again "halt' The man by this tuie had
opaned the gEota and wos coming Into
the yard, when Wadsworth, in accord-
ante with his orders, fired and the man,
whosa name was afterwards found to ho
Dunham, f{ell to the ground dead,

A coroner'a inquest was held, and the
fury found that 'the ashooting was hasty
nd unjustiflable’” and recommended thit
rhe matter be placed in the hands of the
flstrict atiorney for Investigation. In
tha meantime on complaint before u jus.
tlea nf the peace o warrant had been is-
Jued for the arrest of Wadsworth, and

s
i sldin

arter the return of the regiment from
Earvica ha was arrested at his home In
Piltshurg by tha vespondent, a constiable
of the borough of Bhenandonh, A writ
hahens corpis was allowed by the pre-
2 g justiee of this court, and the Com-
.monwealth not making any charge higher
‘than minsloughiter, the relator was nds
miltied Lo ball, pénding the argument of
the casa,

Theke arn all tha materlal faots and
they aro undigputed, Tha only AppEAr-
afice of questlan |a in the testlmony of
nomo of tho withesses at the Inquest that
the decensed wae outside the gate when
they saw him after he had failen. The
relator and enma othara of the guard tai-
tifled that the decensed had opened the
gate and antered, but staggered baek
several atepe after the shot was fred.

QUATLLND MARL CA L LAY

The lssus of genaral erder No, 23 by
tho Governor was u declaration of nuali-
fled martial law, in the affected districts,
In eq charncterfzing It we are not un-
tnindful of the *minent authoritios wlio
hitva declpred thal martial law cannot
exist In Eneland or the Unlted Btates
at all, or at jeast, according to tha more
moderate advoentes of that view, not
In time of [mnr:a. Thus in ex parle
Milligan, 71 U, 8 2 127, {t ls =ald In
tha opinion of the majority of ths eaurt,
“martial rule ean never exist where the
courts ara open and In the [.rr: ar and
unobstructed exerdias of thelp ruli!d!-’?-
tlon.” Dut In the Alesenting opinlon in
the same nnse, Chlef Justies Chase con-
vineingly distinguisheq thran classss of
military rule, whieli are thus summar-
fzod by Judge Hare. In his lectures on
Americnn Constitutional Law (p, 8i0), M-
Itary law, then, consists of the rules
presoribed leglelallvely for the govern-
ment of the land and naval forces, which
opemt!r:;f both In war and peace, and
defined hy Congress, are an offshoot of
the alvil or municinal law, Military gov-
erpment Is the dominfon exercised by n
Hﬂl‘l'!rﬂl over a confuered Btiln or pro-
vineo, It lg, therofore, a miero appliea-
tlon or extension of the forea by which
[he ennquest was effected, to the end of
kerping  the vanqulshed In  snblection;
and being o rlght derlved from war, I8
hardlv compntibln with o state of peace,
Martial law Is the right of a general
in esmmand of ‘a town or dlstrict mo-
naced with a sglege or Insurrection o
ke the requisite measures to repel the
epemy, and depends, for its exlent, ex-
{utenece, and operation, on the imminence
af thin peril and the abligatlon to pro-
vide for the general eafety. As the off-
epring of neceseity, It trangcends the or-
dlnary eourse of law, and may be exars
elzerd  alike over: friends and enemies,
eltizens ang allens.

Many other authorlties of egual rank
hold that martinl law exlsts wherever the
military arm of the government ls called
Into service to suppress digorder and
restora the publle peace, Bo fir as Any
of the questions In the present case are
concerned the differsnce 1s one of terms
raiher thnon of substanes and ls ma-
terial ehlefly In regard

first to the juria-
diction of courts martlal or milltary com-
mizsinng over cltlzens not In the military
or naval service, nor engoged In MCDT
nlzed war, or secondly, to the responsibils
Hy of officers or soldlers giving or act-
{ug under military orders, when not in
actual war, Lo called to account in
the clvil or criminal courts, With the
first of these matiers we are riot now cons
eprned, and the second will be dlcussed
in ita dua order, ¥y

Order No. 4 wos, ar sald, a declaration
af qualified martial law. Qualified In
that it was put In foree only 48 to the
preservation of the publie peace and or-
der, not for the ascertainment or vin-
Aleation of private righis, or the other
ordinary functions of Eovernment, For
these the courts and other agencles af
the law were siill open and no exigency
rocufrad interfersnce with: thelr func-
tlons. But within its necessary fleld,
and for the accomplishment of ils Intends
n purpose it Wwas martial law with all
Ity powers., The government has: and
miet have this power or perish. And It
must be real power, eufflcient and affec-
tlve for Its end, the enforcement of law,
the peace and security of the commi-
nity nsg tn life and property.

T PEACE AND PJ;S[JHDER.

1t = mnot unfrequently sald that the
community must be elther in o state of
nepce or of war. as there is no inter-
mediate state, But from tha point of
view now under consideration thls {s an
error. | There may be peace for all the
ardinary purposes of life and yet n gtate

of disorder, violence and danger {n spe-
weigl directions, which though noi tech-
nleally war, has in-its Umited flald the

zame nffect, and I {inportant enough to
ecall for martial law for suppression, 18
not distingulshable, =0 far as the powers
af the commanding offlcer are concern-
ed, from actunl war. The condition in
fnet exists and the law mus{ recognize
it, ma matter how opinions may differ ag
to what it should be most correctly
called. When the clvll authority, though
in exisgtence and operation for some pur-
poses, is vet unable (o pre=erve the pub-
Ha order and resorts to military ald, this
necessarily means the supremacy of ac-
tusl force. thoe demonstration of the
etrong hand usually held in reserve and
operating only by its moral Influence, but
now hrought Into actlve exerclse, Jjuet
as the ordinary eriminal tendency in the
ecommunlity s held in check by the knowl-
edge and fear of the law, but the ovart
law bLresker must be taken into actual
cusiody.
When the mayar or burgess of a munic-
ipality finds himself unable to preserva
i the public order and security and calla
upen the sheriff with the posse comitatus,
the latter becomes the responsible officer
und therefore the higher authority, o
f in turn the sheriff finds hls power
inadeguate, ha calls upon the larger pow-
¢r of the State to ald with the milltary,
The gharlff may retain the command, for
ha is the highest executive officer of
tha county, and If he does so, ordinarily
the military must act in subordination to
him. DBut if the situation goes beyond
eounty control, and requires the tull pow-
er of the State, the Governor ntervenes
a5 the supreme executlve and he or his
milltary representative becomes the su-
iret'iur' and commanding officer, Ep, too
T the eherite relinguishes the command
has all the
his own pow-

to the military, the latter

eheriff's authority added to

ers as to mlilltary methods,
THE MILITARY SUSREME,

The resort to the milltary arm of the
government, therefore, means that the or-
dinary civil offieors to preserve order ore
subordinated, and the rule of force un-
der military methods 15 substituted to
whatever extent may ba neceéssary in the
diseretion of the military commander. To
call out the milltary and then have
them stapd quiet and helpless whila mob
law overrides the clvll authorities, would
ha to make the goyernment contemptl-
};10 angd destroy the purpose of ils ex-
stence.

Tha cffect of martial law, therefore, Is
to put Into eperation the powers and
methods vested in the eommanding offl-
cer by milltary law. Bo far as his pow-
ors for the prezervalon or order and se-
curlty of life nnd properiy ore concerne
there 1= no limit but the necessities an
exigency of the sltuation. And in this
respect there in no dlfference between
a public war and demestie {nsurrectjon,
Whet has been called the paramount jaw
of pelf-defnnee, common to all countries,
has establlshed the rule that whatever
force I3 necessary ia alzo lawful.

“Whatever force {8 necessary for self-
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defense 16 also lawful. This law, applied
nationally, Is the martia] law, which Is
an offsheot of the common law, and, al-
though ordlnarlly dormant |n peace, may
be called forth by (nsurrection or (nvas
elon,  War has exigencles ‘hat cannot
readily be enumerated or described, which
may render It neceseary for a command
ing officer to subject loyal eltlzens, or
persons who though belleved to ha dis-
loval hava not acted overtly againat the
government, to deprivations that Would
under ordinary cireumetances be [llegal;
and he must then depend for his g]usr.lﬁ-
eatlon, not on the laws of war., but on

the necessity which, as has been here
seon, moy warrant the taking of life, and
wil], therafore, excuse any minor depriva.

tion,!' Hare. Am. Constitutional Law,
leat. xHi, p. 824
¥ SAY CALL TOR AID.

"YWhen a riot nssumes ﬂu:];' proportions
that It cannot be quelled ¥ ordinary
means, and threatens frreparahble Injury
to lfe or property, the sherlff may call
forth the posse comltatus nand exerclss
&an authority as their chief which can
hardly be distingulshed from that of a
general engaged In repelling a forelgn
enemy or subdulng a revoit. Arms mey
be u=ed as in battla to bear down re-
sistance: and |f loss of lfe ensues, the
clreumstances will be a justitleation, The
measure doss not, however, cease to hs
civil, or fall beyond the rules which nR-
ply when a house [s entered in the nlght
by burglars, or a traveler shoots a high-
wayman who demands hiz money. Nor
will it change Its character hecause tha
military are called in and the sheriff
delegates his authorlty to the command-
ing officer, As Lord Mansfleld showed In
the debate on ths Lord George Gordon
r{ots io 1780, goldlers are subject to tha
duties and llabilities of citizens although
they wear a uniform, and may, like oth-
er indlviduals, act as specla] constables
or of their own motion for the suppres-
sion of a mob, and If the staff does not
suffice employ the sword. The Interven-
tion of the military dees not Introduce
martlal law In the sense In which tha
term s understood under despotlc govern-
mentk, and even by soma distngulshed
jurists, because, agreeabls to the sama
grezt magisirate and the ssttled practice
in England and the United States, they
are liable to he tried and punished for any
excess or obuse of power, not by tha
marked code, but under the common and
statuta law.” Hare, Am. Const.  Law,
leet. xlv, p. ¥4,

This last quotation {llustrates and ex-
plains the difference in the application of
the term martial law which has given so
much apparent trouble to soma the
best writers. Thers {s no real differenca
in the commander's powers In o publia
war and In domestic  Insurrection. In
both he has whatever powers may be
needed for the accomplishment of the end,
but his use of them Is followed by differ-
ent consequences. In war he {s answer-
able only to his milltary superiors, but
for acts done In domestic tercitory, even
in the suppression of public disorder ha
{s aecoountable, after the oxigency has
ag=<ed, 1o tha laws of the land, bath by
rosecutlon in the criminal courts and
3 eivil actlon at the fnatance of partes
nggrieved. On this all the authorities
acrer, and the result flows Ifrom the view
that martial law In this sense ia mersly
in extension nf the police power of tho
Btate, and thersfore as expressed by
Judge Hare In the gquotation supra ‘an
“offshot of the eomnmon Iaw which though
ordinarily dormant In pemee, may ba eall-
ed forth by Insurrection or invaslon.” Sea
Sprrhawk  vs. Respublica, 1 Dallas 337;
Mitchell vs, Haormony, 13 H (U, 8.3
115; Ford ve, Surget, 07 1. § &4 and
English cases clted in 2 Haro on Const.
Law, ch. xIL

AS TO RESPONSIBILITY,

In determining the responsibility for
guch acts, the courts proceed upon the
Frlnclpla of the common law as applled
n issues of falge imprisonment. self-de-
{onse, ete., that the acts must be judged
by tha uppearance of things at the time,
Tt §s not less clear that although the
justification must be based on nacessity,
and cannot stand on any other ground,
it will ba enough If the circumstances In-
duce and I!ust!ry the hbellef that an Im-
minent perll exists, and cannot be averted
without transcending the usual rules of
eonduct. For when the exigency does not
admit of delay, and there |s o reasonahle
and probable’ cause for belleving that a
particular method s the only one that
can avert the danger, it will be morafly
necessary, even (f the event shows that
a different and less extrema coursa might
have been pursued with safety,'” Ilare,
Const, Law, p. 017,

It is the emergency that glves tha
rlght, and the emergency must ba shown
before the toking can be justified, In da-
ciding upoo this necessity, the stite of
the facts as they appeared lo the officer
At the time he acted will govarn the de-
cision, for he must necessarily net upon
the Information of others os well os his
own ebservation. And If, with such infor-
mation as he had a right to rely upon
there is reasonable ground for  belleving
thet ths peril I immediate and mendcing
ar the necessity urgent, he ls Justified in
acting upon it, and the discovery after-
wards that it was false or erroneous will
not make hlm g tréspiagser, Taney C, J,,
Altchell vs, Harmony, 138 How, 114,

" And while the military ara in activa
serviee for the suppression of dlsordesr
and violence, thelr rights and obligations
as soldlers must he judged hy tha stand.
ard of actual war, No other standard is
nesible, for Lha first and overruling duty
s to repress disorder whatever the cost,
gnd all means which ane necessiry (o
that end are lawftul. The sltuation of
troops In & rlotous and Insurrectlonary
distriet approximates that of troops in ap
rmemy's coum.rr. and In grnportmn ta the
extent and-violence of the overt acts of
hostility shown Is the degres of severhy
justified In the means of represslon. Tha
requirements of the sltuation In elther
ense therefors shift with tha c!feum-
stances, and the snmp standard of justif.
ecation must apply to both. The only dif-
farence Is the one already advarted to,
the Habilty to subsequent investigatlon
in the cfnurts of the lund after the restor.
ation aof orvder, -, &

LAW WELI, SETTLED,

Coming now to the position of tha re-
lator, in regard to responsibility, we find
the law well settled. ‘A subordinite
slands as regards the ppplcation of these
ringiples, in o differant position  from
he superior whom he obevs, and may be
absolved from lability for executing an
order which it'was eriminal to glve, The
question s, as we have seen, had the ac-
onsed reasonabla cause for belleving in
tha nacessity of the act which Im-
pugned? and {n determining thls polnt,
1 saldier or member of the posse comita-
tug may obyiously take, the rirégeru of tha

0w,

person in command Into ¥ 88 TTO-
ceeding from one who ls hetl?r alble to
judge anda well Informed; and if the clirs

pumstances are such that the command
mey be justifiable, he HII‘?llld.not ba held
gulfly for declining to dealde that it is
Wrong with tha responsibility ineident fo
disohedlence, upless the cise 1350 plajn

mit of & reaspnable doubt, A
soldier, consequently, runs llttle rlsk In
obeying any order which a man of come

i sense so placed would regard as war-

i
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A leading cdege ia 15 8 1 f
Fed, Rep. i, atho il
recarvition at Fort Wnvné liad been cons
vieted by court martinl and when hrought
out of the gunrd house with other prison-
ars at ‘'relreat, A8 from the ks
and was in the aect of aping, when
Clark, who was the asetgeant of tha
puard, fired and killed him. Clark was
charged with homiclds and brougit be=
rirt j!ﬂﬁrr-, slt=

The dea

e

ting as & committing s rats, Judge
Brown, now of the Buprems Court of

Talted States, dellversd an elaborate
inA  woll=oongldered oplnlon, which has

ever slnce been quoted as anthoritetive,
In it he eald, “The cass reduces itaelf
tn the naked legal proposition whether
the prisoner Is excused In law |n killing
the dereased.'’ Th fie

the eommon Iaw pr !
having custody of a p
felany may take hLis

r referring to
that an oflcer
er chnrged with
If It hbecomea

lifa
abralutely necessary to do so to prevent

h's egoape, And polnting out the peeullari=
{leg of the milltary cods which practicals
1+ nhollsh the distinetion between felonies
and misdemeanors, he eantinued, I have
no doubt the same principle would apply
to the aets of a subordinats officer, pers=
tormed in compllance with his nnpfmrtnd
duty as a soldier; and unless the act were
man!fastly beyond the ecope of hls au-
thorlty, or wers such that & mon o
nrmr.nrﬁ‘ senge and understanding would
know that ft was Wegal, thit it would be
a protection to him, if acted In good

JASE 1IN POINT,

In MeCall va. MeDowell, 1 Abb, (U, B)
212, whete an actlon was brausght h}_" plain-
tiT apainst Gensrnl MoDowall and Captaln
Tonglase for falsa Imprisonment under a
reneral order of the former for the arrest
of persons publicly exulting over the na=
sarslnation of President Lineoln, the court
said, “except In n plain coze of excess
of authority, whera at flrst blush it Ia
apparent and palpahla to the commonest
vunderstanding that the order s laegal, I
cunnot but think that the lnw will excuss
n military subordinnte, when neting In
nbed’ence to the order of his command-
rr, otherwize he ls placed In a dangerous
dilemma of being llabie to domages ta
third persons, for obadience to the order,
or for the loss of his commizsion and dis-
grace for digobedlence therotp, * * = *
Betweon an order plainly 1= and ona
palpably otherwise there 15 o wide mid-
dle ground whera the ultimate legnlity
and propriety of orderz depends or mny
depend upon cireumstances and  condl-
tinns, of which it eannot be expected that
the Inferior Is Informed or advized. In
such cases justice to the subordinate de-
maonde and the necessities and etilcloncy
of the publle gervice require that tha or-
der of the euperior should protect tha In-
ferinr; leaving the responsibility to rest
whora it properly belongs, upon the of-
ficer who gave the command.” The court
mitting without a jury accordingly gave

Jur.}sgment for Captain Douglass, though
ing dAamages agalnst General Me-
Dowell.

In 17. 8 wve. Carr, 1 Woode, 480, which
waa a eass of the shooting of a soldler
in Fort Pulaski by the prlsoner who was
sergeant of the guard, Woods J,, dafter-
wards of the Supreme Court of the Unlted
States, charged the jury, ‘‘place wour-
eelves In the poegitlon of the prisoner at
the time of the homlelde, Inquire whath-
er at the moment he fired his plece at the
depeased, with his surroundings at the
time, he had reasonable ground to ba-
lleve, and did bellave, that the killing
or zerlous wounding of the deceased wos
necessary to the suppression of o mutiny
then and there existing, or of a dizorder
whirch threatened to ripen Into mutiny.
1f he had reasonable ground so to bellevae,
then the killing was not unlawful. But
if nn the other hand the mutinous eon-
duct of the aoldiers, If thera was any
such, had ceased, and it soappearad 1o
the prizoner, or If he ecould reasonably
have euppressed the disorder without tha
resort to such vielent means as tha iﬂkimf
of the life of the deceased, and It would
=0 have appeared to a reasonable man
under like circumetances, then the Kill-
ing was unlawful, But it must'be under-
=tood that the law will not require an of-
ficer charged with the order and disclpline
of & camp or fort to welgh with scrupu-
lous nlcety the amount of force necesszary
to suppress disorder, The exerclee of A
reaconabls dlscretion is all that Is re-

quired.
SOLDIER MUST OBEY,

In Riggs va, State, 3 Cold, &, the Bu-
preme Court of Tennesses held to be cor
rect an instruetion to the jury that “any
order glven by an officer to his privata
which does not expressly and clearly
show on ts face, or In the body thereof,
itz own lllegallty, the soldier would bha
bound to obey, and such order would be
a protection to him.'

These are the principal Amerlcan cases
and they ara in entire accord with the
long line of established suthorities in
England.

Applying these principles to the act
of the relator it 1y rclear that he was
not gullty of any crime. The situatlon
as already shown was one of martlal law,
in which the commanding neral wag
puthorlzed to use aos  forelble military
means for the repression of violence as
hiz judgment dictated to be necessary.
The "houss had been dynamited at night
and threatened agaln,. With an agent
g0 destructive in hands so lawless the
duty of precaution wis correspondingly

eat. There was no ground therefors
Tor doubt as to the legality of the order
to shant, The relator was a private sol-
dler and his frst duty was obedlencas, His
orders ware clear and speeclfic, and tha
evidenee does not show  that he went
bevord them in his aetlon.  Thers was no
mallce for it appears afflrmatively that ha
41A not know the deceased, and acted only
on his orders when the sltuation appear-
ed to call for action under them. The un-
fortunate man who waos killed was npt
shown to hive been one of the mob gath-
ered In the 'wieinlty, thouwgh mhy he
should have turned Inte the gate [s not
known. Tha oeccurrence, deplorable ns It
wag, was an lllustvation of the dangers
of the lawless conditlon of the commu-
nity, or of the minority who were allow-
ed to control It, and must be claszed with
the numerous Instances  In riots  and
mobs, where mere spectators and even
dlstant non-combatants  get hurt  with-
out apparent fault of their own.

WWhenever a homiclda ocours it 1s not
only proper but obligatory that an of-
ficlal Ingulry was had here at the coro-
ner's inquest, and If thers were any doulbt
about the facts, we should remand the re-
lntor to the custady of the constable un-
der hls warrant, for p further hearing be-
fore the justico of the peace, Dut thers
was o confilet in the evidence bhefore
the coroner, and the Commonwealth of-
ficer makes no clalm here that anything
further can ba shown. The fagts there-
fore. are not in dispute, and the gquestion
of relator's lanhility depends on whether
hie had reasonable cause to believe in the
nacessity of action under his orders
safd by Judge Here, clting Lord Mans-
fleld In Maostyn vs. Fabrlgao, 1 Cowper,
150, “'the questlon of probable causa In
this, as In most other ‘instances, s one
of law for the court, Tha facts are for
the Jury; but it |s for the judges to say
whether, It rm_m.!. they amount to prob-
able caues' Const. Law, §10,

In U, 8. vH rlz, 31 Fod, Rep, 710, al-
ready clted, Mr. Justice Hrown sald, "t
may ba-suld that It s a question for
tha jury In each rase whether the prison.
er was justified by the cireumstances ln
making use of his musket, and if thia
were a jury trinl T should submit that
question ‘to them * * * * but as [ would,
goting In (that) capacity, set asida o cons
vietlon If o verdlet of gullty were ren-
dered, I shall asgume the responsibllity
af direcling his discharge'

PRISONER DISCHARGED,

This court, either sitting as a commit-
ting magistrate or by virtus of lis su-

ervisory Jurisdictlon over the proceed-
ngs_of ol subordinate tribunals (Gosline
ve, Place, & P, 6X) has the authorlty
and tho duty on habess corpus In faver
of a prlsoner held on a criminal charge,
to pee that at least & prima facle case
of gullt la au}murlad by the evidence
agelnst him. In the relator's cose tha
facts presented by the evidence are undle-
puted and on them the law s clear and
pattled. 1t the cngas was before a jury
we should ho bound to direct a verdiot
of not gullty, und to E8t. aside a cons
trary verdlet It rendered, It is therefora
oup duly mnow to say that there s no
Jogal ground for subjecting him to trial
and he Js accordingly dlscharged,

Tha relatar, Arthur Wadeworth, la dla-
gharged from
warrant hald by

reaponden

RECUPERATION—there s pot so much
{0 tro crdipary vasitoen as thicre json
i gingls bottls of Hood's | Sapsaparilla,
\\'llit'll-'ll refreshes the Hred blood, sharpens
the dulled appetite, restores the ioat cour-
fge. Take Hood's Sirsaparilla thls sum-
DAL,

L) ry

moldlers oharged |
hy ‘lf.n laws of |

£l

further custr;c]y under tha [

A moldler on the military |

e

' H (Foroa' struck the right
{;’_ want. My family la as well pleasad with it as I am.
&
T
8

Jini Dumps had In his nelghborhood

A man who ne'st would try

naw food.

“ Buy Just one box of * Force, 'twlll cost

So little that there’s not much lost
You'll keep on, tho' your purss be elim,
*Twill forae you to,” said “Sunny Jim"

The Ready-to-Serva Cereal

is its own

Lpus mecommendation,

Alwnys Wents Mors,

gpot. The mors 1 eal

Comfort
and Ease

o with every pair of
otacles or Hye
Glasses that we fur-
nish. Qcullsts' pre-
scription work our
speclalty.
Lowest charges
and best workman-
ship guaranteed.

THE S. GALESKI
OPTICAL CO,,

Ninth and Main Streets,
RICHMOND, VA.

CULLINGWORTH
a0

Anthracite Coal, . $6.00
Pocahontas Lump, $6.00
Splint Lump, . . $5.50

Prices mubject to change without
notice.
YARDS!
Elghteenth and Broad. 'Phone 250
Harrlson and Broad. 'Phone 2914

INSURANGE

<« AND ',

INSPEGTION.
J. B. MOORE & 60,

(103 E. Main Street.

Friday and Sunday during the season.
date in every vespect.
ver, B.C.,, in 97 houra,

Canadian PacificRailway

..SEASON 1903..

Tha first Imperial Limited Train of tha CANADIAN PACIFIC RAILWAY will
lenve Montreal and Toronto on June Tth, and on each succeading Wedneaday,

Its equipment will be superb and up-to-

It i scheduled to reach Banff in 72 hours, and Vancon-
This service will be in addition to the dally Pacifio
Express, thus giving tan through tralns weekly from ocean to ocean.

The C. P. R. Rocky Mountain Hotels '

have becn enlarged to doubls their former capacity, and provision has been
made to accommodate a large additional volume of travel.
Emerald Lake i8 ready, aod now forms a conyenient hase from which to visit
the unrivalled waterfalls, foreata and glaciera of the Yoho vallay. The popular
Chiilet at Lake Louise has been added to and improved. 3

Write for Descriptive Pamphlets.

The Chilet ab

H. MeMURTIE, Fraight and Passenger Agent,
620-631 Chestnut Street, PHILADELPHIA; PA,

Trip to Noriolk

By the Hew Steamers *‘Berkeley” er “‘Brandon”
OF THH

OLD DOMINICN LINE,

Loave Richmond Saturday Night, TP. M.

H. B. WALKER,
Vi P & T. M., NEW YORK.

--~RETURNING, LEAVE NORFOLK SUNDAY NIGHT, 7:00 P. M.
NEWPORT NEWS, 8:30 P, M.
ARRIVING RIGHMOND B:00 A. M. MONDAY. v

Fare, Round Trip, S5 3. © ©, Including Stateroom Berth.
LIMITED TO THESE DAYS ONLY.
OTHER DAYS IN THE WEEK REGULAR FARE WwWiLL BE CHARGED.

JOHN F. MAYER,
AQENT, RICHMOND, VA.

08K Or,
WY 42481,

Cnfrlnga :
and Corrugated Roollng, Tln Plate, Out and
Wire Nails, Poultry Netting and Fence Wire,

HARDWARE,

and Wagon Materlals, V-Crimp

Coment, Terra Cotta Pipe and Fire Olay Fit-
tings,

BaLowiN & BRrRown's,

can ALL be found at

- 1557 East Main Street, '

ELEGT]

'Phane 658,

( FANS

SOLD AND REPAIRED,

ELEGTRIG CONSTRUGTION GO.OF VA.

8, 10, 12 SQUTH NINTH STREET.

is out of order, bring it in and
let us tepair it.. That is our
business—and we are always
ready to render you expert
gervice, at lowest possible
prices, -
¢. LUMSDEN & 8
781 Main Street,

Can Gansef B&Gured?
it Gan.

Without the use af the knife wa cure
Oancers, Tumors and  Chronle  Sores,
charging nothing  tor examination. Our
patients are our best friends. Come and
gea the cancers we hava removed nnd
cured from ‘ur now happy patients, and
are delly curlng, They ara wonderful.
If then you are not satisfied, wa will pay
all your expanges,

Kellam Ganeer Hospital

Twelfth and Bank Btroets,
. Richmond. Vo

75¢, Half-Seling Men's Shoes
Ladies', 60c,

Every pale Walt Shoe restlichied on
our Elgetrlo Stiteher; no big ugly sew-
ing around the gole like & cobbler gews
by hand: no nalla, no pegs; the only

-date, plant for repalring shoes In

DREW’S ELECTRIC POWER

SHOE FACTORY,
116 East Maln Strest,

‘Phone 2667, will gend anywhere and

daliver
This

‘advertisement good fop 100,

‘$3g.00 D

elivered
At Your Station.

Ladies, Do Not Miss This Opportunlty

You ean buyv the Btandard, Grand, 1m:
rru\-ed Drop-Head Rotary Bhuttls Bow:
ng Muchina for $30, whila the few thai
we have on hand last .

They ars new. never  been yncreted,
Why not save §20 or §30 by ordering ond
of these machines? They are golng oul
fast, Bend us §2.60 a8 & guarantes of good
falth, wo will ship you the machins,
chargea pald, If found satlsiactory, you
can pay balance and keep the maschine,
Roference, Natlonal Bank, Bristol Tenn,
and mercantlle agenclea,

Hamilton, Bacon & Hamilton,

Bristol, Tenn,




