
DAIliY PACIFIC COMMERCIAL. AiVEKTISEUf JULY 21, 1893.

General !Tttii?rrtisrnicntjj.iXenj Utorrfi5cmcnt&. 03cncral Cttiwrtiscmnite.In the Supreme Court of the Ha-

waiian Islands.

Jcne Term, 1893.

rim tci cm a m? "niom hit tt11110 OIAUJi

. FOR

M

of the existence of the way but also
of its direction, width, and uses, as
where the way is one of strict neces-
sity and there has been no apparent
way in use before the conveyance
and none by selection or acquiescence
of the parties afterwards. But where,
as in tho present case, the existence
of the way is a matter of necessity
and the way in question had been
used for many years prior to the con-
veyance of the lands and was ap-
parent and of a continuous nature,
and has been used for nearly twenty
years after the severance of the
lands and has ever 6ince about 1860
been of the present width and most
of that time traveled over with car-
riages, and is a continuation of an-
other private way of about the same
width which leads from the public
highway to the boundary of the
plaintiff's land, and the opening
through that boundary which is a
stone wall is and ever since the wall
was built many years ago has been
of the same width as the way, and a
carriage way, if not absolutely neces-
sary, is at least as appropriate and
natural for tho use of the dominant
tenement as a foot or horse way
would be, the conclusion is almost
irresistable that tho intention was
to grant or reserve a way of the
width which has so long been in
actual use. The foregoing reason-
ing is fully sustained by the
following cases. Nichols vs. Luce,
24 Pick., 102; Ilightsell vs. llale,
18 S. W. (Tenn.), 215; Atkina vs.
Bordman, 2 Met., 4CG; Lampman
vs. Mills, 21 N. Y., 505; Pearson vs.
Spencer, 1 B. & S., 5S5; Colt vs. Ited-fiel- d,

59 Conn., 432; J. II. M. L. Ins.
Co. vs. Patterson, 103 Ind., 586;
Whittier vs. Winkley, C2 N. II., 338;
Phillips vs. Phillips, 48 Pa. St., 1S5;
Bannoa vs. Angier, 2 Allen, 129;
Smith vs. Lee, 14 Gray, 473; Jenni-so- n

vs. Walker, 11 Gray, 426; Bass
vs. Edwards, 126 Mass., 449; Salis-
bury vs. Andrews, 19 Pick., 258;
Warner vs. Itailroad Co., 39 Oh. St.,
70; Galloway vs. Bonesteel, 65 Wis.,
79; Cihak vs. Klekr, 117 111., 653;
Cane vs. Crafts, 53 Cal., 135; Collins
vs. Prentice, 15 Conn., 43.

The appeal is dismissed, the plain-
tiff to pay the costs.

W. A. Kinney for pluintiff; J. Iv.
Kanlia and J. M. Kaneakua for de-

fendant.
Honolulu, July 14th, 1893.

In the Supreme Court of the Ha-

waiian Islands.
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Steel and IronJkriges,

Hawaiian Stamps

WANTED.

TWILL PAY CASH, FOU EITHER
JL large or email quantities of used Ha-
waiian Poetasje stamps, as follows:

(These offers are per hundred and any
quantity will be accepted, no matter how
small, at the same rates . )
1 cent, violet $ 75
1 cent, blue 75
1 cent, green 40
2 cent, vermilion 1 50
2 cent, brown - 75
2 cent, rose 30
2 cent, violet. lSyl iseue. 50
5 cent, dark blue I 50
5 cent, ultramarine blue 1 00
6 cent, green 50
10 cent, black 4 00
10 cent, vermilion 5 00
10 cent, brown 2 50
12 cent, liLiek . 0 00
12 cent, mauve 8 00
15 cent, brown 5 00
IS cent, red 10 00
25 cent, lun nle 10 00
50 cent, red 25 00
$1, carmine 25 00
1 cent envelope 50
2 cent envelope 75
4 cent envelope. 2 00
5 cent envelope 2 CO
10 cent envelope 5 00

S3fNo torn stamps wanted at any
prico. Address:

GEO. K. WASllIiUHN,
T. O. Cox 2068. San Francisco, Cal.

301 1418-l- f

3STEW GOODS
A Fine Assortment.

TILES FOll FLOOR
And for Decorating Purposes;

Matting op all Kiki(
Manila Cioaks.

Chinese Fire Crackers, Kockets and
bombs, Japanese Provision and Soy.

Hind-paint- sd Porcelain Dinner Set.

A. few of Chose fine h&nd-embroider-

8JL1K ana SATIN 8CKEEKH,
EBONY FRAMES,

Assorted colors and patterns of Crept
BilkiShawls. Elegant Tete-- a te Cu,.

and Saucers. A line lot of

BOATS ANIUlCCESSOBJES
A few of those handy Mosquito Urna.

Also, an assortment of new styles of

Rattan Chairs and Tables
Also, a small selection of JAPANESE

COSTUMES.

WING WO CHAN & CO.

No. 522 Nuuanu Street.
2S51-- q

The Hawaiian Newspapers

DAILY AND WEEKLY

ITJOKOA
With a combined Circulation cf

4,800 COPIES
Furnish the best medium for
advertising in the Hawaiian
language, and are the only
recognized leading Journals.

tSET' Advertisements ana
subscriptions received at tho
office of the

Hawaiian Gazette t o.,

4G Merchant Street,
Honolulu.

I IAWAIIAN

Pork Packing Co.

The alove Company i.s prepaied
fo buy

HAWAIIAN HOGS !

In anv quardilvat Iliheft Market
Price.

l7"rivs for Roasting, Pressed or on

Manufacturers of

Extra Icaf Lard,
Guaranteed rent, and trade under tbe

inspection of tbe Board of llealtb.
ggTTost Office Box 314 ; Mutual Tel .

66.
jCS-SIaug-

hter Yards and Tens, Iwilei.
gjejQfLce, "West cor. Maunakea andKingSt?.

Notice of Instruction.

Lonst Branch Baths !

Extensive improvements have recently
been made at this uopu'ar resort

and the management announces
a ng on

Thursday, July Gth
A NEW AND C0UM0DI0C3

DANCING PAVILION
Has been erected for tho accommodation
of r.dttiin-ian- Dancing Parties, and with
the new and increased accommodations in

The Ladies Bathicg Department!
Unusual facilities are offered to Ladies

and Children.
SXST'X full assortment of New Bath-

ing Suits just received. 3423-lt- n

niiD lulu Cycky !

TBE mm, REKETJSH SI,

Wootten BromIey, - Proprietors.

LADIKS'2 AND GENTS'

Cushion Tire Safeties and Tandems

FOR ilETSTT
By the day or hour. Riding lessons

given uay or evening.

AGEflTS OR THE CELEBRATED

American Rambler Safeties

Fitted with Elleptio sprockets and G. &
J. corrugated air tube tires. These tires
can ba fitted to any pneumatic safety,
they are practically puncture proof, do
not slip on wet road?, and are very fast.
Any desired gear can be furnished with
these wheels from No. 56' to SO.

While on my Rambler wheel I'm seated,
And up the street, I swiftly glide,

They sav discussion, grows quite heated
To know what wheel that man doth ride ;

And when my wheel I let them try,
They exclaim with look intent

This is the wheel we'll surely buy
If we don't lay up a cent.;

All Kinds cf Bicyclfl Repairing Dono

at short notice and at reasonable
prices. All work guaranteed. Work from
the other islands attended to and return-
ed promptly.

Columbia Bicycle Parts
ON HAND !

Also, Lamps, Bells, Whistles, Bundle
Carriers, Lubricating Oil, llluminatiag
Oil, Bicycle Enamel, Trouser Guards and
rubber cement for mending leaky tires3

Bicycles Enameled
And small parts Nickle plated.

6F"Bargains in New and Second-han- d

Safeties for Ladies, Gentlemen and
Boys.

g0mCaM and examine them.
3375-- tf

Criterion Saloon

Another Invoice of the celebrated

JOHN WIELAKD EXTRA PALE

Lager Beer
Also, a fresh Invoice of

CYI-- I FOKXIA OYSTERS
FOR"

OYSTER COCKTAILS

L. II . DEE, - Proprietor.
340G

SST The Latest Parisian Fashions in
Hair Dressing.

MME. J. PHILLIPS,

tadies Hair Dresser.
Hair Culturist and Toilet Artiste.

S36" Market Street.
Importer of Unman Hair Goods and

Toilet Articles for private and stage use.
Private Booms for Hair Dressing,

Shampooing and Tonic Treatment.
3410-t- f

'The Gorman5
NEW EUROPEAN !

100 Elegantly Furnished Rooms

OZSriV TWO 15LOCKS

From Main Entrance, to the Fair
316-3- 1$ Goth Terrace, Chicago.

Rates: $1 perDay and Upward. lsi-Cla- ss Cafe

3359-3- m J. F. GORMAN, Fkof.

COA1
At MclCinJey Prices

STOVE COAL
At $12 n ton 1

gjtj' Delivered to any part of Hono
lulU FREhi.

HUSTACK & CO.
fiaSF-Ring-

up No. 414 on Ruth Tele-
phones.

3172-t- f

TOE HAWAIIAN GUIDE BOOK

1892. 1S92.

AH

MVlIT I T tTI'LO 1 I 1 1 1 I 1 I r

Through Ik Hawaiian Islands

H. M. WHITNKY, Kditok.

Price In Honolulu, 60 Cents per Copy

The iiook has 170 pape of teil, ith

20 Full Page IlluEtrat:cts cf Island Ececery

and a description of the Tear! HarborUailway enterprise, and eurroundinitcountry.

It has alto FOUllilAl'B of the lurterIslands, prepared expressly for it.

The G IT JDK gives full debCiiption
each of the principal Islands and Kettlements in this (J roup, and will prove aninvaluable hand-boo- k for tourists, and forresidents to send to their friend abrond.

Some of the illustrution.-- w the uwbook are very tine specimens of the Thou,
tint procehs of engraving, and act urhteUrepresent the scene s portrayed.

iTST-l--or sale at Hawaiian hews Coupany's. and at T. U. Thrum Dp-to- w i,
btatioi ery store. d.V v i

The Guide will be mailed to any parithe islands for 64 Cents per Copy.

Or, to any foreign country (urTOIVm

ATST-Publis-
hed by the

HAWAIIAN GAZETTE PUBLISHING CO,

48 JVIerohitnt HI..

THE HAWAIIAN

Fertilizing- - Company
While thankful to the Planters for

their generous support duiinp
the pact year, do now

ofl'er a few tons of

Various Grades of Fertilizer.- -

8till remaining cn hand, and rer.'ly loj
immediate delivery :

Complete High Grade Fittiiizen.,

FISH GXJlsrC),
Hotted Stable Manure and Iuid PiaMei ,

b'ulphate Totaeh and Muiiafe Potash,
iitrate of Soda and Pried P.lood,
Dissolved Laysen Island liuano,

Pure Raw Bone Meal
Ground Coral Lime Stone.
Ktc, Ktc, Ktc.

Having disposed of I--
ue Quantities ol

Manures and High Grade rertilizersduring the year we are now pre
pared to receive orders lor lSW, de-
livery in quantities to tuit.
W'e will give tonJers for any

Quantity and of any Grades desired.
Fertilizers made to order, and any

analysis guaranteed.
yVhile rnakinc vour orders for

give us a call, or send your
orders to

A. F. COOKE,
Manager Hawaiian Fertilizing Co.

INSURE WITH THE AGENT

OF TKK

GERMAN-AMERICA- N

Insurance Company
OF .NEW YORK.

ASSETS - - - $5,879,203.00
NET SURPLUS - 2,255,389.00

Solid Security Against Fire.

Fire Insurance Only.

jCyWhen Rates are Fqual, ?et the
Beet Security.

WILDER & CO.,
3320-- 1 m AGENTS,

Lclia Kalackoa vs. C. Keawe.

BEFORE JCDD, C. J., BICKEKTON AND

HiEAIt, JJ.

way of necessity by implied grant or
reservation was created over one lot of
land in favor of another, upon the con-
veyance of one by the former owner of
both, the only means of access to one
being over the other. At the time of,
and for many years before and after
tlie conveyance, an apparent and con-
tinuous way wide enough for carriages
was in actual use and was appropriate
lor the ue of the dominant estate.
HeM, the way impliedly granted or re-

served was the way actually used and
could not l- - cut down to a foot or horse
w.iv by the owner of the servient estate
without the con-e- nt of the owner ot the
dominant estate.

OPINION OF THE COirUT BY FKEAIJ, J.

This is aa appeal from the Com-
missioner of Private Ways and Water
Rights for tho District of llonolula.

The question involved is the width
of a private way claimed by the de-
fendant over land belonging to the
plaintiff. The way is a so-calle- d way
of necessity, tho lands (covered by
Koyal Patents 2307 and 2G77) of the
plaintiff and defendant having for-
merly belonged to the same person,
ono Waiaha, who conveyed them at
different time3 to the grantors of the
present owners, and the only way of
access to the defendant's land being
over the plaintiff 's land. It does not
appear, nor is it material, which land
was conveyed lirst. The plaintiff
admits the existence of a way, but
contends that, being a way of neces-
sity, it is limited as to its width by
the necessity, which in this case it is
contended requires only a foot and
horse way. The defendant claims a
carriage way. Tho Commissioner de-
cided that the defendant was entitled
to a carriage way at least eight feet
wide by prescription. "We are of
opinion that the conclusion of the
Commissioner is correct, but for dif-
ferent reasons from those upou which
it was based.

A way can be acquired by prescrip-
tion only by adverse user for not less
than twenty years. In the present
case the two lands in question were
owned by the same person, AVaiaha,
up to a time loss than twenty years
ago. And, although for many years
prior to his conveyances he used the
way now claimed, over one part cf
his land for the benefit of the other
part, such user was not adverse, for
no one can hold adversely to him-
self.

A way of necessity so-calle- d is,
6trictly speaking, not created by ne-
cessity. It 13 created by grant or
reservation. "Ways are commonly
said to be created by grant, by pre-
scription or by necessity. But these
distinctions rolate to the mode of
their proof rather than to the mode
of their creation. It would bo more
correct to say that ways are created
by express grant, by presumed grant
iriil 1 i r i in rl iuil rrmntnr rasorrntiin
as tho case may bo. In every instance
tho way is created by grant, or reser-
vation, tho difference being merely
ia the niodo of proof. The question
as to what is granted or reserved is
a question of intention to be shown
by competent evidence. In the case
of an express grant tho intention is
proved generally by the terms of the,
instrument alone. In the ca of a
presumed grant it is oved by an
adverse user for t5entv rears. In

.2cTiu implied grant it is
proved by all tho circumstances of
the case, and especially by the con-
dition of tho property at tho time of
the conveyance.

A way of necessity is merely a way
created by an implied grant or res-
ervation, tho necessity being only
evidence of tho intention of the par-
ties to mako tho grant or reservation.
If it is not ia tho power of the
grantor to create a way, no necessity
however ttriet or absolute, can bo
evidence of au intention to do so,
as where tho only means of access to
tho land is over tho land of a
stranger. J3at if it is in the power
ot tho grantor, strict necessity alone
is sufficient evidence) as where tha
only means of access is over tho land
conveyed or reserved by the grantor.
And even where there is not a strict,
but only a reasonable necessity, as
where somo other way is possible
though very difficult or expensive,
this, if coupled with additional evi-
dence of a way actually used and
which is arparent and of a continu-
ous nature, has been held to be suffi-
cient evidence of an intention to
grant or reserve tho way.

The same rules which apply to tho
existence of a way apply equally to
its location, direction, width and the
purposes for which it may be used.
Tho question is merely one of inten-
tion, to be proved by competent evi-
dence.

If tho way i3 created by an express
grant, which defines its location, di-
rection, width and uses, tho only evi-
dence is to bo found in the grant
itself; but if the grant merely pro-
vides for tho existenco of tho way,
with no provision as to its location,
width and uses, these must be ascer-
tained by other evidence, such as the
condition or character of the lands
and the uses made of them, or the
acts or acquiescence of the parties.
For instance, if a particular way for
a long time prior to tho conveyance
and with the knowledge of tho par-
ties has been in actual use ia a cer-
tain place, and of a certain width
aad for certaia purposes, and such
way has been continued with the
acquiescence of the parties for a long
time after the conveyance, that way
will be presumed to be tho one in-
tended in tho grant. If the way is
created by presumed grant, that is,
by prescription, the actual use, that
is, the acts of the parties, is usually
tho only evidence of the intention as
to not only the existenco of the way,
but also as to its location, width and
uses. Where the way is created by
implied grant, tho necessity alone
may bo the only evidence not only
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Stoves and Fixtures,

aad 87 KINQ STREET.

ii.

1WT

1 SOAP

-- 0-

EOUSSISEPIKQ GOODS AND KITCHEN UTENSILS,

'"agate wake in cheat variety.
White, Gray and Silver-plate- d.

RUBBER HOSE !

LIFT AND FORCE PUMPS. WATER CLOSETS, METALS,

Plumbers' Stock, Water and Soil Pipes.

Plumbing, Tin, Copper and Sheet Iron Work,

DIMOND BLOCK, 95

1!! Great Clearance Sale
COMMENCING

MONDAY, JUNE 26, 1898.
We will offer anvthii in oi:r

P c

June Term, 1S9;.

Provisional Government of the
Hawaiian Islands vs. An Un.

BEFORE JUDI), C. J., BICKERTON rtXD

FREAR, J J.

There is no appeal to the Supreme Court
from a decision of a District Magistrate
deriving a motion to discharge the de-
fendant charged with an offense within
the summary jurisdiction of the Court,

no final judgment having been rend-
ered.

OriNION OF THE COURT BY JUDD, C.J.

The defendant in this case was
charged in the District Court of
Honolulu with the offense of con-
ducting a lottery, which is within
tho summary jurisdictionof that
Court. He pleaforLfl'guilty, and
then moved tt?"l)o discharged on
thejrxOand that the law under
JVViich he was charged was not in
force when the act was alleged to
have been committed. The Magis-
trate denied the motion, and with-
out further proceedings the defend-
ant appealed to this Court. The
matter was submitted to us on
briefs. The Attorney-Gener- al con-
tends that as no final judgment
was rendered by the Magistrate, an
appeal does not lie to this Court on
the points of law raised. We be-

lieve this contention is right. We
cannot find any authority in our
statutes or in reason for allowing
appeals from interlocutory or provi-
sional rulings of a District Court. It
would be intolerable to allow such
a procedure. For then a party in
any case, civil or criminal, could
take an appeal on one ruling upon
the first plea which might be made,
and the case would be tied up till
it could be heard by the Supreme
Court. If the judgment of the Su-

preme Court should bo adverse to
tho appellant the case would go
back to tho District Court where
decisions upon further pleas or mo-
tions or objections to the introduc-
tion of evidence might be made the
subject of further appeals to be
heard seriatim by the Supreme
Court and thus the case vibrate
back and forth between the Courts
and the proceedings be intermin-
able.

"An appeal only lies from a
final judgment or somo decree af-
fecting substantial rights and
equivalent thereto." 1 Am. or Eng.
Encycl. of Law, p. 017 and cases
cited. "An appeal like a writ of
error is generally confined to a
final judgment. It cannot be taken,
unless expressly authorized by
statute, from a judgment merely
interlocutory or provisional." Hil-lar- d

New Trials, . 5GS and cases
cited. It has been the unquestion-
ed practice for years not to allow
appeals of the character of the one
now before us and we prefer to ad-

here to it.
We therefore dismiss the ap-

peal and send the case back to the
District Court for further proceed-
ings.

Attorney-Gener- al XV. O. Smith
for the prosecution ; A. S. Hartwell
for defendant.

Honolulu, July 17th, 1S93.

Tho Daily Advertiser is deliver-
ed by carriers for 50 cents a month.
Ring up Telephones SS. Now is
the time to subscribe.

Lar2;e Stock of Goods ! 5

At Greatly Reduced Prices!
gjgC&U and see for yourself, the bargains we are Z

offering in all Departments.

H
O

Es;an & Gfniin, Fort Street.

JUST iIiRXVraD
PER HiYTMi C-- T). KRYANT.

BABY CARRIAGES of all styles,
CARPETS, RUGS, and MATS in the latest patterns,

Household SewiiTo- - jMacliiii.es
Hand Sewing Machines,. all with the latest improvements.

Also on hand

Westermayer's Celebrated Cottage Pianos !

Parlor Organs, Guitars and other Musical Instruments.
t3For sale by

ED. HOFFSCIILAEGER & CO.,
King Street, opposite Castle & Cooke.

JL
ABSOLUTELY PUKE !

One Hundred Pounds Worth Two Hundred of Any Other.

T3R0FKSS0R R. RUCHWALDY
X begrs respectfully to inform tbe ladies
and gentlemen of Honolulu, tliat lie baa
lately arrived bere with tbe view of
teaching Violin, Cello, Guitar, Mandolin,
Philomela, etc., etc.

The Trofessor was formerly in the
Court of Siam as Violin Virtuoso and
Informator to II. M. the Kins and Trin-ce- s

of Siam, where he was decorated bv
the II. M. with the Royal Gold Medal of
IIonor Prs ? am a lla .

VST" Applications to Arlington Hotel,
No. S, are requested for particulars and
terms.

Honolulu, May 16th, 1S93. 33S2-- tf

M. W. McChesney & Sons
3301-l- y


