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In the Supreme Court of the Ha-

walian lslands.

Juse Tenry, 1893.

Lovia Kavavgoa vs., C. Keawe

BEFORE IChp, C. J., AND

FREAR,

EICKERTON
JJ.

A way of necessity by ifmplied grant or
reservation was created over one lot of
land in favor of another, upon the con-
vevance of one by the former owner of
both, the only means of access to one
peing over the other. At the time of,
and for many years before and after
the conveyance, an apparent and con-
tinuous way wide enough for carriages
was in actual use and was appropriate
for the use of the dominant estate.
Held, the way impliedly granted or re-
served was the way actually used and
could not be cut down toa foot or horse
wiav by the owner of the servient estate
without the consent of the owner ot the
dominant estate,

OPINION OF THE COURT BY FREAR, J.

This is an appeal from the Com-
missioner of Private Ways and Water
Rights for the District of Honolulu.

The question involved is the width
of a private way ciaimed by the de-
fendant over land belonging to the
plaintiff. The way is a so-called way
of mnecessity, the lands (covered by
Royal Patents 2597 and 2677) of the
plaiotiff and defendant having for-
merly belonged to the same person,
one Waialia, who conveyed them at
different times to the grantors of the
present owners, apd the only way of
access to the defendant’s land being
over the plaintiff ’s land. It does not
appear, nor is it material, which land
was conveyed first. The plaintiff
admits the existence of a way, but
contends that, being a way of neces-
sity, it is limited as to its width by
the necessity, which in this case it is
contended requires only a foot and
borse way. The defendant claims a
carriage way. The Commissioner de-
cided that the defendant was entitled
to a carriage way at least eight feet
wide by prescription. We are of
opinion that the conclusion of the
Commissioner is correct, but for dif-
ferent reasons from those upon which
it was based.

A way can be acquired by preserip-
tion only by adverse user for not less
than twenty years. In the present
case the two lands in guestion were
owned by the same person, Waiaha,
up toa time less than twenty years
ago. And, although for many years
prior to his conveyances he used the
way now claimed, over one part cf
his land for the benefit of the other
part, such user was not adverse, for
no one can hold adversely to him-
self.

A way of necessity so-called is,
strictly speaking, not created by ne-
cessity. It is created by grant or
reservation. Ways are commonly
said to be created by grant, by pre-
seription or by necessity. Buat these
distinetions relate to the mode of
their proof rather than to the mode
of their creation. It would be more
correct to say that ways are created
by express grant, by presumed grant
and by implied grant—or reservation,
as the case may be. In every instance
the way is created by grant, or reser-
vation, the difference being merely
in the mode of proof. The question
as to what is granted or reserved is
a question of intention to be shown
by competent evidence. In the case
of an express grant the intention is

proved gonerally by tho terms of the !

iostroment alone. In the €8sy of a
presumed grant it is rGved by an
n.dva-r.f--:\ um‘:r f::.‘;..’e‘t"-"f’nty years. In
el S in 1mplied grant it is
proved by all the circumstances of
the case, and especially by the con-
dition of the property at the time of
the conveyance.

A way of necessity is merely a way
ereated by an implied grant or res-
ervation, the wuecessity being only
evidence of the intention of the par-
ties to make the graut or reservation.
If it is pot in the power of the
grantor to create a way, no necessity
however :irict or absolate, can be
evidence of an intention to do so,—
as wheroe the only means of access to

the land is over the land of a
stranger. Datif itis inthe power

of the grantor, strict necessity alone
is suflicient evidence—as where the
only means of accass is over the land
conveyed or reserved by the grantor.
And even where there is not a striet,
but only a reasonable necessity, as
where some other way is possible
though very difficult or expensive,
this, if conpled with additional evi-
dence of a way actoally used and
which is apparent and of a continu-
ous nature, has been held to be saffi-
cient evidence of an iuntention to
grant or reserve the way.

The same rules which apply to the
existence of a way apply equally to
its location, direetion, width and the
purposes for which it may be used.
The question is merely one of inten-
tion, to be proved by competent evi-
dence.

If the way is created by an express

grant, which defines its loeation, di- |

rection, width and uses, the only evi-
dence is {to be found in the grant
itself; but if the grant merely pro-
vides for the existence of the way,
with no provision as to its location,
width and ases, these must be ascer-
tained by other evidence, such ss the
condition or character of the lands
and the uses made of them, or the
acts or acquiescence of the parties.
For instance, if a particnlar way for
a long time prior to the conveyance
and with the knowledge of the par-
ties has been in actual use in a cer-
tain place, and of a certain width
and for certain purposes, and such
way bhas been continned with the
acquiescence of the parties for a long
time after the conveyance, that way
will be presumed to be the one in-
tended in the grant. If the way is
created by presumed grant, that is,
by prescription, the actual use, that
is, the acts of the parties, is usually
the only evidence of the intention as
to not only the existence of the way,
but also as to its location, width and
uses. Where the way is created by
implied grant, the necessity alone
may be the only evidence not only

of its direction, width, aud uses, as

sity and there Las been no apparent
way in use before the conveyauce
aud none by selection or acquiescence
of the parties afterwards. But where,
as in the present case, the existence
of the way is a matter of pecessity

ased for mapy years prior to the con-
veyance of the lands and was ap-
parent and of a continuous nature,
and has been used for nearly twenty

lands and has ever since abont 1860
been of the present width and most
of that time traveled over with car-
riages, and is a continuation of au-
other private way of about the same
width which leads from the public

highway to the boundary of the
plaintiff's land, and the opening

throngh that boundary which is a
stone wall is and ever since the wall
was built many years ago has been
of the same width as the way, and a
carriage way, if not absolately neces-
sary, is at least as appropriate and
natural for the use of the dominant
tenement as s foot or horse way
would be, the conclusion is almost
irresistable that the intention was
to grant or reserve a way of the

actnal use.

Bordman, 2 Met, 466; Lampman
vs. Mills, 21 N. Y., 505; Pearson vs.
Spencer, 1 B. & S., 585; Colt vs. Hed-
field, 59 Conn., 432; J. H. M. L. Ins.
Co. va. Patterson, 103 Ind., 586;

Phillips vs. Phillips, 48 Pa. St., 185;
Bannon vs. Angier, 2 Allen, 129;
Smith vs. Lee, 14 Gray, 473; Jenni-
son vs. Walker, 11 Gray, 426; Bass
vs. Edwards, 126 Mass., 449; Salis-
bury vs. Andrews, 19 Pick, 258;
Warner vs. Railroad Co., 39 Oh. St.,
70; Galloway vs. Bonesteel, 65 Wis,,
79: Cihak vs. Klekr, 117 Ill., 653;
Cane vs. Crafts, 53 Cal., 135; Collins
vs. Prentice, 15 Conn., 43.

The appeal is dismissed, the plain-
tifl’ to pay the costs.

W. A. Kinney for pluintiff; J. K.
Kanlia and J. M. Kaneakua for de-
fendant.

Honolula, July 14th, 1893.

In the Supreme Court of the Ha-
waiian Islands.

Jusxe TerwM, 1893.

ProvisioNnAL GOVERNMENT OF THE
Hawarrax Iscaxps vs, Au Uxw,

BEFORE JUDD, C, J., BICKERTON axND
FREAR, J J.

There is no appeal to the Supreme Court
from a decision of a District Magistrate
denving a motion to discharge the de-
fendant charged with an offense within
the summary jurisdiction of the Court,
—no final judgment having been rend-
ered.

——

OPINION OF THE COURT BY JUDD, C.J,

The defendant in this case was
charged in the District Court of
Honolulu with the offense of con-

the summary jurisdiction of  that
Court. He pleaded-nut guilty, and
then moved .45 be discharged on
the grognd that the law under
whiich he was charged was not in
force when the act was alleged to
have been committed. The Magis-
trate denied the motion, and with-
out further proceedings the defend-
ant appealed to this Court. The
matter was submitted to us on
 briefs. The Attorney-General con-
tends that as no final judgment
was rendered by the Magistrate, an
appeal does not lie to this Court on
the points of law raised. We be-
lieve this contention is right. We
cannot find any authority in our
| statutes or in reason for allowing
| appeals from interlocutory or provi-
sional rulings of a District Court. It
would be intolerable to allow such
a procedure. For then a party in
any case, civil or criminal, could
take an appeal on one ruling upon
the first plea which might be made,
and the case would be tied up till
it could be heard by the Supreme
Court. If the judgment of the Su-
preme Court should be adverse to
the appellant the case would go
back to the District Court where
decisions upon further pleas or mo-
tions or objections to the introduc-
tion of evidence might be made the

subject of further appeals to be
heard seriatim by the Supreme
Court and thus the case vibrate

back and forth between the Courts
and the proceedings be intermin-
able.
| “An appeal only lies from a
| final judgment or some decree af-
fecting substantial rights and
| equivalent thereto.” 1 Am. & Eng.
| Encycl. of Law, p. 617 and cases
““An appeal like a writ of

icitcd.
| error is generally confined to a

final judgment. It cannot be taken, |

unless expressly authorized by
statute, from a judgment merely
| interlocutory or provisional.” Hil-
| lard New Trials, p. 568 and cases
cited. It has been the unquestion-
| ed practice for years not to allow

appeals of the character of the one |

“The Gorman” HFAWAIIAN SOAP!

now before us and we prefer to ad-
here to it.

We therefore dismiss the ap-
peal and send the case back to the
| District Court for further proceed-
| ings.
| Attorney-General W. O. Smith
| for the prosecution ; A. S. Hartwell
| for defendant.

Honolulu, July 17th, 1593.
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The Daily ADVERTISER is deliver-
| ed by carriers for 50 cents & month.
' Ring up Telephones 88. Now is
| the time to subscribe,

of the existence of the way but also |

where the way is one of strict neces- |

Whittier vs. Winkley, 62 N. H., 338; |

ducting a lottery, which is within .

|

‘Thursday,
years after the severance of the |

Long Braueh b

New Advertisements

atls!

P g | Extensive improvements have recently |
and the way in question had been | PIOVvSIIRGLE I NaVE ToeauAly

beers made at this popu'ar resort
and the manazement annouances

A re-opening on

July 6th
A NEW AND COMMODIOUS

'BANCING PAVILION

Has been erected for the accommodation

| of Dathing and Dancing Psrties, and with

ing is fully sustained by the
following cases. Nichols vs. Luce, |
24 Pick., 102; Rightsell vs. Hale,

18 S. W. (Tenn.), 245; Atkins vs.
| Wootten & Bromley,

the new and increased accommodations in
The Ladics Bathicg Department !
Unusual facilities are offered to Ladies
and Cl;i:dﬂ‘l’l.

_ D& A full assortment of New Bath-
Ing Suits jnst received, 3423-1m

= ‘ | ttd L
Honolul Gyclery!
width which has so long been in; v v

The foregoing reason-

THE ARMORY, BERETANIA ST,

Proprietors,

—— .

LADIES? AND GENTS’
Cushion Tire Safeties and Tandems

FOR RENT

By the day or hour. Riding lessons
given day or evening. s

AGENTS FOR THE) CELEBRATED

American Rambler Safeties

Fitted with Elleptic sprockets and G. &
J. corrngated air tube tires. These tires
can ba fitted to any pneumatic safety,
they are practically pancture proof, do
not slip on wet roads, and are very fast.
Any desired gear can be furnished with
these wheels from No. 56 to 80,

While on my Rambler wheel I''mn seated,
And up the street, I swifuly glide,
They say discussion, grows quite heated
To know what wheel that man doth ride;
And when my wheel I let them try,
They exclaim with look intent
This is the wheel we'll surely buy
If we don't lay up a cent.}

All Kinds of Bicycle Repairing Done

at short notice and at reasonable
prices. All work gnaranteed. Work from
the other islands attended to and return-
ed promptly.

- =

-

——A FULL LINS OF——1
Columbia Bicyele Parts
ON HAND!

Also, Lamps, DBells, Whistles, Bandle
Carriers, Lubricating Oil, Hluminatiag
Qil, Bicyele Enamel, Trouser Guards and
rabber cement for mending leaky tires,

Bicycles Enameled
And small parts Nickle plated.

PDWF Bargains in New and Second-hiand
Safeties for Ladies, Gentlemen and
Boys.

......

Criterion Saloon

PER

ATUSTRALIA
celebrated
JOHN WIELAND EXTRA PALE

Lager Beer
Also, a fresh Invoice of

CALIFORNIA OYSTERS

Another Invoice of the

OYSNTER COCKTAILS

L.. H. DEE, ~
3406

Proprietor.

AW The Latest Parigian Fashions in
Hair Dressing,

MME. J. PHILLIPS,

I.adies®™ Hair Dresser.
Hair Culturist and Toilet Artiste.

836 Market Street.

Importer of Haman Hair Goods and

loilet Articles for private and stage use,

Private Rooms for Hair Dressing,
Shampooing and Tonic Treatment.

3410-t§

NEW EUROPEAN!

100 Elegantly Furnished Rooms

ONLY TWO BLOCKS
From Main Entrancs to the Fair
316-318 voth Terrace, Chicago.
Rates: $1 perDayand Upward. 1st-Class Cafe

3359-3m T. F. GORMAN, Pror.

DAILY PACIFIC COMMERCIAL

|
i

JULY

',.."ii"l.‘-'l‘I'-‘.riillru?g- ‘

|

T'HIS SPACE RESERVED!

s FOR —

M. S, LEVY

JOHN NOTT,

——ITMPORTER AND DEALKER IN=—

Steel and Iron Ramnges, Stoves and Fixtures,

s
HOUSEXEEPING @00DS AND KEITCHEN UTENSILS,
—

-~ "TAGATE WARE IN GREAT VARIETY,

White, Gray and Silver-plated,

RUBBRER HOSH!I

LIFT AND FORCE PUMPS, WATER CLOSETS, METALS,

e
Vi

Plumbers' Stock, Water and Scil Pipes,

Plumbing, Tin, Copper and Sheet Iron Work,

C
DIMOND BLOCK, 95 asd 97 EING STREET.

.2 Great Clearance Sale =
7~ & COMMENCING e
2 - E . ; . Ay
Z @ MONDAY, JUNE 26, 1893, =<
> = E: We will offer anything in om E; %
Tk E - \ - & { . ’ ;: -
s = Large Stock of Goods ! 5=
p ; At (;l'()ﬂ.ti} };t‘{lﬂ"‘{: Pi'i(*(».‘, ! Z: ,/E
‘:‘1 - Call and see for yourself, tl Bereains s ’_: F._.
= effering in all Departments, ‘ | : :
=  Egan & Gunn, Fort Street. =

= | ) i 5 g ~
JUST ARRIV KD
PER BARK C- D. BRYANT.
BABY CARRIAGES of all styles, o
CARPETS, RUGS, and MATS in the latest patterns,
“Household” Sewineg Machines
Hand Sewing Machines,.all with the latest improvements,
' Also on hand ——
Westermayer's Celebrated Cottage
Parlor Organs, Guitars and other Musical Instruments.
=" For sale by
ED. HOFFSCHILAEGER & CO.,

opposite Castle & Cooke.

King Street.

ABSOLUTELY PURE'!

One Hundred Ponnds Worth Two Hundred of Any Other.

M. W. MceChesney & Sons

3301-1y AGHENTS.

General dvertisements, (

- Hawalau

| bombs, Japanese Provision and Soy

| Hand-painted Porcelam Divner Set, |

| BOATS ANBACCESSORIES

| countyy,
.

Stazmpis

WANTEIL:. |

WILL PAY CASH, FOR EITHER
large or small quantities of used Ha-
waiian Postage Stamps, as follows:
(These offers are per hundred and any
quantity will be accepted, no matter how
small, at the same rates.)

e AR I T e G e O $§ 75
1 eonl, DB icsews snesswre spsssissnones 7
1 CONE, BUBBNcis s essssesesvsacsannsssssas 40
2 oent, VA ION. i arsnsasnrra anaes 1 6O
ZOOE. DYOWE iais insnbn s 035 dasnossie 7
Zeont, YOS, conners canes s 30
2 gent, violet, 1891 iSs1€... tiaens eses 6O
B eent, dark blge.. ... cocanivin vavenn sion 1 6O
b cent, ultremsarine blue..... oo oee 1 0
B.OeNt, FreRll, . .ouivoisss ssvinvarssssssile 2 B0
3O Coits TIROK o cn. chian ad i sbs weieesii 4 00
10 cent, vermilion....ceee. crscccsos saees Hh 00
10 cent, DroOW Giceeee: sesences sonvessanans 2 50
12 cent, black.vueeies ases T L 1 ¢
12 Cont; MRAVE s savssviisinsisseirovare, & 0D
15 Cent, broOWN i ccsasisce snsssiimercansss: D 0O
18 cenl, red e ceees crrnenses sensmss 10 00
25 cent, purple....o.ceivers vn.ee 1000
5) ecent, red. .... =0 00
$1, Carmine.......... 25 0
1 cont envelopP o verere varens sevncane b0
2 cent envVeloR@..iii s corsscr uone 76
4 cent envelope. vevveeioren, . 2 00
beent envelope...occiivceiiicceveeena. 2 00
10 centl envelope.. e, coiers sonsse seansne. oo

No torn stamps wanted at any
price. Address:

_ GEO, E. WASHBUEN,
P. O. Box 2063. San Francisco, Cal,
3021 1_-?13-1[

NEW GOODS

A Fine Assortment,

TILES FOR FLOOR

And for Decorating Purposes ;
MarTiza oF ALl KiNDs, |
Maxiza Cicans.

Chinese Fire Crackers, Rockels and

A lew of fhose line hand-embroidered
SILK and SATIN SCREENSS, |

EBONY FRAMES,

Assorted colors and patterns ol Crejpe
Bilk Shawls. Elegant Tete-a te Cuje
and Saucers. A fine lot of

i

@eneral Adverfisements,

COA 1.
McKinley

At Prices

DEPARTURIL BAY

STOVE COAL
At $12 a ton)
Delivered to any part of Hono-

lnin PREK.

HUSTACE & C0.

W™ Ring up No. 414 on
phones.
31724

THE - HAWAIIAN - GUIDE - BOOK

Both Tele-

1892, - - 1892,
— N —
ILLUSTRATEL

TOURISTN GUID

Through the Hawaiian Islands

H. M, WHITNEY. Epiron

Price in Honolulu, 60 Cents per Copy

The Book bhas 170 pages of text, with

| 20 Full Page Nllustraticos of Island Scenery

and a description of the

. Peurl Harbor
Railway enterprise, and

surrounding

Pianos !/

A few of those handy Mosquito Urna, !

| Also, an assortment of new styles of

Rattan Chairs and Tables
Also, a small selectionof JAPANESE
COSTUMES.

WING WO CHAN & Co,

No. 28 Nuuanu SBtreet.
2651-g

The Hawaiian Newspapers
DAILY AND WEEKLY

KUOKOA

With a combined Cireulation of

4.500 COPIES

Furnish the best medium for
advertising in the Hawaiian
language, and are the only
recognized leading Journals,

| S .

| B ;"\ll\'ij'l‘ti:-'eilll.'llt.-\ ana

| subseriptions received at the
office of the

|

Hawailan Gazette (o,

| 46 MERCHANT STREET.
Honolulu.

AW AL

IAN

Pork Packing Co,

ihe sbove Company is prepared

’ 1
o

N HOGS!

. L T A 3
HAWAIIA
in any quantity at Highest Market
jlr.h ..o
£T1 i.;"‘ for 1.'-.1“‘!5."‘_’ I‘I"I'-i—t'll oron |
— Manufaciurers of —
| Extra I.caf l.ard,

| Guaranteed prre, and nade under the
inspection of the Board of Health.

P Post Cffice Box 314; Mutual Tel

D~ Slaughter Yards and Pens, Iwilei.

-,l'_l)'i.mﬂ, West cor, Mannakea and
King Sts,

(5]

Notice of Instruetion.

l}]‘-’.ui'}‘.*.'-u;l I3, RUCHWALDY

begs respectinlly to inform the ladies
and gentlemen of Honolula, that he has
lately arrived here with the view of
teaching Violin, Cello, Guitar, Mandolin,
Philomela, ete., ete.

The Professor was formerly in the
Ce_a-'.:r: of Siam as Violin Virtuoso and
Informator to H. M. the King and Prin-
ces of Siam, where he was decorated hy

| the H, M. with the Roya! Gald Medal of

Honor—Purssamaroa,

i "" Applications to Arlington Hotel,
No. 8, are requested for particulars and
terms.

Honoluln, May 16th, 1893, 3382-tf

l 1t has also FOUR MAPS of the larger
| Islands, prepared expressly for i1,

Ibe GUIDE gives a full description
each of the principal Islands and Settle
ments in this Group, and will prove an
invaluable I.u:ul-hw-t for tourists, and for
| residents to send to their friends abroad.

Some of the illustrations i the tew
book are very tine specimens of the Phot
int process of engraving, snd accuratels
represent the scencs portrayed,

‘,"'"l-nr sale at Hawrilan News UCoy -
pany's, and at T. G. Thrum's Up-towwn
Statiorery store. d&va

The Guide will be

malled t !
the islands for i e

64 Cents per Copy,
— E

Or, to any foreign country fur 70 Uen
S— .

HWr-Yublished by the

HAWAIIAN GAZETTE PUBLISHING (0

40 Merohant Si.,

THE HAWAIIAN

] ™ . - "
Fertilizing  (‘ompany
| L
While thankful to the Planters for
their generous support doin,
the past year, do now
| offer a few tons of

|
Various Grades of Fertilizer:
Still remaining on hand, and rendv (o
| immediate delivery ;

l Complete High Grade

Fortiti

| =] T

. FISH GUANO.

f Ru.l!m] Stable Manure and Laad Plaste
| Sulpbate Potash and Muriate Potash

| Nitrate of Soda and Dried oo,
Dissolved Laysen Island Guauo,

'Pure Raw Bone Meal

! Ground Coral

e

Lime Stone

} te., Ete s I't!ll.
.H;uiu;.: disposed of Large Quantities ol
Manures and High Grade Fertilizers

during the year 1892, we are now pre

pared to receive orders for 1893, de-
livery in guantities to suit.
B We will give tenders for any
Quantity and of any Grades desired. '
Fertilizers made to order. and any

analysis guaranteed
EWFWhile making
1883, give us a ecall,
orders to
A. F. COOKE.,.

Manager Hawaiian Fertilizting Co.

vour orders for
or send your

INSURE WITH

-_

THE AGENT

GERMAN-AMERICAN
Insurance Company

OF NEW YORK.
ASSETS - - . 85,879,208.00
NET SURPLUS - 2,255,389.00

Solid Security Against Fire,
Fire Ipsorance Only.
EF \When Rates are

B | vt the
Best Becurity.

Fqunal,

WILDER & CO.,
3320-1m AGENTES,




