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lands and water (the -- .him- being m.-m--
d by the KcptiM: of

Hawaii) between tic or portion of l.tnd le r inahove con.
demned, and containing -- cvetity-tiiiie hundredth- - (7l-lOO- ) acre
and every ortiii thereof, and deep water in II.tj..luIu barlr
and every part thereof, and the riiiht for -- aid Company. iN
successors and aign- - to siU, haul and otlicrwi-- e transport ve-

nds and all other water mi ft of whatsoever drat! am- - and o r
said right of way and every M.rtin tlii-reof- .

The amount of land to he taken ut-id- e of -- aid watt r uav
amounts to seventy-nin- e hundredth- - (7!-1h- i acre, and the
Company etimato- - the value of Mich land to be si."nnn, which
amount will bo paid to yu at the otHce of the Company in
Honolulu, or at Mich place you may be plea-c- d to h-iim-

.ife.

The Company estimates the value of the rctit:i1 riirht of
"way by water aforesaid to lH sino. which amount will be paid
to you at the otlice of the Company in Honolulu. or at Midi
place as you may be plca-e- d to designate.

Honolulu, November !tli, 1!7.

Description of land to be taken afore-ai- d. oitMc of the
perpetual right of way by water afore-ai- d.

Reginninc: at a point formerlv marked bv a concrete uitm-men- t

at the southea-- t corner of I.. C. A. ll,J-- rt U. 1 l7iJ;
thence S. 71 :V YV. 171 feet along M I ( A. U.J:.:
thence S. 31 30' K. feet; thence S. r.p tl feet: thctice
S. on W. 81 feet; thence S. 3:."' 11 feet: tlmicc S. 11

r0' K. i." feet; thence X. 3(i 1." K. 17." feet: thence X. 7

17' R. ."iSS feet: thence X. 1- - lM' V. .". I feet t,, the initial
opint.

(Signed by president and treasurer (. R. v: I- - Co.)

r ad with .u plan f. r b.irl-- T ii::pr... ! i' u!.m the I !.- -

irnmint w. ready t.. i:j,r.;c vh.:f n...i .il o:hrii-- " ve

the harl-- r i: lmc the i.otL-- e tipiir1 in th !ca-- o fr tb:
Minvmh r the d iai-- d x -- .

I he citatt..::- - !ua! t!ja! a e.. :;a:-.- : b lfr fr pi:".
n: :;t i- - nt ln'lui by it- - a-- - ::i n t!:c ri!t otnli :;iu!iki
do no? apply here for the !.. .r h n d-- - !: k t tun.
0:hcrcita:i..r,-- 1 .. abN A'. . .V. . .. .. .;7 X. V. JJ7.wl.bd,
hold that the c.vri;.m! by b -- -4 l ntnni the ljiid at the tel
of the term i- - t;o lar ti --..t:di mn.itioti pn-0i-

n i iu "

jH.int h re. t.nid ring the public nature of the proprfiv iu
ipie-tioi- i. All the .! "itil an4 prtnlin by ,i cirty haiui;
the riht to mitu tit du:aiti i:ic!er ubbh t- - e:eb tnti private
pnier:y. Ih- - fum; r. Ilitrnii A. A. C. 17 X. .1. I- - l--

7 .4e. r. t' ntrut .tfini loj Ma. U.
Argument i- - made that the h-f- i nd-- nt ha the right t MiiM

"w har'-- " bv foni of it charter uhih teiallv j1!tv the
defetll.mt to d tbi. Kut till- - U.U-- ! ll.t all t!ie b felidatlt b-i- - the
right to build uh.in- - (if thi mean uhan- - or ht p harl-- r
water) uton lau-- 1 to which thev t:wv have bonr uti:hd bv
grant or miiM i;t of the State The -- utnu ration of "h.ine"
among otlu r aittborii d -- trucinn--. i ns M:ljb ul of ii If to
eonititUte a comn ;tiii bv the State of the riht if the def ndaut
to eond mn the pmjTty uj-- n which the uhan may ! laiilt.

It i aho contended bv df t.ilant that tile defendant, a a
rijurian proprietor, i: uning lanl 1:md'l by the tiaiigabb
water of the lurlr, ha- - the right of a- - ti the tuigab!e url
and to build whan in furtherance if thi rihi. Th ::;-i- n

mm- - U Yutt r. Mitiritnlic, 1 0 Wall. !7.
Without epn--iti- g any irw on thi m.i:tr. e

the e;i-- e In for U- - d- - n t rai-- e thi i :jcf which i the fih:
of the pl.iiiiti'T to i tijoin defendant priinc
;:tul deft ttilaut V.oiibl n..t k to T.d iv.u tb-- ! uhh h i: ha .1

right t u
Having fiund that the defendant ha n riht f od iuiaji

tiori of the prj rty iu tusion. v,e leM that ,i j q :ul in
junction -- liMttld le wl in ac--rl.i!- ie with the I-- u h r-i- ;i

expn-s- e.

Decree iaH-nlingl- y.

.1. N. IIdi hall and Altt'nrtfd mnil Smith for p!jinli:h
". .U. Ihirh, ;ind Kimirif. riA.r tv Mrl'hwahn ..r

defendant.

cMNrt'ttniNi; opinion or jftHii: riruuv.

A--uu- iiu that our -- tatute -- r -- tattite puqTt ! gr-s-.l

the Oahu Kailway V I.atid Cotujutiy the right t o.lrmu
pnjM rty win tber In longing to the Ctuvrnuwti! r ! oib r. th
iWrrriM- - f -- udi right by the Ceuijotiy Ik tictv rsh Je r nnhl
by -- tatute ti nch prjM rty a li within the line of it rod -

appro'- - by the Cabinet. I O'Jinir ill the rfSicltiMo'i ti"bfl
ill the fon going opitiioti tliat the Cab;ttr I !.a ijo titann'i.Jitlt.tijiJJr

npprmrd the I nation ( the njndcnt"j nod c-- r it vL-n-c

over the land which i the Mtbjcet theo prnrc!ing a to
einjiVer the H J'tdi lit trt O'l.'lrti.n and tale the Ur.d for
it vntiM r.nl thrrfon-- , iu the oncluIf.ri thjt the rtrjc!riit
ha no right of condemnation of the pm-rt- v in n(iin arl
that a n rn tual injunction hould l itnl jaint ihr ftjfrid
cut. iu the al-- e drvi-i'i- n t forth; bit think that the ud-tio- ii

of thi view by the Court rvndrr it tinn-nar- y ! Apr
ail opinion di the Ue:ion t( w briber r hoV far the bi

Company wharves at t lie amo rate a- - chariel hy tin (lovern-incn- t

at its wharves.
After the Government shall have taken possession of aitl

promises tinder the power above given, or after the expiration of
said term, the Company shall have the right to use, during the
term of its franchise, o much of the said promises, for .storage,
wharfage and transportation as may he neeessary for the pnrposo
of the Company, for which the Government shall charge the
Company the same price that is charged by the Government for
like privileges; provided, however, that nothing in this section
contained shall prevent the Government from allowing the u&
of said premises by other persons at such times and in such
manner as will not interfere with the business of the Company.

7. Notwithstanding the above demise if it should be deemed
necessary at any time by the Minister of the Interior, to change
the location of said wharf or wharves or of anv of the tilled in
premises for the benefit or improvement of the harbor of Hono-

lulu, the Government shall have the right at its own expense
to make such change without paying to the Company any con-

sequential damages for loss of use of said premises, loss of busi-

ness or otherwise, or any damages other than the kind specified
above.

8. The Company shall submit to the Minister of the Interior
the plans and specifications of all fillings, walls and other struc-

tures proposed to be placed upon said premises and the plan
showing the proposed location of the same and the proceeding
with the construction of the same shall be subject to the approval
by the Minister of the Interior of such plans and location.

0. The Company shall not fill in any land south and (or)
west of the fish pond lying south of the Oahu .lailj being the
land other than that herein demised, until permission so to du

' shall have been received from the Minister of the Interior in
order that definite plans concerning the final location of walls
and the improvement of this portion of the harbor may be
arrived at and adopted.

The Company for itself, and its successors and assigns, hereby
covenants with the lessor and his successors in office and assigns,
that uponHthc expiration of the said term of the franchise of
said Company, or sooner upon the performance by the Govern-

ment of the conditions upon its part to be kept and performed,
the lessee will peaceably quit and deliver up to the said Minister,
or his successors in office or assigns, all of the premises hereby
demfsed, and the appurtenances thereon situate and thereto be-

longing..
Tn witness whereof the party of the first part has hereto

set hi3 hand and caused the seal of the Department of the In-

terior to he hereunto annexed, and the party of the second part
has caused its corporate name and seal to be hereunto placed by
.Johii II. Paty, president, and Curtis P. Taukea, treasurer, the
day and year first above written.

(Signed by all the Cabinet Ministers and the president and
treasurer of the O. TL & L. Co.)

The status of the parties in this case continued under tho
lease until September 27th, 1897, when the following notice

wa? sent by plaintiff to defendant:

Department of Interior,

Honolulu, II. I., Sept. 27, 1897.

B. F. Di ixi no ii am, Esq.,
General Manager, O. It. & L. Co.

Sir: The Hawaiian Government hereby notifies the. Oahu
4 Railway & Land Co., of its intention to take possession at the

end of ninety days from this date, of the land lying on the west
aido of the Honolulu harbor, demised to the Company by the
Government on the 15th day of March, 1S90, by lease of that
date, together with all the improvements on the same, not in-

cluding the coal hoisting plant.

Reference to the map accompanying the application for ap-

proval of Oct. JlMh, shows that sonc 7.." acre of navigable water
of the harbor was covered in the projo-e- i terminal divi-i- u.

and the letters of the Minister of the Interior of October JSOth.

recited in an earlier part of this decision, approved the location
with the proviso that it should not bind the Government a to
the amount and location of the water front to Ik occupied by
the Company. The Company then mlueitl the ana of tin?

navigable water to be included in the terminal divi-b.- n to 1 3-1- 0

acres, which as we understand it wa the precise area dcmi-i-- d by
tho lease. A ortion only of the i sought to In taken
by condemnation of the Railroad Companv being an ana of
79-10- 0 of an acre, the front line beinir con-ider.ib- lv landward
of the front line of the demi.-e-d premis s; also the pcrjctual right
of way from the proposed condemnation to and over every
part of the harbor. It is to be ngrettcd that the original map
showing the thus amended terminal division cannot 1c found
with the approval of November 30 endor.-e-d ujmui it. ly agn e-me- nt

of counsel however, a copy made from the original wan

admitted in evidence. The lease itself n-ci- t that "Whereas
the Company acting upon the authority conferred iijnui it by law
has located a branch of its railroad from its Matioti and dct
in Honolulu to the line of deep water in Honolulu harlor, the
same being known as the terminal division of said Company
which location has been approved by the Cabinet," and the
description of the harlor line U along the "depth of five (Vrt at
mean tide."

It is contended on tin part of defendant that the appniv.il
of the location was unconditional ami therefore the State has
given its consent to the railroad to condemn whatever bind i

included in its limits and counsel ay that "the giving and
accepting of the lease Mi-ieiid- ed all pnMccding for condemna-

tion, but it did not have the effect of dcstnying the appmval of
the location." Rut the 'cry object of the lca.--t war to prevent
the defendant from acquiring the fee of the land and the tlnv-emine- nt

was even unwilling to part with it by lca-- e for any
"specific time" and only agreed to lea-- e it to the Company fi.r
ten years and thereafter a lotur as the Company's fr.mchie
for a railroad continued, upon the condition that the pr mi- - --

should be surrendered to the overumcut ujm.u !MI d.iy- - notice
and tender for value of improvement-- . It would be unsuitable
to eon-id- cr the agreement for the u-- e of the land a- - --epar.ite and
distinct from the approval of the location. The two act- - were
contemporaneous and taken together con-titu- tc the of the
respective, parties. It i char to our mind- - that the appmval
of the location (of the terminal divi-io- n to the line of deep
water, including tin land to be condemned would never
have been driven bv the (lovernmmt. bad nt the lca-- e Writ

latnre can di prie thi State iby gran! ! pria?e InditiduU r
iiiMiih of it own r!iip of tho Mthmcrs'! larl titj jr i3'

navigable water of the l.arl-- T of Honolulu, i- -r tho .p; -:-o- ?i

of the uj-crior-
ity or thi nvi f th fJovr rnui nt 'T r-w- .-l

ne ..f the pnj-rt- y in o.ntmti ry.

H. Hackfeld & Co., Ltd.
SOLE AGENTS O-F-The Government estimates the value of such improvement

Portland Flouring Mills

and Sperry Flour Go:

Have just received a tone quantity of the f.JIowinc
' popular brands:

at $1G,5G0. which sum it will tender and pay at the end of
such ninety days; or, in lieu thereof such sum as shall be agreed

upon; or in default of agreement such sum as shall be named

by a board of arbitrators, according to the provisions of said lease.

I have the honor to be, your obedient servant,

(Sig.) J. A. King, Minister of the Interior.

''"'- -

On November 9th, 1S97, plaintiff received from defendant

company, the following communication, being notice of inten-

tion to condemn:

"To J. A. King, Minister" of the Interior of the Republic of

Hawaii, and the Republic of Hawaii, and whom it may

concern:
s Notice is hereby iven that (after the expiration of thirty

(30) days from the date hereof) the Oahu Railway vfc Land

o-- Company intends to take, and hereby takes and condemns the

portion of land below described from the land owned by the

Renublic of Hawaii, situated in and adjacent to Honolulu har--

GOLDKN CtATi: KLOUi:, OLYMPIC KLOUU,

st'PKR!: floui:, cascaiha kloui:,
C A-- C KlOtril, fJOLDKN LILY KLOUH,

PORTLAND KLOUi:, IiAYTON KI.OUI

. KLl)oi:.i)0 n.oui:

For Sale. at Lowest Prices,
O'A'

agreed upon.

It'is to be noticed that only a Mnall portion of the land of the
State under deep navigable water was demised to the Cotnan
or is included in the '"location." lint the Company seek to con-

demn the perpetual right of way for its water craft fmm the land
sought to be condemned to and over all the harbor of Honolulu.
Hoes this mean an cxelu-iv- o right of w.iv, or a priority in the
use of the richt of wav over the water-- of the harln.rf Thi.
as we have seen above, i- - not subicct to condemnation and it
is doubtful if the State as a tru-te- e for the public could con-sen- t

to part with it.

The evidence seems to us to --how that the ( to nm; n; de-

clined to let any part of the land under navigable water of the
harbor to go out of its control, and that the defendant Company
acreed with this poliev. The (Jovcrnmcnt ha- - never iriwti ent

to anvthincr that would deprive it elf of thi- - riuht.
It is evident from the correspondence and the tiu.d a-jr- e tin n;

in the lease of March l.'.th. 100. that the (lovt rnu.int ..

willing to assist the defendant Company with wharfage fa-Uit- it

mi far as possible without compromising its paramount riuht t

navigable water. Very likely aho it had not then an appropria-

tion or funds to do the wharf building it-e- lf and wa not then

H. Hackfeld & Co., Ltd

V

fior, Island of Oahu, as allowed by law and its charter, for the

purpose of constructing, maintaining and operating piers, jetties,

stations, sidings, wharves, warehouses and other houses, yards,

engines, machinery, signal posts and other apparatus, works and

conveniences proper in connection with its railway on the Island

of Oahu and the operation thereof.
Totice is hereby given that (after the expiration of thirty (30)

days from the date hereof) the Oahu Railway & Land Company

jntends to take and appropriate, and hereby takes and appro-

priates the perpetual light for the Oahu Railway & Land Com-

pany, its successors and assigns, to make, and if necessary, to

.maintain and use a right of way by water for vessels and all

other water craft of any draft whatsoever over and upon all

fffl KI P II Kl


