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(‘,nlllp:ln_y.s wharves at the same rate a= char
ment at its wharves,

6. After the Government shall have taken possession of =aid
premises under the power above given, or after t
said term, the Clomapany =hall have the right to ns=e, during the
term of its franchise, so much of the said premises for storage,
wharfage and transportation as may be necessary for the purpose
of the Company, for which the Government shall charge the
Company the same price that is charged by the Government for
like privileges; provided, however, that nothing ‘iu this section
contained shall prevent the Government from allowing the use
of said premises by other persons at such times and in such
manner as will not interfere with the business of the Company.

7. Notwithstanding the above demize if it should be deemed
neeessary at any time by the Minister of the Interior, to change
the location of said wharf or wharves or of any of the filled in
premiges for the benefit or improvement of the harbor of Hono-
lulu, the Government shall have the right at its own expense
to make such change without paying to the Company any con-
sequential damages for loss of use of =aid premises, loss of husi-
ness or otherwise, or any damages other than the kind specified
above.

8. The Company shall submit to the Minister of the Interior
the plans and speecifications of all fillings, walls and other strue-
tures proposed {o be placed upon said premises and the plan
showing the proposed location of the same and the proceeding
with the construction of the =ame shall be subject to the approval
by the Minister of the Interior of such plans and location.

9. The Company shall not fill in any land south and (or)
west of the fish pond lying south of the Oahu Jail, being the
lind other than that herein demised, until permission so to do
shall have been received®rom the Minister of the Tnterior in
order that definite plans concerning the final location of walls
and the improvement of thiz portion of the harbor mav be
arrived at and adopted.

The Company for itself, and its suceessors and assigns, liereby
covenants with the lessor and his successors in office and assigns,
that upon the expiration of the said term of the franchise of
said Company, or sooner upon the performance by the Govern-
ment of the conditions upon its part to be kept and performed,
the legsee will peaceably quit and deliver up to the said Minister,
or his successors in office or assigns, all of the premises hereby
demised, and the appurtenances thereon situate and thereto be-
_long:ing., |

In wifness whereof the party of the first part has hereto
set his hand and caused the seal of the Department of the In-
terior to he hereunto annexed, and the party of the seeond part
has caunsed its corporate name and seal to be hereunto placed by
John . Paty, president, and Cuartis P. Taukea, treasurer, the
day and year first above written.

(Signed by all the Cabinet Ministers and the president and
treasurer of the O. R. & L. Co.)

The status of the parties in this case continned under the
léase until September 27th, 1897, when the following notice
was sent by plaintiff to defendant:

DerParTMENT OF INTERIOR,

Honolulu, H. 1., Sept. 27, 1897.

B. F. DiLuinanay, Esq.,

General Manager, O. R. & L. Co.

Sir:—The Hawaiian Government hereby notifies the Oahu
Railway & Land Clo., of its intention to take possession at the
end of ninety days frqm this date, of the land lying on the west
side of the: Honolulu harbor, demised to the Company by the
Government on the 15th day of March, 1890, by lease of that
date, together with all the improvements on the same, not in-
cluding the coal hoisting plant. ~

The Government estimates the value of such improvements
at $16,560. which sum it will tender and pay at the end of
such ninety days; or, in lieu thereof such sum as shall be agreed
upon; or in default of agrecment such sum as shall be named
by a board of arbitrators, according to the provisions of said lease,

I ]1:1\'(' the ]mnur o ]w, your n]l(’tlivllf servant,

(Sig.) J. A. Kixa, Minister of the Interior.

On November 9th, 1897, plaintiff received from defendant
company, the following communication, being notice of mten:
tion to condemn:

“To J. A. King, Minister of the Interior of the Republic of
Hawaii, and the Republic of Hawaii, and whom it may
coneern:

. Notice is hereby ¢iven that (after the expiration of thirty
(30) days from the date hereof) the Oahu Railway & Land
Company intends to take, and hereby takes and condemns the
portion of land below described from the land owned by the
Republic of Hawaii, situated in and adjacent to Honolulu har-
Bor, Tsland of Oahu, as allowed by law and its charter, f.m' .the
purpose of constructing, maintaining and operating piers, jetties,
stations, sidings, wharves, warehouses and other houses, vards,
engines, machinery, signal posts and other apparatus, works and
eonveniences proper in eonnection with its railway on the Tsland
of Oahu and the operation thereof.

Totice is hereby given that (after the expiration of thirty (30)
davs from the date hereof) the Oahu Railway & Land Company
&n;ends to take aund appropriate, and hereby takes and appro-
priates the perpetual right for the Oalin Railway & Land Com-
pany, its successors and assigns, to make, and if necessarv, to
maintain and uvze a right of way by water for vessels and all
other water craft of any draft whatsoever over and upon all
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<aid !'-il:_"llT of way and evi A rtion thereat

The amount of land to e taken outside of « ‘14 .
amounts to seventv-nine hundredths (79100 aere, | the
"n!ll|'illl_\' t--filltslf--- 1Eto- value of such land 1o be 150000, whieh

amount will be paid to yvou at the office of the Company in
”Ullnllllll. or at such l'!;!f‘l' #= Vou mas I pleased to de=i

.
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The Company estimates the value of the perperual right of

way by water aforesaid to be 2100, which amonnt will |

bee paid
o Vou at the office of the '.”"‘i“'“‘ i Honoluli, or at <n
}'I:N‘i' as Vou mas e {-]l ased to -lu--i:_'l..u‘- .

Honolulu, November 9th, 1807,

ll't'ﬂ'l'i[rtiuu of land to be taken as afore=anl. I
perpetual right of way by water aforesaid

Beginning at a point formerly marked by & conervte monn
ment at the southeast corner of L. C. X, 11,225 R, P, 18791,
thence S. 712 397 W. 471 feet along said Lo . A, 11.225:
thenece S, 3 307 E. 25 feer: thenee S, G647 W, 91 foet: thene
S. 367 W, 84 feet; thenee S, 357 W. 118 feot: thenee S, 11
207 E. 25 feet: thenee N, 367 15”7 E. 155 feet: thenee N. 50
177 E. 388 feet: thenee N. 157 217 W, 54 feet 10 the initial

opint.

l.\'-i;_"lltal I-_\' ]'l'v'--E-IvuT and treasurer O, R, & L. ¢

Reference to the INGAP ACCOIPAn Ving the apphication for ap
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of the harbor was covered in the proposed terminal division,
and the letters of the Minister of the Interior of Oetober 301k,
recited in an earlier part of this déeision, approved the location
with the proviso that it should not bind the Government as to
the amount and location of the water front to be oceupicd by
the Company. The Company then reduced the arca of the
navigable water to be included in the terminal division 1o 1 3-10
acres, which as we understand it was the precise arca demised by
the lease. A portion only of the same s songht to be taken
by condemmnation of the Railroad Company being an area of
79-100 of an acre, the front line being considerably landward
of the front line of the demised premises; also the perpetual right
of way from the proposed condemmnation to and over evers
part of the harbor. It is to be regretted that the original map
showing the thus amended terminal division cannot be found
with the :!p[al'u\':ll of November 30 endorsed upon it. I:'\ T s b

ment of counsel however, a copy made from the original was
admitted in evidence. The lease itself recites that “Whereas
the Company acting upon the authority conferred npon it by law
has located a branch of its railroad from its station and depot
in Honolulu to the line of deep water in Honoluln harbor, the
same being known as the terminal division of said Company,
\‘.‘llit'll 'H(':llinll has been ;lp'-t‘n\'w‘ l»‘\‘ the ('ultilwt." and the
th‘ﬂ'l‘iptiull of the harbor line is along the "olc-]ﬂla of five feot at
mean tide.”

It is contended on the part of defendant that the appros al
of the location was unconditional and therefore the State has
gi\'t'n its consent to t]u- r:l.lll'n;ld to condemn \\‘hmr\'rr land 14
included in its limits and counsel say that “the giving and
accepting of the lease suspended all proceedings for condemna
tion, but it did not have the effect of ull-:-itru\‘in;: the ;llnpr--\'.ll of
the location.” Dut the very nlnjd't'l’ of the lease was to prevent
the defendant from acquiring the fee of the land and the Gov
ernment was even unwilling to part with it by lease for any

“specifie time and --nl.\' agreed to lease it to the Company fon

ten vears and thereafter as long as the Company’s franchis

i.tll' H | l';li]l‘--:ltl l‘I'II‘IIl“l"l. upon 117 *'-°!l'li':,-'?l ?.-.IT ‘::- s I
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contemporancous and taken together constitute the status of the
respective parties. It is clear to our minds that the approval

Hi' llu' lm';lii-ﬂl inl' Ih! T--I‘H:Eh;tl -].'l\'-.-'!‘-!:" £ 1’.!;-‘ ::l;-' t-:. -L-'t-
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h;l\'v ]ut'll "i\'l‘ll ‘“_\ '].t Grovernment, had no
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water. including the land sought to be condemmned w
' 1
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Tt is to be noticed that only a small portion of the land of tl

el it Lit

State inder dee P navigable water was demised to the Company,

"
demn the perpetual right of way for itz water eraft from the land

or is included in the “location.” DBut the Company secks to ¢

1

-nn,-‘l'hf fo lu- t'a'-h-]c-lllm--] to :'m". over ;:” f'h- !-..1:"!'- P 4 ?. ” -'Tnf-

Does this mean an exclusive right of wav, or a

‘.':;"'L L' .!l i h
use of the right of way over the waters of the harbor? This
as we have seen above, 1= not subieet to condemmnation and
is doubtful if the State asz a trustee for the public could
sent to part with it.

T}n' t'\'i|1n't!t'l' =C¢ms o U= to -]-.ns'.‘ that the G
clined to let any part of the land under navigabls teT o .
harbor to o out of its control, and that the defendant Co

agreed with this poliey. The Government has never

. 1.1 . - ¥ P e )it
consent to ;tt:\'iall':'_': that would deprive 1tselt of = L
- . - 1 ) ll . 1 .‘.
Tf 1= -'\'iIIl-HT Lrom the ¢corr -‘: ONUCICe A1l T

-lll the Il‘.l"t' of }!;11‘1']! l..-';... 1SO0, that the Government
willing to assist the defendant Company with whartage 1a
<o far as possible without compromising its paramount right to

navieable water. Very likely also it had not then an appropn

tion or funds to do the wharf building itself and was not then

HONOLULU, MARCIH,

a1, 1899,

. «topent, =t w hen '}-4 oo
it Was n ' . harf ro a0 and otherwise
prove the ha ] t ¢ s 1% res) 1iTyst 18 the ]o'.l-v f«-.’ the
i he o 1
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i~ ' i nght of condemnatsos

T IV here for the r herv diws it vk 1o eondemin.
Other o . Kipoe. N.H.R. R. 6% N, Y. 2257, which
! ! that the cove ant by Jessee 1o return the '..ll'ltl at the :!l-l

4 he te I 1= s bar to comden !c.n':.--!l i'r--v~-”ﬂ::‘- i'b el It
nt here, considering the public nature of the property iu
{He=T 100 AN thie cases e1tee] ary i.y.-u-‘iill-_:- v a jany having .

T ?:_:‘: f Tin « nent doernam under \' £| ’I tor eviadde uan ]-"‘i\.".q
property, In ¢ g T Hilkrmia R. R. Ca. 45 N\ J. 1. 43:
Tai's Fave, r. Central Aswlum 102 Mass, 15,

\r;:'—.-.- I T that the Jefe .‘.-l,..uz ii.t- th mhl Ran :-hl!cl

harves. by forve of its charter which specially allows the
lefendant to do this.  DBut this must mean the defendant has the

| right to build wharves (if this means wharves over deep hartwr
| water) upon land to which they mavy have becous entithed b
grant or ¢aoh=ont { thie State The enune ration of "t\‘uﬂ\!""
among other anthorized <trnctures, i« not saficient of =il 10
COnStItUte 4 COneCssion "_‘- the State of the l”i;:‘ﬂ "f the defe h-l-lll'n
to condemn the property upon which the wharves may be built.

It is also contended by Jdefendant that the defendant, as a
riparian proprictor, it owning land bounded by the navigabd
waler --!. 1].' L..rl--r. 1...-'- ?1 . ":;.:!l: -*f S ey !lla 1Lan lg'.l“- |-.u‘.
and to build wharves in furtherance of this b, The main
case s Yates v. Milwaukee, 10 Wall, 197%.

Without expressing any view on this matter, we say tha
the case b fore us does not raise this TS TN wlitch 3« the l;gi.'
of the [-I.tin’i'.! for nt:j--;tt Jefendant™s eondemnation |-h-----ll!l::-

| and defendant wonld not seek to condemin that which it has

riﬂ!ll o 1sar,
Having found that the defendant bhas no nglint of condemna

linﬂ -'f the ]'r'-[nll_\ mn "tln-:an-h_ ae hold that a 'n‘l‘l-'lﬁl.a. in

j!liu'linll should be sned in arvonlance with the views hermin
‘ Y[*h'ﬂ"'il-

l'!%'rrr .u'-‘wl'\‘;ll;:l_\'.

1. N. Havtwell and Attowney General Smith for ltlllh?iﬂ

F. M. Hateh, and Kinwnew, Ballon & Wet€lapahan 1§ &
defendant.

CONCURRING OFINION OF JUIMGE VPERRY

Assuming that our statute or statules purport to gZrant e
the Oalin Railway & Land Company the right to condemn
property whether belonging to the Government or to others, the
exercise of sach ri;ld .u_\‘ the ('ﬂlllldll'\‘ T \‘l‘ﬂl“"l‘- t!l‘l‘llﬂ*l
Ly statute to such property as lies within the lines of its road as
approved by the Cabinet I comcur in the cmclusion seackhed
in the foregoing opanion that the Cabunet has nol unconditionally
:lppna\ul the location of the n-;-mtlcm'- road or ite wherves
over the land which is the -ul-jn't of these ['\-rvvtlill.p wr as 1o
cipower the respondent to condean au:l take the said land for
s oW " s :.u-l. therefor 4 in the conclusion that the ﬂ‘*[l“’l‘lﬂ
ll.'.l- o ri;_',inl of u'un-lc :nluli--ll --f ﬂu* [ihl’--ﬂ“ in cllln-hun llul
that a perpetual injunction should be isued against the respond-
ent, 2« in the alove decision set forth: st think that the .llll’b-
tion of this view |-_\ the Court h'n-lrr- it UL IO ry Run = b LAl
an opinion on the iest ion of whether or how far the legie-
lature can deprive the State (by grant to private individuals or
.»-uulunin «) of s om l.--r-!lip of the auluncrgesd lansds ander the
navigable waters of the harbor of Honoluln, or on the guestion

of the superiority or otherwise of the Government™s ne or o

hucﬂl LLE] --I. :'1" s e T in ety ey,
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. H. Hackfeld & Co., Ltd.

—~SOLE AGENTS OF-

Portland Flouring Mills
ano Sperry Flour Co.

-
Have just received a large quantity of the f llowing
popular brands:
GOLDEN GATE FLOUR, OLYMPIC FLOUR.
SUPERE FLOUR, CASCADIA FLOUR,
C & C FLOUR, GOLDEN LILY FLOUR,
PORTLAND FLOUR, DAYTON FlLOUR,
ELDORADO PFILOUR, .

- - - -

For Sale.at Lowest Prices.
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H. Hackfeld & Co., Ltd.
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