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explosion which in turn caused the fire, the loss would be re-
garded as eansed proximately by the invasion and not by either
the fire or the explosion and the insurer wonld not be liable, So
il!'ﬁ' \\'Ill'f‘l' lu-pk la.\' ﬁn- i-. i];-“rr--] ;!,'._:i!i!l.-l '.Illil "li-:-_\-‘. v;u[,.-.m] 'lil'f‘l‘ﬂ\'
Oor ilnlirl-t'll_\' ln.\' urlh-r of uany civil alllilul"il}'" is t-.\&m‘ptml, the o;'-
der and not the fire should be regarded as the proximgte cause;
and if loss canzed olirm-r]_\ or ilnlil‘!-vtl_\’ h_\_' ]flll}.:il(' were t‘xt-t-pt(_-d
and not ]lr-- cansed ]l_\’ order of any civil Elllthul’it.\‘, the Iplagno
and not the order might be regarded as the cause, within the
weaning of the contract.  But since loss H_\‘ plague is neither in-
sured against nor excepted, the plague canmot be regarded as the
catse of the loss of property destroved by fire ordered by eivil
We may add

also that here as in the Virginia case there was not the same

anthority, though in consequence of the plague.

pressing necessity for the destrnction of the property either in
point of time or as to the method of destroving it as there was in

the case ot ’n.wr;‘fnu'!- o. r. .'fmuL

Nor was there the same ree-
ognized duty to de strov itat all.  In cases of that kind there was
a well recognized l||i“f;|l'_\' In'-'l'.u-i'.‘\ and l[llT_\‘ to |l|'r—|r‘u'\' prop-
erty of that kind vnder such eireumstances, so that in making
the contruet such losses conld :'.|irl".‘ be considered as intended to
come within the scope of the exception. But there is no well
kn-ml, “,-l-,-.‘-..ifl\ or -]m_\ or irru-'tit e of !Hlt'llillg hllill]ill;_'.- in case
On the

whole we are of opinion that within the meaning of these policies

ol ]'l-'":.:ll" or other infections or runm}_:"luuw diséases,

the loss mimst be regarded as cansed by the order of the Board of
Health and not by the bubonic plagne.  Whether the Board was
Justified in issuing the order is a question not before us,

Judgment for the defendant in the first of these eases,
ceptions overruled in the second.

J.T. De Bolt for the plaintiff in the first case,

W. R. Custle and P. L. Wearver for the defendant.

P. Nevmann and W, A.-Whiting for the plaintiffs in the see-
Hllll Case,

L. (. M. Robertson and L.

Ex-

A. Thurston for the defendant.

IN THE SUPREME COURT OF THE TERRITORY OF
- IHHTAWAIL

Serrevper Teryv. 1900,

WONG CHOW, WONG CHEW YOU, LAM KAI CHOW
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any loss or damage caused by civii commotion.

OPINION OF THE COURT BY FREAR, C.J.

This is one of three fire insurance cases ;ll‘;lll*nl at this term,
representative of many others, arising ont of the burning of
“Chinatown’” in th‘r‘ city of Honolulu on the 20th of last Jan-
uary. The action is for $5,000 upoy a policy issued by the de
fendant company, of Hamburg, Germany, upon the merchandise
contained in the plaintiffs’ store on Maunakea street, a little
above King streety in this eity,

The case was tried by the cireuit court, jury waived, and judg
ment rendered for the |rl.‘|il|lilf- and now eomes here on several
q .\t'd-plinll-_

The only questions raised are whether there was a “eivil com
mwotion” and, if so, whether that caused the fire—so as to 1:l'i1|;_'
the ease within the provision of the poliey that the company
should “not be lable for any loss or damage cansed by means of
invasion, insnrrection, riot, eivil commaotion, or wmilitary or
usurped power.”

The facts are il:'it‘ﬂ_\ as follows: The bubonie II];I;.:III‘ broke
out in Honolulu on December 12, 1899, A number of cases
oeenrred in Chinatown, which was in an insanitary condition,
and several in other parts of the eity. Chinatown, consisting of
fifteen bloeks, bounded by the Nunanu stream and Kukui, Nuu-
ann, Marine and Queen streets, was placed in quarantine by the
Board of Health, and to maintain the qunarantine the local mili-
tin was placed on duty. Subsequently the city of Honolulu was
quarantined from the rest of the island and trathie with that as<
well as with the other islands and f--r‘c-i;_'u ports was carried on
(ny toa Iiln_ih-'l extent and under regulations of the Board of

“r:t]!ll.

mittee,” whieb, acting under the directions of the Board, nnder

The people organized “The Citizens” Sanitary Com-

took the work of 'making a honse to house inspeetion of the city
twice a dav. Several hfndred people were engaged in this work.
For a time the courts snspended business for the most part and
siness lionses opened late and elosed early in order to enable
‘ Illhlu_\‘!'l'h to as=ist in the work of inalwt‘tiun and other work con-
nected with the plagne. The quarantine was finally raised in
the month of May, 1900, .

In the early part of January the Board adopted fire as & means
of disinfection and thereafter from time to time until the 20th
of that month burned a number of buildings. After inspecting
the locality. the Board on the 10th of that month passed a reso-
Intion -iw:luring that a certain ]:nrtiun of what was known as
Block 15. the bloek in Chinatown furthest inland or to the
windward when the trade winds blew, was in an insanitary eon-
dition and infected by bubonie plague, that the infeetion could
not be removed by any means but fire, and ordering that all the
buildings within that portion of the block be destroyed by fire.
The President of the Board thereupon directed ome of the Fire
Commissioners to burn sueh buildings. The Fire Commissioner
caused the fire to be started by and under the supervision of the
Honolulu Fire Department on the morning of the 20th of Jan-
uary. The fire, having been so started, accidentally spread to
Kaumakapili Church in the same bloek and thence through near-
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Iy all the blocks in.Chinatown to the water front, including the
store of the plaintiffs, which was several blocks from where the
h-l'l' started.  There was only a moderate breeze blowing at the
time and no eflicient cause intervened between the setting of the
fire under the orders of the Health authorities and the burning of
the merchandise in the plaintiffs’ store.  Such substantially are
the facts as found by the trial court and supported by the evi-
dence. That court found that these facts did not show a “civil
commotion” within the meaning of the policy and it is to this that
objection is taken.

Counsel for the defendant would have the court find that a
civil commotion was oceasioned upon the outbreak of the plague
and continued until the 20th of January when the fire in question
was started by the Health anthorities, The phrase “civil commo-
tion” is no doubt of broad meaning but it cannot, be stretched to
cover the condition prevailing in this city during the period
preceding the fire in question. Naturally, courts have seldom
been called upon to construe this phrase. Lord Mansfield, ap-
plying it to the riot acts of 1780, said: *I think a eivil commo-
tion is this, an insurrection of the people for general purposes,
though it may not amount to a rebellion while there is a usurped
power.”  Langsdale v. Mason, quoted in Joyee, Ins., Sec. 2581,
This is said to have been quoted in Portsmouth Tns. Co. r.
Reynolds, 32 Gratt (Va.) 622. 6 Aw. & Eng. Ene. of Law, 2nd
Ed. 291, In Spruill v. N. €. Mut. Life Ins Co., 46 N, C. 126,
a case of insurance upon the life of a fugitive slave who was
shot by persons attempting to capture him, the court, holding
that there was no civil commotion, said: *A commotion is de-
fined by the lexicographer referred to, (Worcester) to be a
tumult; and a tumult to be a promiscuous commotion of a mul-
titude; an irregular violence; a wild commotion. A civil com-
motion, therefore, requires the wild or irregular action of mgny
persons assembled togethér.” It is true that in this case the
business of the courts and of the community was more or less
interrupted, but that is not sufficient to make a civil commotion,
There was nothing of a wild, tumultuous, violent, turbulent or
seditious nature which the phrase is generally understood to im-
ply and which it was intended to imply in this policy as shown by
the words with which it is associated. The interruption to busi-
ness was orderly, deliberate and for peaceful and landable pur-
poses.  These words cannot be taken strictly in their etymologi-
cal meaning—as a moving together not military, ecclesiastical,
&e. If so, they would inelude the ordinary eelebration of a holi-
day—when business is more interruptéd than it was during the
plague here, or they would even include many oceurrences in the
ordinary course of business or social life. The words have grown
to have a different meaning. The plague or epidemic itself was
not a civil eommotion nor did it cause a civil commotion. There
vas, it is true, considerable excitement after the fire department
lost control of the fire, for several thousand people were obliged
to leave their homes in haste in order to escape the flames and
Lad to be safely conducted elsewhere and not allowed to seatter
in the uninfected portions of the city, but if there was a civil
commotion then, it did not cavse the fire. The fire caused'it.

It may be that a fire of this kind is so unusual that the insur-
ance company (id not in fact contemplate it and that it con-
templated only ordinary risks, ,but we must go by ghe terms of
the policy and hold it to cover all loss or damage by fire net in-
cluded in one of the excepted risks. The probable intention of
the parties may aid in the construction of doubtful phrases in the
poliey, but cannot alter the plain meaning of its langunage.

If bubonie pl#gue were named in the policy as one of the ex-
i"'['t(‘ll.l'if-‘kﬂ it might be a nice question whether that was the
proximate canse of the fire, but that was not mentioned as an ex-
cepted risk.

The plagne itself was not a c¢ivil commotion and the facts of
the ease Jo not show that it caused a civil commotion prior to
the fire in question. It is dnnecessary to go further and say
whether, if the condition existing prior to the fire could be prop-
erly deseriled as a eivil commeotion, it, rather than the plague or
the order of the IHealth authorities, was the canse of the fire.
The policy excepts losses cauged by eivil commotion, not losses
which merely ocenr in time of civil commotion.

The exeeptions are overruled.

Paul Newmann and W, Austin Whiting for the plaintiffs.

1. A. Thurston and Raobertson & Wilder for the defendant.
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