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explosion which in turn caused the fire, the loss would he re-
garded a, caused proximately hy the invasion and not hy either
the fin or the exphion and the insurer would not le liable. So
here where loss hy fiie i insured against and 'ioss caused directlv
"T indirectly hy order of any civil authority" is excepted, the or-
der and not the fire should he regarded as the proximate cause;
and if lo caused directly or indirectly hy plague were excepted
and not loss caused hy order of any civil authority, the plague
and not the order might le regarded as the cause, within the
meaning of the contract. Iut since loss hy plague is neither in-

sured against nor excepted, the plague caiiuot he regarded as the
eatise of the loss of property destroyed hy fire ordered hy civil
authority, though in consequence of the plague. AVe may add
also that here as in the Virginia case there was not the same
pressing necessity for the destruction of the property either in
point of time or as to the method of destroying it as there was in
the ease of Insurance Co. r. Hoon. Xor was there the same rec-
ognized dutv to destrov it-i- t all. In eases of that kind there was
a well recognized military necessity and duty to destroy prop-
erty of thut kind under such circumstances, so that in making
the contract such losses could fairly lc considered as intended to
come within the scojk? of the exception. Ihu there is no well
known necesfity or duty or practice of burning buildings in case
of plague or other infectious or contagious diseases. On the
whole we are of opinion that within the meaning of these policies
thel o-v- s must Ik regarded as caused by the order of the Board of
Health ami not by the bulonic plague. Whether the Board was
justified in issuing the order is a cpicstion not before us.

Judgment for the defendant in the first of these cases.- - Ex-

ceptions overruled in the second. , .

. T. l)c Holt for the plaintiff in the first case. . , .

' H A. CWr and .. A. UY'nr for tlie defendant.
'. Xt unnnnt and W. A.Yhitimj for the plaintiffs in the sec-

ond ease.
.1. . .1. 1'oln-rtMo- and A. .1. Thurston for the defendant.
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, t tl.r v'"v rimieiit authority wa uu independent
. i,r . aii-- e. In case then- - was no attack in

, !, .m urgent i.ecfity a in the other. And in

ly all the blocks In .Chinatown 'to the water front,, including the
store of the plaintiffs, which was several blocks from where the '

fire started. There was only a moderate breeze "blowing at the
time and no efficient cause intervened between the setting of the
fire under the orders of the Health authorities and the burning of
the merchandise in the plaintiffs' store. Such substantially are '
the facts as found by the trial court and supported by the evi-
dence. That court found that these. facte did not show a "civil
commotion" within the meaning of the policy and it is to this that
objection is taken.

Counsel for the defendant would have the court find that a
civil commotion was occasioned upon the outbreak of the plague
and continued until the 20th of January when the fire in question '

was started by the Health authorities, i Tlie phrase "civil commo--
;

tion" is no doubt of broad meaning but it cannot be stretched to "

cover the condition prevailing in this eity during the period
preceding the fire in question. Naturally, courts have seldom
been called upon to construe this phrase. Lord Mansfield, ap-plyi-

ng

it to the riot acts of 17S0, said: "I think a eivif.coimno- -
"

tion is this, an insurrection of the eople for general purposes,
though it may not amount to a rebellion while there is a usurped
power." Lunasdalcv. Mason, quoted in Joyce, Ins., Sec. 2581i
This is said to have been quoted in Portsmouth 7ns. .Co. r.
Reynolds, 32 Graft (Va'.)!22. G Am."& Eng. Enc. of Law, 2nd
Ed. 291.; In 8phtiU r. XV C. Mut. Life Ins Co., 46 N. C. 120,''
a case of insurance upon the life nt a fugitive slave who was
shot by persons attempting to capture him, the court, holding .

that there' was no civil commotion, said: "A commotion is de-

fined by the lexicographer referred to, (Worcester)' to be a'
fumult; and a tumult to be 'a promiscuous commotion of a mul-

titude; an irregular violence; a wild commotion. A civil com- - '

motion, therefore, requires the wild or irregular action of many --

persons assembled together." It is true that in this case the
business of the courts and of the community was more or less
interrupted, but that ia not sufficient to make a civil commotion."
There was nothing of a wild,' tumultuous, violent, turbulentbr
seditious nature which the phrase is generally understood to im-

ply and which it was intended to imply in this policy as shown by '

the words with which it is associated. The interruption to busi--' '

ness was orderly, deliberate and for peaceful and laudable pur-

poses. These words cannot be taken strictly in their etymologi-
cal meaning as a moving together not military, ecclesiastical,
&e. If so, they would include the ordinary celebration of alioli-da- y

when business is more interrupted than it was during the
plague here, or they would even Include many occurrences in the
ordinary course of business or social life. The words have grown :.

.

to have a different meaning. The plague or epidemic itself was

not a civil commotion nor did it cause a civil commotion. There ; '
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was, it is true, considerable excitement after the fire department.-los- t

control of the fire, for several thousand people were' obliged'
to leave their homes in haste in order to escape the flames and
had to be safely conducted elsewhere and not allowed to scatter
in the uninfected portions of the city, but if there was a civil v'

commotion then, it did not cause the fire. The fire caused1 it. :

It may be that a fire of this kind is so unusual that the insur-
ance company did riot in fact contemplate it and that it .con-

templated only ordinary' risks,'tbut we must go by the terms of
the policy and hold it to cover all loss or damage by fire not in--

eluded in one of the excepted risks. The probable intention of ' '

the parties may aid in the construction bi doubtful phrases in the 'V

policy, but cannot alter the plain meaning of its language.
If bubonic plague were named in the policy as one of the ex-

cepted risks it might be a nice question whether that was' the""

proximate cause of the fire, but that was not mentioned as an ex-- ' '

cepted risk.
Tlie plague itself wa? not a civil commotion and the facts of

the case do not show that it caused a civil commotion prior to .

the fire in question. It is iinne?essary to go further and say
whether, if the condition' existing prior to the fire could be prop-- y
erly described as a civil commotion, it, rather than the plague or
the order of the Health authorities, was the cause of the fire." '

The jolicy excepts losses caused by civil commotion, not losses ' ;
which mertly occur in time of civil commotion. " ' ' ' "-i-- , f.' t

The exceptions are overruled. . ..

Haul Xeninann and W. Austin Whiting for the plaintiffs.
h. A. Thurston and Robertson-- ' & Wilder for-th- e defendant
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"Mi iii"Itd, of iicreitv. resistance hv the con.stitut.el
M'f the pcrnment, and the employment of it mili-- I

ifnietii.n of oroixTtv !( Hnr waouite as likelv to
I hy p . i.f, lin e to tlie usurping inilttarv iow(r as hy the

"'"'."ti "fth.it i.wer itself. Thi mut have Ixen foremen
"'I'p'l whrti the insurance was effected. It i ditliculf,

I iii ve that, the nrtie intetidefl to confine the ti- -

IX TIIK SiriMJEMK COl'UT OF THE TERRITORY OF

- HAWAII.

Skptkmber Tkum, 1900.

W()X(i CHOW, WOX5 CHKW YOC, AAM KAI CHOW
and LAM YIX( CHIX, partners doing business under
the tinu name of YEE WO CHAX CO. r. THE
TRANSATLANTIC FIRE IXSITRAXCE COMPANY,
Limited.

EXCKPTIONM HiO.M ClIUTIT ColRT, FlKST ClRCUIT.

Sl MMITTKO OcroltKi: (!. 1!M0. DkcIDKO OtTOCEIt .'i0, 1 900.

Fkkak, C.J., O.vi.HKArni and Rf RRv, .1.1.

I;i an rpldor.iic cf bubonic plague t ne Hea'th' authorities set tire to
ren-l- n buMtllags declared to be lntVct- - d. f;cirv;h!ch the Are spread,
by accident to otier buildings inoludirig Lhe plaintiffs' store con-
taining goods covered by a policy f li.suran.ee. Held, that the
clrctonstanecs set forth in the opinion Jid .not show that tli !oss.
was caused by a civil commotion so as to exempt the insurers
under Ihe rlni.se In the policy that they should not be liable for
any los3 or damage caused by civii commotion.

OPINION OP TUG COl RT BY FREAR. C.J.

This is one of three tire insurance cases argued at this term,
representative of many others, arising out of the burning of
"Chinatown" in the citv of Honolulu on the 20th of last Jan-nar- y.

The action is for $.",000 upoy, a olicy issued by the de-

fendant company, of Hamburg, Germany, upon the merchandise
contained in the plaintiffs store on Maunakea street, a little
alove King street, in this city.

The case was tried by the circuit court, jury waived, and judg-
ment rendered for the plaintiffs and now conies here on several
exceptions.

The only questions raised are whether there was a ''civil com-

motion" and, if so, whether that caused the fire so as to bring
the case within the provision of the m diey that the company
should ''not lo liable for any los or damage caused by means of
invasion, insurrection, riot, viril vomtnotlon, or military or
usurped power."

The facts are briefly as follows: The bubonic plague broke
out in Honolulu on I)eccmler 12, 1S99. A number of eases
occurred in Chinatown, which was in an insanitary condition,
and several in other part of the eity. Chinatown, consisting of
fifteen blocks, Iwuinded by the Nuuanu stream and Kukui, Nuu-mit- i,

Marine ami Queen streets, was placed' in quarantine by the
Hoard of Health, and to maintain the quarantine the local mili-

tia was placed on duty. Sulsepiently the city of Honolulu was

quarantined from the rest of the island and traffic with that as

well as with the other islands and foreign ports was carried on

t n'y to a liinitcU extent and under regulations of the lioard of
I(ealth. The ieople organized uThe Citizens' Sanitary Com-

mittee,'' whieb, acting under the directions of the Board, under-

took the work of "making a house to house inspection of the city
twice a day. Several hlfndred people were engaged in this work.

For a time the courts suspended business for the most part and

business houses opcncil late and closed early in order to enable
employee to assist in the work of insjection and other work con-

nected with the plague. The quarantine'was finally raised in

the month of May, 1900. 1

In the early jmrt of January the Board adopted fire as a means

of disinfection and thereafter from time to time until the 20th

of that month burnnl a number of buildings. After inspecting

the locality, the Board on the 10th of that month passed a reso-

lution declaring that a certain iortion of what was known as

Bl'K-- k 1.", the block in Chinatown furthest inland or to the

windward when the trade winds blew, was in an insanitary con-

dition and infected by bubonic plague, that the infection could '

not le removed by any means but fire,' and ordering that all the
buildings within that portion iff the.block be destroyed by fire.

The President of the Board thereupon directed one of the Fire
Commissioners to burn such buildings. - The F'ire Commissioner
caused the fire to le started by and under the supervision of the
Honolulu Fire Department on the morning of the 20th of 'Jan-

uary. The fire, having been so started, accidentally spread to
Kaumakapili Church in the same block and thence through near

'"i''ii"ii within the limits to which the assured would
:.'.!,. if.

:.'"'! he -- ,ii. that was not anticipated which military
n.ur,,;, ,, t fir iusunrs and the assured mu.'t

"
"m-- I t"p .ii- h action hy the Federal forces n a prohahle
u' ,i "ti.Mui tier of an overpowering attack njm the
'i :nv,(.!ii,; p U llioiis fon'e. Having excepted from the

;

n for imeh an attack, they excepted
' ? 'i-- I'ilitv f..r the con-eonenc- es ren-oua- hl V to ho an- -

i
in it. ARTISTIC'"'nnlir that we must p luck for the cause at Iea.t

f" , as diown hy all the ea-- e cittd alove, culd it
'"'r;ll';.v '' tiMi-hd that the jurfies did not intend that "h

'!,,,' ,.r indireeflv hy irhr of any civil authority"
'r,'s liU the I. resent J When W is cau-e- d hy

.
' I .1 . .. ...a, I 1 .

FfHSlUaa cloacae

' "'M .nin,.,rify, the otlicer or otheinl lKiy, unless IT

'"' ".' " I ?hi ,,f ir authority, that it cannot 1' n- -
": " 's a "ivil authority at all, necessarily acts in
'" '

e.iu-- e or reason. It may destroy property
' ' i " "I of an epidemie or .to prevent an inva-io- n of

"i . j J other purjM-s- . Whether, if the civil

I v v i rv a u
H ii VI 11y tin ii (I'll

l i". i f (Ii.. ..( i.K..i.tif t iin.vf iit. tlie
. ;--k wcwff

4 t.n. " ' ui.uld come within the exceotioii, we
I'- h M-e the tire, tl e spread of which i --ought

' is flie . tv risk insured againf. In thi ea-- e,

'"' r.-- k iti-nr- against. If the exemption wa not
' ' " i I" i ...j Ii'.. . ... ...t... .... t !ntoi1eil to AT THEi - him i lie i. T.f ii i , u i n t - -

' "
' ,,f .j,,, pr,,ximate cau.-- e in the h gal

:
, Xf, t ,, wu,t the main ri,sk inunl

xl !,. exemption is. For infanee, if h- -s hy tire
II,.., f, iLr iiiisf and los hv explosion i the ex- -

',1 - t.d.eti fo include Ios caused hv tin oeca,ion- -

HAWAIIAN GAZETTE - OFFICEv,,'" a- II ius that, cau-e- d hv the shN'k of the ex- -

'III?
''i"ti is in effect "loss caueil directly or" I .'t

" ...1 1..- - ..vtJoSiitl! . i !V,.v,
" .iv,i " men iu case a urc is ciiii-'- h i"v

k. 'p I 'M , iiif-- 4 tin, rt1iMioii i reiranleU as tne
,. " 'he i,,slir,.r 4 uut 1'iaMo. Jlut if lo-- s causal

' m . j.f.M, the h-- .s is retarded a caus d hy tJie
i'c Read the AdvertiserI, I t - t..tv mill th in- -,' il'l.l

i;j ; .' ' .l 1ll OIIIV ni"n i;v "'" r. Am. f,,t. Fur ami Mmiiir In.
;. e u in r ea-- 1 wouiu mi' t t"n - -
' li tn .. i . . ... ...

hw, ' Ai-'- f .eau-e- d that. And vet it invasion -- err 75 Cents a 'Month."K '""i . hot from the invaling army cansd an


