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: lthe United States has power to acquire
jterritory and no power to govern it
when acquired.”

In this case the court said further en

Able Argument of Attorney General
Griggs Before Supreme Court.

DECISION TO FIX THE STATUS OF THE
UNITED STATES ISLAND POSSESSIONS

cation by America’s

Philippines and Porto Rico Furnish the Test Cases for Adjudi-

Highest Tribunal Sit.

ting In Washington.

WASHINGTON Dec, Ii~In the
United States Supreme Court today ar-
Fument wis begun In two cases, the
decinion of which n expectsd to fix the
stntus «f Parto Ries and the Philip-
pine slunds and other insular posses-
slons acquired through the war with

proper; o say whether thelr people are
¢itinenn and to Indleate whether the
constitution fellows the flax.

tme of the cases |s that of John M.
Gostee, whoe In June, 1888, imported
frem Forto Hico a quantity of leaf to-
baceo into the United Btates through
the purt of New York and pro-

tested agninst the assessment of Juty

on the importation, claiming that the
tebaccy was

portation was not a forelgn country.
nd becmuss, thersfore, the Imposition
of duties an goods brought from a

o Rtates Into & port of the United
Hiaten o not Inwfol and valld under
the commtitution.”™

The collector of the port and the
board of general appralsers bath ruled
agninst him, as did4 the [Tnited States
Cireuit Court for the Bouthern District
nf New York, when Coetge took the
cane before that tribunal. From the
opinlon of that court the Importer ap-
penled ta the United Hiates Bupreme
Court

The other case Is known ar the four-
teen dlamaond rings case. In that suit
the clalmant (a one Manuel Popke. who
served as a soldier of the T'nlted States

‘n Luson, Philippine Islands. While
there he purchased or acquired the
ring2 In question and brought them to
the Tnited Etates without paying duty
on them some time In the year 1899,
hetween July 1ist and September 205th,
The ringe were selzed on May S 15800,

at Chicage by & TTnited Statex custom
aMoer merchandize liable to Jduty
ahleh ahould have bheen Invaleed., and
was fraudalently imported and bronght
ints the TT'nited Hiptas contrary to law
An information for the forfeiture of
the ringes was filed on hehalf the
fOovernment June 1. 1800, to which the
|eleimant pleaded, sefting up that at the
‘nm-- he ncgured property
was a part of the territory of

na

of

the Luzon

the

pitizen of the TUnited Htates under the
constitution and particularly under
section 1. article IV, thereof, and he In-

sleted that under article .. section 6,
Congreoes in roquired to see that all
taxen and MAutles shall be uniform

throughout the T'nited States To this
plen the TTnited Siates demurred and
upon hearing of the demurrer the Dis-
'll“il‘l Court gave judgment of forfelture
lta the Government. This Judgment
the clnimant removed into the Bupreme
Court by a writ of error,

Mr. Grigex’ plea was based upon a
nrief of 200 pages. the greater part of
which s devoted to presemting the ar-
gument of the United States, while the
remalning portion s in the shape of an
appendix giving the text of the peace
trealy between the United States and

fpain and alse the text of other trea-
tll-n supposed to bear upon Lthe ques-
tion,

GENERAL PROPOSITIONS.

I presenting the Covernment's side
of the eontroversy the Altorney (ener-
lm fl. st stated the two first cases upon
|which the proceeding in based. This was
followed by a general explanation and
lsumming up of the Government s posi-
tiom, after which came the citation of
 mnumerable authorities, under appro-
|prulo headings, with pertinent run-
ning comment upon them. The Attor-
|ney General contended that the United
finies has the power to acquire terri-
tory, that having scquired it it has the
right to govern it that administrative
|nm-trurflm. Congressional actlon and
judicinl precedent affrm that every port
in & oeded country is properly regarded
as foreign untll laws are extended by
Congress fo the new ns: that
the clause of the Constitution of the
United States declaring duties uniform
thronghout the United States Is not ap-
pHenble to new possessions, and that
the Constitution does not extend of Its
own foroe over acquired territory.

In his general contention on behalf of
the United States, Mr. Griges nrgued
that his opponents Wers wWrang from

*n for some time at pl_"huh a logal and constitutional point of

w, sferring to the legal aspect of
::I: mu': he asserted that the Dingley
Act sppiied to merchandise imported
from Porto Rico and the Phillppines
after their cession 8o the United States
the same as It did before, and that in

Hpain, with respect to the United States |

not m{%‘ to duty be-
Llll..- “Porto Rieo at 'he time of lm-'

place within the territary of tfe Unit- !

United States and that the selzure was
eanteary to the clalmant’'s rights as "

view of the fact that tafiff laws are in
rem, there iIs no principle of jus-
(tiee, must less of constitutional re-
 Etriction which forblds Congress from
taxing in this way the merchandise of
outlying possessions of the United
Stales when brought into ports of the
 Unilon.

He Inid down as established the two
following propositions:

(1) That the tariff act of 1897 was In-
|n-mled by Congress to classify as for-
elgn all countries not a part of or be-
(longin*™ to the United States at the
|time of its pussage, and the subsequent
jression of the Spanish islands to the
lt'nltod States did hot operate to admit
{Imports from those (slands free of duty
under that law,

‘ (2) That the tariff act so construed
and enforced violates no constitutional
lrule of uniformity.

i POWERS UNTRAMMELED.

Taking up the constitutional question

Lthe Attorney General declares . that
‘lhrre was no doubt that it was the in-
(tention of the Faris treaty not Lo make
jthe ceded Inlands a part of the United
States and also that it was intended not
to make the inhabitants of those isiands
|citizens. The only thing that could jus-
(Hly a declaration that the treaty i= in-
{valld would be that it violates the Con-
stitution of the United States,
i Calling attention to the fact that
thoese who sttack the treaty rest their
cdse Upon noe specific provision of the
|Constitution, but rather upon a princl-
ple of our Government, which they say
"forblds this nation to hold sovereignty
over subject territory which it does not
make a part of itself under the Consti-
‘“tutlon, Mr. Griges sald

‘If this were true, it would be a lim-
Mation upon the usual and necessary
powers of A sovereign Independent na-
tionn of such tremendous importance as

to Justify us in inquiring why it was
not clearly expressed In  the funda-
mental law by the men who drafted
our Constitution. They were learned In
the law of nations, they knew the nas
ture of colonles and provinces, and
how they wWere acquired by treaty and
congquest and discovery, and how they
were held and governed by other na-
tlons. They gave to the nation they
founded the usual untrammeled pow-
ers of making war and treatles, the
most frequent methods by which for-
«ign territory is acquired by the na-
tions of the earth. If they intendsd to
restrict qr Hmit  thelr government in
these reapects, would they not have

dome 8o in express terms? They did not
do mo by any Inwguage which can even
be suggested as capable of such Import
and it s therefore right—nmay, neces-
ery—to conclude that they did not in-
tend to do 8o

CONGHRESS MUST ACT ’

He declared that It could be positively
shown that so far from their intending
to organize a government which should
be Ineapable of acquiring foreign terri-
tory except upon condition of making
it an organic part of the [Tnlted States,
the early state

smen of the republie
were under the impression that no ter-
ritory could be annexed to and become
i part of the T'nited States without

amending the Constitution

I shall show.,” he sald “that the prac- !

tical construction put upon the Consti-
tution by the Executive and Congres-
#lonal branches of the Government for
100 years has, with one partial excep-
tion. been uniform In regarding acquir-
ed territory as neither bound nor prive
ileged by that Instrument untl]l brought
within its operation, e¢ither by expreas
compact in the treaty, or by act of Con-
gress; and that acts of Congress do not
apply to after-acquired territory until
extended to it ‘by subsequent legisla-
tive snactment.”,

| Continuing he sald It . was not con-
tended that Congress had absolute pow-
er over the lives and property of citl-
gens: “there Is here” he went on, “na
proposition to copfilecate or destroy the
poseible quality of the plaintiff's mer-
chandize. It i= A mere demand of a
right to It at the Custom house, The
right to tax at our own ports merchan-
dise coming from outlyilng territory of
the U'nited Etates Is not a strange nor
unusual exercise of power. There Iis
nothing egsentially unjust in such a
practice. It may be made unjust by the
severity of the tax or the rigor of the
prohibition, but so may any other kind
of Custom house disposition, Such a
practice has long been followed by ev.
ery civilized power. England today
levie=s dutles on the merchandize of all
her eolonle= when brought Ints the
U'nited States. She did the same in an-
te-revolutionary days, and we will not
find among the complaints of the Amer-
lean  colonista any protest on this
score."” .

THE POWER TO GOVERN.

Mr. Griges contended that the right
of the United States to acquire terri-
tory had been asseried in the Declara-
tion of Independence and sald that
such acqulsition could be made elther
by conauest, by trealy, by annexation
or by discovery. He quated a number
of Bupreme Court decisions in support
of this contention.

A grent deal of attention was given to
the right to govern territory when
once acquired, and

innumerable au- ,
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thorities were adduced in support of
this position, among others the decision
lof the Buprems Court in the Mormon
 Church case in which the court said
that "it would be absurd to hold that

that the United Stat s having acquired
the Territory of Luuif.ata and the Ter-
ritories west of Rocky Mountains,
“the United States Government was the

only one which could impose laws upon ,

them and its soverelg: ity over them was
complete.” In the course of his argu-
ment in this connection Mr, Griggs as-
serted that “international law declares
that the new soverzign may deal with
the inhabltants of conquered or ceded
|territory and give them such laws as
it geen AL"

|

QUOTES THOMAS JEFFERSON.,

Mr. Griggs gave considerable atten-
tion to the view of Thomas Jefferson
on the power of the Unlted States to ac-
‘quire territory. A0 examination of his
twritings and of his whole course of ac-
‘tlon with reference to the acquisitional
question, he said, shows conclusively

that Mr. Jefferson's doubt was not with |

reference to the power of the United
'States to acquire territory, but rather
a= to the right to annex it to and make
it a part of the United States, Liberal

extracts were also made from the an- |

naie of Congress to show that the only
doubt in the minds of members of Con-
sress in connection with the acquisition
of Lomislana was the right to attach it

and make it a part of the United States, |

Referrifig to the doubts of Jefferson,
 Madison and various others of their
time as to the power to bring acguired
territory into the Union, Mr. Griggs said
that power had mow:been affirmed by
the judiclary, and he quoted numerous
opiniong in support of the statement,

He contended also that “the conceded
power to acquire territory by treaity or
by conquest, includes the right to pre-
scribe what terms the United States
will agree 1o in fixing the future status
of it= inhabitants," and in support of
this contention !ul?d:

“The political status of native Indian
tribes within territory acquired by the
United States by trealy has been uni-
formly regarded as unaflfected by the
ceaglon. A long line of special treaties
with =uch tribes, and numerous acts of
legigiation by Congress on the subject
of Indians and Indian rights show that
these people have always been regarded
as quasi foreign.”

He asse that “the treaty making

power of (he Government hag exercis- |
ed the rieht to deal with the status of

the inhabitants of ceded territory in ev-
ery treaty of cession from 1802 to 1898,
FLA GNOT FOLLOWED

The statng fixed., he said, has not
heen uniform, but exceedingly varying
He then proceeded to argue that this
practice is entirely at variance with the
doctrine that “the Constitution follows
the flag.” and that when territory is
ceded to the United States the inhabit-

ants become Immediately proprie vigore |
“H that!

cithens of the United States.
dottrine be true,” he sald, “every treaty
that has brought us new lands and new
inhabitante has violated in this respect
the principles of the Constitution. It
convicts of error and usurpation Thom-
as Jefferson, James
Monroe, James K Polk, Franklin
Plerce, Andrew Johnson, their Cabinets
and the Senates that ratifted their trea-
ties '

Argulng this point, he asks: “If Con-_
gress may properly define the classos of
emigrant or aboriginal Inhabitants who
may become citizens and the proper pe-
riod of probation and the terms and
conditions of admission, why is it un-
reasonable or unjust to leave their judg-
ment and discretion to time, the terms
angd conditions upon which the inhablt-
ants of lately acquired foreign islands
may be admitted to the same high stat-
us=

“Are the United States so bound and
tied by this Constitution of ours that It
can never acquire an island of the sea,
a belt across Lhe isthmus, a station for
2 paval base, unless {t be at the cost
of admitting those who may happen to
irhabit the soil at the time of the pur-
chase to full rights as citizens of the
I"'nion, no matter how incongruous or

unfit they may be., while the foreign-
born’ Inhabitant or the aboriginal red
man must depend upon the grace of

Congress, though he dwelt half a cen-
vry among us?

NO NEEDLESS LIMIT.

What reason can be suggested for
denying to this nation such full power
and discretion as are possessed by other
nations in respect? Why should the
framers of the Constitution have wish-
ed to put shackles on the national
limbe or to strip the nation of powers
necéssary to the preservation of its
dignity and the maintenance of itd ma-
terial interests on an equality with the
nations of the earth?

“The full exercise of those ordinary
poewers tends to the exaltation of the
dignity, Influence and welfare of the na-
tion. These powsrs are {nconsistent
with no principle of personal liberty.
Why seek to neediessiy limit and re-
strain the national functions? Why
not, rather, with the same largeness of
view and purpose that characterized
such statesmen as Jefferson and Mar-
gball seek, by liberal interpretation, to
give broad and ample scope to the spir-
it of national development, looking for-
}wn.rd. as Marshall expressed it, "To the
ages to come,” when newer, grander and
Imore potential opportunities for na-
tional growth and influence should have
come to us than our fathers ever
dreamed of 7¥
. Mr. Griges laid it down as a fact that
“administrative construction. Congres-
sional and judiclal precedent all affirm
that under our revenue laws every port
in a reded country i® to be regarded as
a foreign one untll such laws are ex-
pressly extended by Congress to the
new possessions’™ and he gave very
comglete citations of proceedings un-
der these heads in support of his con-
tentlon.

In this connection he quoted the
ciause in the thirteenth amendment,
saving that slavery shall not exist In
the Unitod States “or any place subject
to their jurisdiction.,” and commenting
upon it said:

“The clear significnnee of this lan-
guage Is that
pertaining to and under jurisdiction of
the TTnited States which ls not a part
of the TTnited States. and to which the
Conatitution of the Tinited States doosg
not apnly unless it be expressly mads
to apply thereto, as in the case of slav-
ery.”

POSITION OF TERRITORIES.

Mr. Gricge then went at length into
the eclalm that the constitutional rlause
which provides that “duties, imposts
and excises shall be uniform through-
out the United Btates,” prohibits Im-

{Continued on Page 3.)
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‘Rumored Defeat of the
- Boer Troops.

HOW n&wﬂnnuumm

 Details of Battle Which Resulted So
' Disastrously to Clements'
£ Force.

LONDON, Dec. 17, 5 p. m.—The re-
port _of another severe battle, result-
|ing in a British victory, is eurrent
here. According to the story the fight-
ing began at daybreak today and last-
(ed for several hours. The Boers, who
inumbered from 1500 to 2,000 men,

were surrounded at the Orange river
and totally defeated with very heavy
losseg in killed and wounded. A num-
ber of Boers, it is added, were cap-
tured.

| DEWET'S BIERCE ATTACK.

{ MASERU, Dec, 17.—It appears that
Dewet's forces were twice repulsed
before breaking through the British
lines in the neighborhood of Thaban-
chu. In the third attack, Dewet led in
| person. With a few determined men
he charged and broke the British lines,
,the rest of the commando following.
He was forced, however, to leave in
the hands of the British a 15-pounder
.and fifteen wagons with ammunition
and stores,

Commandant Haasbroeke, with a
commando and two guns, tried to get
through Springkuntsck, but was driven
back, losing forty men,

NEW YORK, Dec, 17.—A dispatch
to the Tribune from London says:

The release of prisoners and other
incidents reported by General Kitche-
ner fail to reassure the public. The last

i phase of the campaign, is remarkable

{ for the miscaiculations on the British
side, and excited many outbursts of
candor. The staying power of the
Boers 'has been underestimated, and
‘their preparations for continuing hos-
 tile operations in the extremity of

their fortunes by means of buried
| stores of ammunition have not been

taken into acveount. There has been a

futile discussion for months on the
' requirements of the police work and
fox hunting, and suddenly Nicholson's
Nek has been reproduced within forty
miles of Pretoria, with an isolated
command surrounded and forced 1o
surrender after its ammunition had
been exhausted, and with the main
body retiring without making an ef-
| fective effort to reirieve the disaster.

General Clements’ explanation that the
Northumberland Fusileers were short
(of ammunition makes every English-
' man grit his teeth. The collapse of
.the Boer cause has been assumed as
'the [nevitable consequence of the ex-
' haustion of war materlal, and here is
the “Fighting Fifth,” without powder
and shot, compelled 1o surrender. The
generals now receiving the congrat-
ulations of their friends upon their
return frankly confess that they have
an uncomfortable feeling in being
toasted and feasted. Lord Dundonadd
sald before the public banquet at the
Hotel Cecil that he could not help re-
gretting his premature return, since
the war evidently had not ended, and
a soldier's place was at the front
' General Pole Carew, who I8 over-
whelmed with the kindness of Devon-
shire friends, probably finds it equally
difficult to reconcile his =soldierly seunse
of duty with a full appreciation of the
delights of home hospitality. Lord
| Methuen's friends are emphasizing the
i fact that while he has been more
 sharply criticized than any other gen-
eral except Gatacre, he has at least
‘remained on the fighting line, beént on
! seeing the job through. De Wetl and
Delarey are spoiling in advance the
' stately Thanksgiving service in homnor
of Lord Roberts’ return. The book-
writers have also been taken back by
the recrudescence of hostilities, which
,cannot be minimized as guerilla war-
fare. Dr, Conan Doyle, who has writ-
,ten what was considered a complete
history of the Boer war, anxiously
{waited during Lord Dundonald’s
! speech at the Vagabonds' dinner for
| some gxplapation of the revival of
:Ihostilities. which seem to involve the
| necessity of additional chapters, if not
a fresh volume. The war correspon-
 dents were equally ill at ease on the
'same occasion. Among them was Ju-
! llan Ralph, with an article over his
' signature in the Spectator, on a hy-
pothetical question of the censorship
despatches, but with the admission on
 his lips that the newspapers had made
'a mistake in withdrawing their men
[from the fleld prematurely, and in
‘ilea\-lng some of the most interesting
jexploits and events of the war un-
recorded.

The latest editions of the newspapers
all comment upon the seriousness of
the defeat which befell the British
force under Clements last Thursday.
| The Telegraph considers that the re-
| verse was only rendered possible by
|the carelessness of those in command
{and that a heavy responsibility rests
upon some one for negleciing to see
'that the troops were in position to
| hold the hill against all comers.
| Broadwood's conduct seems inexplica-
| ble, and peopls are asking why there
| was no r:_;-«-;mr*a'.inn between him and

 Clements. The authorities are quite
’alivo to the ugliness of the present
situation in South Africa, and addi-
tional contingent of 5,000 mounted in-
fantry will shortly be sent out. Gen-
eral Kitchener, it is stated, is to ba
allowed an absolutely free hand.
BRITISH WERE BAGGED.
ALIWAL NORTH, Dec. 16.—A party
of Brabant's Horse, consisting mainly
of raw recruits, engaged a superior

Zastron, Orange River Colony, losing
4 killed, 16 wounded amd 120 taken
prisoners.

LLONDON, De¢. 16.—The following
dispatch has been received by the War
Office from Lord Kitchener:

“PRETORIA, Dec. 15.—Five officers
and 316 men, Magaliesberg prisoners,
have been released.

“The Boers surrounded and captured
120 of Brabant’s Horse in a defile in
Zastron district,

“Colonel Blomfield, moving on Vry-
heid, defeated the Boers with heavy
loss, driving them from Scheeper's Nek
gnd capturing a quantity of arms, The

cheeper's Nek movement
December 13th,

“The Boers who attacked Vryheid
December 10th, lost 100 killed and
wounded before they retired. The
fighting lasted all day, the enemy
drawing off at 7:30 p. m. The British
loss was 6 killed, 19 wounded and 30
missing. Our casualties include two
officers, who died of their wounds.

LDETAILS OF FIGHT.

LONDON, Dec, 17.—The Magalies-
berg affair is described as follows in
a dispatch to the Standard from Reit-
foutein: “The scene of the engage-
ment was a horseshoe-shaped depres-
sion. The Northumberiands occupied
the center. General Clements' camp
was pitched 1,000 yards lower down at
the eastern point of the horseshoe and
Colonel Legge's canofp was about 300
yards distant,

“General Delarey's 1,000 men, against
whom General Clements had fought
repeated actions, were suddenly, um-
known to General Clements, re-enfore-
ed by 3,000 from Warm Baths under
Commandant Boyers. At daybreak
Colone]l Legge's pickets descried what
seemed to be a fresh force of British
troops thirty yards distant. The
strangers were challenged. They re-
plied with @ volley, revealing 400
Boers in khaki. The firing became

{ heayy and the noise aroused Colonel

Legge's troops, who arrived just in
time to save the outposts from capture.
A furious engagement ensued. Artil-
lery was brought up and compelled the
Boers to retire, Colonel Legge followed
up the withdrawal, but wag shot dead
by a bullet through the head.

“General Clements and hig staff soon
arrived.  The staff suffered severely,
 but General Clements appeared to have
a4 charmed life, While mounted men
were driving the enemy back along a
slope thickly covered with dead Boers,
a deafening rifle fire suddenly broke
out on the plateau above. ‘I'he sig-
nallers heliographed that the North-
umberlands were being attacked. Gen-
eral Clements, convinced that they
would easily hold their own, deposed
the. remainder of his forres on the
flanks and rear of his two camps,

“At 4:30 a. m. a heliograph from the
western peak announced that the
Boers were about to overwhelm the
Fusileers. General Clements was una-
ble to send adequate help, but dis-
patched Yeomanry to climb the hill-
side and create a diversion. Before
the Yeomanry could come into action
the Boers had overlapped the North-
umberlands and were in possession of
(he entire horseshoe, flying down on
the Yeomanry, entangled by the bush-
es and bowlders.. The Northumber-
lands made a magnificent defense as
long as their ammunition lasted. Ac-
cording to Boer accounts, many, even
when resistance was hopeless, died
fighting.

“General Clements, now left with 700
men, made superhbuman efforts against
the bullets from the Boers pouring
over the peaks and managed to save
his guns and camp equipment. He re-
tired in splendid order, and at 4 p. m.
started to march to Reitfontein, fight-
ing a rear-guard action all the way,
and arriving the next day et 4 a. m.”

Lord Methuen, according to another
dicpatch from Lord Kitchener, dated
yvesterday, attacked and eaptured =a
Boer laager near Lichtemberg, Decem-
ber 14th, secturing large supplies of
cattle and sheep and a coansiderable
gquantity of ammunition.

A further dispatch from Lord Kitch-
ener, dated Pretoria, December 16th,
says that Lord Methuen has officially
confirmed the report of the death of
General Lemmer, the Boer commander,

‘..
The Christmas Advertiser.

The price of the Christmas number of
the Advertiser was five cents, and only
five cents, the price of the regular issue
of the paper. Those who paid more for
the Christmas number at the demand
of those who had the paper for sale,
were overcharged. ©On account of the

great demand for the Adver.ser on
Christmas morning, it no doubt occur-
red to some of the newsboys and others
that an unusual price could be obtain-
¢d. The New Year's number of the
Advertiser, which, by the way, will be
a1 artistic and literary souvenir of Ho-
nolulu and these Hawallan Isiands well
worth preserving, will cost no more
than the usual price of the Advertiser—

five cents, e -

Dr. James Armstrong of Chicago was

fined %500 and sentenced to serve one
year in jall for selling medical diplo-
TAS,
v La Flanders, the new French gteam-
er on which work has juost started, is
expected to exceed the Deutschland in
speed. |

Three highwaymen in San Francisco

such as the city had not known for
months

Mr. Krueger wired from The Hague
on the 16th that he had not arrived at
any declsion with regard to visiting
America.

force of Boers December 13th near

occurred

started a reign of terror on  the 16th.y



