THE SAN FRANCISCO CALL, TUESDAY, FEBRUARY 27, 1900.

SUPREME COURT REVERSES JUDGE SLACK AND
DECIDES TRUST CLAUSE OF FAIR WILL VALID
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Claims of the Litigants.

The ground upon which the Superior Court
held the trust created by the will to be invalid,
and which s maintalned by the respondent
hersin, i= that it contravenes the provisions of
section 857, Clvil Code, In that it authorizes the
upon the death of the last surviving
the testator, to transfer and convey

U

The court further held that this trust
was sn inseparably connected with the other-
wise valld trust to recelve the income of the
property and apply the same to the use of the
children of the testator during their lifetime,

nated.

that, in view of the legal consequences flowing |

from its invalidity, it could not be presumed
that the testator intended that the latter trust
should be effective. It therefore held that ‘the
entire trust was invalld and that the testator
had died intestate as to real property described
in the complaint. The appellants conceda that
a trust created merely for the purpose of con-
veying real property to another is unauthorized,
claim that the provision In the will of
ator Fair that upon the death of his last
rviving child the trustees shall transfer and
convey the trust estate to the persons therein
designated, was not one of the *“‘purposes’ for
which he created the trust; that the trust cre-
ated by the will is an executed trust; that .the
trustees have only an estate in the property
auter vie, which will terminate at the
th of the last surviving child; that at the
h of the testator the persons to whom he

the property to be transferred and
conveyed were vested with a remainder In his
estate which will vest in possession at the
death of his last surviving child, and that the

| estate which will then be vested In them will

neither require nor admit a conveyance from the
trustees for the purpose of clothing them with
any interest in the property.

Judgment of the Court.

It is the opinion of the court, after view-
ing the authorities presented, that the will does
not suspend the power of allenation for a
longer period than during the lives of persons
in being at the death of the testator. The
fact that a child of either of the testator's
ghters, or of either of his brothers or sisters
* be en ventre sa mere at the death of his

surviving child, will not have this effect.
h fact cannot be Invoked to impalr the
validity of the will. It is only the power of
allenation which the statute forbids to be sus-
pended. and this power |s not suspended by
reason of any difficulty or inconvenience that
may attend Its exercise. ' The suspension of
alienation which
is such ae is caused by the Instrument creat-
Ing the estate, and not such as naturally
arises [rom some disabllity on the part of the
person In whom the estate is vested, such as
infancy or other Incapacity, or from any other
cause outside of the instrument.

The provision in this section excluding from
determination in such actlon all questions con-
cerning the valldity of any devise or trust con-
tained in a will or instrument purporting to
be a will, which under the constitution ‘'be-
long exclusively to the probate jurisdiction,'*
presents for construction the provision in sec-
tion & of article VI of the constitution, by
which the Superior Court is given jurisdiction
of all matters of probate, and what is In-
cluded under “‘matters of probate’; and to
what extent the jurisdiction thus given to the
Superior Court is exclusive of the jurisdiction
given 1o it by the same section “‘In all cases
intequity.’”” These questions have not been dis-
cussad by counsel, and, as the conclusion which
we have reached In reference to the validity
of the trust clause in the will necessitates a
revereal of the judgment herein, it s unneces-
sary for ua to determine whether the provisions
of section 7385, as thus amended, were avallable
to the plaintiff for the purpose of maintaining
his action. We do not wish to be understood
as expressing any opinlon upon these points,
and allude to the matter only in order that
it may not be inferred from our silence thereon
that we hold the action to be authorized by
that section.

The decree of distributicn In the estate of
Fair s reversed. The judgment and order de-
nying a new trial in the case of Falr vs.
are also reversed.

The theory of the Justices dissenting
from the above decision is contained in
the dissenting opinion written by Justice
Garoutte, which follows:

I concur generally in the views of Mr. Jus-
tice McFarland. L’g:vn careful examination I
am satisfied 1t will found that & very large
majority of the cases cited by Mr. Justice Har-
rison in bis opinion, to the point that the words
transfer and convey” should be construed as
words of devise, have arisen under  statutes
quite Missimilar to-the statutes of this State:
and generally in jurisdictions where the prin-
ciples of law pertaining to “‘powers In trust to

recognized and approved. It is
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ticular and all the Failr forces In gen-|
eral, but she managed to restrain herself
and her opinion of Pierson was not ex-
pressed. It would rfot take a mind
reader, however, to divine what it s,
Mrs, Craven-Fair has a way of looking a
whole lot of things, and it Is not neces-
sary for her to open her mouth to make
herself very thoroughly understood.

Nightshirt Waved Again.

The late Senator Fair's silken night
robe was waved again, but only for a
brief moment, not long enough ipn fact to
bring a biush to any one in the court-|
room.

Benator Fair's manner of treating his |
alleged wife was a subject in which the
attorneys appeared greatly interested. Ac- |
cording to Mrs. Craven-Kalr the SBenator
was an ideal hubby. She never had to
ask him for money, and he was so par-
ticular that she snould be well suppued
that he left piles of twenties wherever she
was likely to find them. Even before the
marriage contract was signed he was Lib-
eral with his cash, for he slipped a hand- |
ful of gold into her pocket one day, with
the remark that he thought she might
have use for a little spending money.

To controvert this testimony the Fair|
attorneys claimed that during the time
| Mrs. Craven-Fair clalms she was so abun- |
| aantly supplied with funds by the Senator
| she was discounting her salary warrants
as principal of the Mission Grammar
iSchool and otherwise sparring around for

T
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4 | ready money. The witness admitted that
| this was the fact, but was prepared with
a plausible explanation for her actions.
The petitioner went on the witness stand
as soon as the case was called. Attorney
Pierson asked for the pencil deeds, dated
September 8, 18M, conveying to “Mrs. Net-
tie R. Craven' property on Mission street
| and the realty and improvements on the
| southwest corner of Pine and Sansome
streets. She identified them and stated:
“Those are the deeds I referred to last
Wednesday as the provision made for me
by Senator Fair in lleu of bequeathing
me anything in his will."" A letter from
Fair to the witness, dated December 18,
184, was also produced, and all of the
d|ncumems were marked for identifica- |
tion. f

He Was an Ideal Hubby. |

S(g)enking of the manner in which Fair |
had provided for her during his lifetime
she sald;

“He did everything for me that a hus- |

QDeve e dedeted

| sufficlent to say we have no like principles of

11

| should pass

law as to “‘powers’ In this State. As [ read
the opinion of Mr. Justice Harrison, it goes
to the length of holding that transfer and
conveyance from the trustees to the benefici-
aries i1s not demanded by the terms of the wi
believe such contradiction of the instrume
does violence to the meaning and use of the
plest and most ordinary words. If words
if a party’s intentions are to
wed by his words, it must be held
G. Falr intended that the trustees
the title to the beneficiaries by
If the words here used do not express
that purpose, then it cannot be expressed in
words. | know no word in the English vocab-
ulary the use of which In this will would add

be determ
that James

deed.

point, force and clearness to the words ‘‘trans-
fer and convey."” If the words ‘‘transfer and
convey'' were used In a power of attorney

there would be no trouble in giving them the
usual and ordinary meaning. Why should
there be trouble here? 1In the early stages of
the IHtigation, when the validity of this trust

| was not a burning question, the trustees them-

| selves thought that James G.
net in- |

Fair intended to
vest them with the title to the property, and
so construed the will, for by their verified plead-
ing they declared the title to be absolutely

| vested in them. This court is not authorized

to give the will a forced construction, but sim-

! ply to give it a natural construction: and when

that construcion is given it, let the law take
its course, wherever it may lead.

It is substantially conceded that a deed to
the trustees in trust to “‘transfer and convey'
at once to the children of Falr or to any other
class of beneficiaries would be void as creating

a trust forbldden by ocur statute, namely, a
trust to convey land. But it is held that a
deed to the trustees in trust for the use of

Fair's children during their life, and then to
“transfer and convey” to other parties, Is
vaiid as not creating a trust to convey. Cer-
tainly, to an ordinary mind the soundness of
this reasoning is not satisfactory. There Is

| no reason why a trust to “‘transfer and con-

| vey'

| of Fair's children for the period

is, or should be, transformed into a de-
vice eo instanti by the mere |nsertion in the
instrument of a clause that the land for a lim-
ited period should be held by the trustees, and
the rents and profits during that time applied
in other directions. To my mind, as far as
this question Ils concerned, such a clause oper-
ates simply as a fixing of the day when the
trustees shall make the conveyance to the bene-
ficlaries. This case stands exactly as though
the trustees under the will were required to
apply the proceeds of the lands to the support
of twelve
months, and thereupon ‘‘transfer and convey"
those lands to the beneficlaries named. It
would seem under those circumstances that a
trust to convey land was intended to be cre-
ated, and tested by the law of this State ex
necesgitate was created.

Opinion of Attorneys.

The attorneys for the children of Ben-
ator Falr were in no mood to talk about
the decision last night. Charles 8.
Wheeler said that he had made it a rule
not to be Interviewed and would not talk
about the matter In any way. He had
no opinfon that he would express about
what course the Fair children would now
take; nor would he say anything about
the effect that the decislon would have in
entrenching the trustees of the estate for
life. Attorney Heggerty talked a little.

| He took the view that the trustees were

| now confirmed In tenure untll the Fair

children should all be dead, and also sald
that Mre. Craven could hope only to get
350 under the will If she could convince
the courts that she. was Fair's widow.
Lafe Pence on the contrary said that
the decision would not affect the rights of
Mrs. Fair to one-third of the income of
the estate and one-third of the real and
personal property. Bhe was not a party
to the action and was not bound by the
judgment. She was free to attack and
defeat the trust clause of the will of Sep-
tember 21, 1894, and to secure one-third of
the estate and of the Income, even though
the children were bound by the decision.

| That decision by the Supreme Court would

is almed at by the statute |

J

not be followed when the trust clause was
attacked by her. She could attack on two
rounds, e was that there was an un-
awful accumulation of income, amount-
ing to i er annum, under para-
graphs 15 and 22 of the will, which, should
any of the children survive years,
would, as it compounded, result in a for-
tune In the hands of the trustees many
times greater than the whole value of the
predent estate; and sections 723 and 724 of
the Civil Code made such accumulations
unlawful. Parnﬁraph 15 of the will pro-
vided that in the event af the death of
the two doughters without issue two-
thirds of the Income must accumulate in
the hands of the trustees until after the
death of Charles L. Falir. This might be
fifty vears hence, and the accumulations
at the end of that time would be many
millions of dollars greater than the pres-
ent total value cf the estate. In neither
case was the accurhulation limited to the
minority of a beneficlary; nor was it pos-
sible for the trustees, or the court, to de-
termine or name any person to whom the
income could be paid. The collateral kin
living to-day might all die before the chil-
dren. These points might be presented by
the attorneys for Mrs. Fair on a rehear-
ing of the case just decided by the BSu-
preme Court, but Mrs. Falr. was not a
arty to that litigation and the attorneys
ad some hesitation about offering their
services as amicus curiae.

SENATOR WAS AN
INDULGENT HUBBY

HE attorneys for Charles L. Fair,
the Falr estate and all the other in-
terests allled agalnst Mrs. Nettie R.
Craven-Fair In her efforts to get a
family allowance from the estate of
the late Senator Fair had an unhappy
time in court yesterday. Some few things
did not go their way, and they unwitting-
ly for before the court some evi

dence |

I

| they were doing they asked Mrs, Craven-
| Fair if she

y | band possibly could. He left money for |
that was decidedly in favor of the woman | me everywhere about my house, generally |
who claims to be the late millionaire's | $200 or $300 at a time. Once he sent me a
widow. {gm'knge of greenbacks to the Mission |

Without apparently knowing just what | Grammar School by the janitor. 1 had

sent a message to the Senator, and when |

the janitor returned with the reply he |

brought the greenbacks.” |

“Did you send for the money?" |

“Oh, no; I never asked the Senator for '
SAary.""

had any written evidence of
her alleged marriage to Senator Fair.
They discovered when it was too late that

both the question and answer were load- | & cent. It Wwas not necessary. |
ed. Of ccurse she had written evidence, | Then she testified that Fair had given |
and her featur beamed with satisfac- | her a diamond ring. The attorneys want- |

ed to know all about it, even down to the
number of times the witness had worn it |
Charles Pence objected to the |

tion when she said it., Mr. Pence, her at-
torney, was keeping It for her. The Fair

counsel wanted to know more and they | Attorney
insisted upon the production of the evi-|line of the cross-examination, asserting |
dence. That was just as easy as Mrs, | that it was a time-kllling enterprise ral-l

Craven-Falr's answer. Mr. Pence delved | culated to wear out the court. To this
into the depths of his pocket and out came | Mr. McEnerney retorted:
Justice Simpton's letter to W. W. Foote, “It is the kind of examination that is
dated August 8, 189, and the Marin | calculated to wear out some classes of
County magistratc’'s affidavit, dated four | witnesses. We are golng to proceed along
days later. Pence had been aching to pro- | this line because we think this witness is
duce it and he nearly jumped out of his | fabricating and all her testimony is |
chalr when the opposing counsel pre-‘fﬂls“-"
sented the opening. : anllr n‘efverbbought lﬂressos for his al-
I | leged wife, but he always supplied her
Fair Attorneys Disturbed. with funds to pay her dressmaker, Mrs.
Attorney Plerson, who has been con- | Purcell. He is reported to have told the
ducting the cross-examination of the pe- | lady of the fhlmgle and thread not to
tioner in the case, reached for the docu- | count on expense when bullding a gown
ments. One glance seemed to convince | for Mrs. Craven-Falr, but to provide her
h'lm that a mistake had been made some- | with everything In the dress line she
where. He bit his lips and began a spell | wanted. he only thing Mrs. Craven-Falr
n|f deep thinking. His reverie was is- | did not get from the Senator was a
turbed by the rush r_:f his assoclates, all | Christmas present or a token in commem-
eager to get a glance at Slmgﬁon's origi- | oration of the anniversary of their mar-
na r:iecla;anr?n. Each made hasty mem-lriage.
oranda of the statements that most in-| To show that her sto was
tere‘ned him. There was a hurried con- | sonable one in some gmﬂs. ait?;l:::y
sultation between the Falr forces, the ef- | Plerson asked If it was not a fact that
fusions of the Sausalito Justice were | during Fair's lifetime and subsequent to
handed to the clerk of the court and | May %3 1892, ghe had shaved her war-
rants on the school fund in order to raise
some ready money. She admitted that
Mr. Plerson was close to being right, but
claimed there was no money in the school
fund at the time and she was forced to
get some money to complete some Invest-
rmn:.;"!t'i‘agihe lr;adf mal.lr}ehprevious to her
and of which t
not been informed. o Eson B
She was asked to name those to whom

marked for identification, and the learned
lawyers started an entirely new line of in-
vestigation.

And Lafe Pence smiled, and smiled and
m\iﬂed'c F

Mrs., Craven-Falr was the only witne
on the stand during the day. B}l'-le wzl::s:
little snappy at times and gave evidence
of a burning desire to tell Attorney Pler-
son just what she thought of him in par-
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STATEMENT MADE TO W. W. FOOTE
BY MARIN COUNTY MAGISTRATE

SAUSALITO, Cal.,, Aug. 8, 1309
ON. W. W. FOOTE., San Francisco, Cal.—Dear Sir: At the request
of Mrs. Nettie R. Craven-Fair I beg to inform you:
1. That at all the times during the year 1802 1 was a duly elected.
qualified and acting Justice of the Peace within and for the county of
Marin, State of California, having my office at Sausalito, in the town-
ship of Sausalito.

II. That during said year 18892 and for a long time prior and subsequent
thereto 1 personally knew Senator James G. Fair, and al knew Mrs. Nettle
R. Craven.

II1. That several years ago—I cannot remember the axact year or month

at the present time, but may be able to do so after some careful Investiga-
tions—certainly prior to the year 1394, the said James G 1ir called upon
me In company with the sald Nettie Craven at my office Sausalito. The
Senator stated to me that they had called for the pur f having me as
Justice of the Peace perform a marriage ceremony between them. I required
of the couple the presentation of the marriage license, but the Senator stated
that they had not taken out any license. as they did not want their marriage
known to the world at large, and that as a matter of fact they were already
husband and wife by virtue of a marriage contract which th had entered
into between themseives some time befote, but that the lady felt that she
would be better satisfied to have the marriage solemnized by a Justice of the
Peace.

IV. That the sald James G. Fair and the said Nettie R. Craven there-
upon in my presence declared that they took each other as hugband and wife,
and I thereupon pronounced them to be husband and wife.

V. That both parties asked me to keep the matter secret and not to say
anything about the ceremony {# any one unless requested by either party to
do so.

VI. That I malle a record of the proceeding, but that in the year 1384 all
my records were destroyed by fire during a great conflagration in Sausalito
which destroyed a whole block. Yours respectfully,

G. W. SIMPTON, Recorder of the Town of Sausalito, Cal.
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SIMPTON’'S SWORN STORY OF THE
SAUSALITO MARRIAGE CEREMONY

@ =il

State of California, City and County of San Francisco, ss.
W. SIMPTON, being duly sworn, deposes and says: During the
year 1592 I was a Justice of the Peace for the Township of Sausalito,
County of Marin, State of California, with an office at Sausalito;
o that in the year 1882 and for a long time prior thereto I personally
knew Senator James G. Fair and also knew Mrs. Nettie R. Craven;
that about the vear 1502 and prior to the year 1354 said Senator James G. Falr
called upon me, in company with the sald Nettie R, Craven, at my office in

Sausalito;

That the Senator stated to me that he had called for the purpose of having
me. as a Justice of the Peace, perform a marriage ceremony between himself

S

and Mrs. Craven; that he also stated that there existed a contract of mar-
riage, but she wanted a solemnization. 1 requested of them the presenta-
did not produce, but the Senator

tion of the marriage license, which they
stated that he did not want the solemnization of the marriage known to the
world;

That immediately thereafter I performed the marriage ceremony between
the said parties and thereupon made a record of said solemnization In my
record bhook, which said record hook was destroyed by the fire which oc-
curred in Sausalito in 1863 or 1804; that during sald solemnization the said
James G. Fair and the said Nettie R. Craven, In my presence, declared that
they took each other as husband and wife. 1 thereupon pronounced them
such;

That after the performance of said ceremony both parties asked me to
keep the matter secret and not to say anything about the ceremony to .'L.ny
one, unless requested by one of the partles so to do. G. W. SIMPTON.

Subscribed and sworn to before me this 12th day of August, 1899.

HARRY J. LASK,

Notary Public in and for the City and County of San Francisco, State of

California.
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she was indebted at the time she mar-, K saloon or Inn where he went to inquire

ried Falr. Pence objected to the gues- | for Simpton. She could not remember

tion, which brought the following ex- | his name, but has him located.

planation of its purpose from Mr. Me- “The Senator told Simpton he did not

Enerney: | want the marriage to be made publiec, but
\ Y the widow | wanted him to keep a recard of It, which

“We claim that she I= not

of the late James G. Falr and that her | he promised to do,” continued the wit-

testimony is an inve n She cannot | ness. 3

account for any money given her by Falr At this stage of the proceedings the Falr
i her a cent, | attorneys went off wrong, the Simpton let-

and we clalm he never

but that on the contr ived on the | ter and affidavit were produced and the
$250 a month salary received as a| secene followed which has already been
teacher in the San Francisco School De-| described.

Wanted to Adopt Margaret.

; Mrs. Craven-Falr said she had read the

# L . - .
Sh(‘],r.-ﬂ;?hr_ r;;f,m?:; ‘widow clause” In Falr's reputed .will,
! but knew he had not written it, because
| he had shown her from time to time
| coples of all the wills Pierson had been
preparing for him and in none of them
was there such a provision. She Id about
Reuben Lloyd rwﬂ'er‘mg her $250.000 for a
quitclaim to the estate and later how Rus-
sell J. Wilson, on behalf of the children,

partment.”

A long line of
Senator Fair kne
from the East in 1802
protest from Attorney FPence

The Sausalito Ceremony.

|
“These questlions are preliminary to the
Sausalito ceremony.”” replied .-Umrneyl
McEnerney. “We will not follow the for- |
tunes of the silk nightshirt this Urne,"”
on to tell |

uestions as to how

Mrs. Craven-Fair then went y F
ho‘:vrihe Bal;salt!.n affair' oceurred and the | offéered to compromise _f.ar s.,m.,m-), She
clrcumstances which suggested it. Her | believed the children were sincere until

Judge Slack knocked out the trust clause

daughter Margaret had become very| a ck B e L cl
E: at ntrac | in the alleged will. After that they re-
g dlsplea.ﬂed s ‘:-’I\ thn;t wig}ili‘ fused to negotiate with her. A provision

and it was in deference of all the proposed compromises was that

She |

hat the civil ceremony took place. t : -
iald that she did not consider that t(HhP' tvras to be protected from all no
= - ’ - 4 oriety.

made her any more Falr's wife than she She}t-ﬁst!ﬁﬂd ek Suvllc ot .

had been before. | Falr wanted to adopt her daughter Mar-

“That Is just exactly what we have| -4 her
been contending all along,” was the tart| garet, but for some reason _nﬂt{ Pxp_laln-d
remark from Attorney Fierson. e failed to do so. The petitioner’s an-

The witness went {nm swers in the suit of Angus vs. Craven

were introduced evidence. These are

of the Sausalito trip, but the nearest she
could come to the date of it was between
July 10 and August 20, 1802. Strange as it
may appear, ngllhe; she norlhzhedSenahmrl
one they knew on e day they = =
:r:::“n.:grou the bay. One man she re-I Publishers in Finland lose from 35000 to
membered to whom Fair had spoken on | $10,000 a year due to suppression of books
that day was the proprietor of the| by the Government.
L3

signed “Nettle R. ‘Craven.
%he trial will proceed this morning at

|
all the details |
i
| 10:30 o'clock.

——

A stylish
suit or overcoat

made to your me<asure
for

l 3 @
This is the suit or overcoat for the business man.

He generally pays $17.50 to $20.00 for his clothes, be-
cause he wants quality consistent with these prices.

That is why these suits and overcoats are what he

wants. The price is lower

the quality he gets is the same.

A $17.50 value for $1

by us before the raise and a special price make it so.

Eight styles of suits

which made to order for §13.50. Samples free.

If out of town write for samples and self-measurement
Mention you want Catalogue No. 2.

blank.

s.NWood&Co.

It is quality he is looking for—the price is of sec-
ond importance.

il

L

*'“’Iﬂii';:fl’-lf
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than he usually pays—but

3.50! Big cloth purchases

and overcoats—any one of

718 Market and Cor. Powell and Eddy.




