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HIGHLY IMP0RTAHTDE0I8I0H

Tbe Principles Underlying our nl

Clearly set Fortn,

No. SJODBCBMitaTiif, 1865,

Ix part t la matter ef tamllta P. Ulllliaa, petlilOBr.
Ouaatrtlleatoof dlrlaloa of oplaloa boiwati Ikt
Jadf at tf Ike Clreall Cearl of tbo Ualltd Statea ror
IhtPIatrlUefladUBB.

Mr. Jortte Datti dtllrtrtd tot oplaloa of tbt
I'OBH :

Oa to 101k day of Mar. 1865. Lambdla P. MI HI
jtan prot4 a botltloa U th Clrtolt of tht
uDiita oiaitt nr ui emnti 01 lBaiaoa, to a

Iron aa allofod aalawfil Imprttottmant,
Tba CU cd aJ br th pttltloa ta tbli f MlUlgaa !

a eltlita of tbt Ualltd Stattii bu llrtd for twenty
jaanla ladltakt tad, at tbt Unit of tbogrltraoeoa
eotapHlotd of, wai not, aad atrtr had btta la tbo
military or natal nrriot of tbt Ualttd Btatea. Oa
tba 6th day of October, 1864, wbllt at borne, bo
wbj arrtattd by ordar of Qta. Alrla P. Hoyty,
eommaadlBi; tbo military dlitrlet of Indiana and
baa trtr lieo boa kpt la eloat ooa&atmrot.

Oa tba Jlit day of October, 1884, bt wai brought
btfort a military oommlialoa, toartntd at Indian-apol-

by ordr of Qta. Horty, Irltd oa etrtala
ebarx aad ptel&eitloni, found gallty, and

to bo baaodt aad tbo itattoe ordtrtd to
bo oi n tad oa Friday, tbo 19th day of May, 188).

Oa tbt 3d day of Janaary, 1865, afUr tbt procotd-log- i
of tho military eommiuloa waro at aa and, tho

Clreolt Coart of tht United Btalti for Indiana mtt
at Indiana poll i and tmpanneUd a grand Jury, wbo
wtr eharrtd to Inqalrt wbttbtr tbt lawi of tbo
Ualtad Stalti bad btcn Tlolattd; aad, If to, to
matt prtttatmtnti. Tbt coart adjourned n th
27th day of Janaary, hiring, prior thereto, dis-

charged from farthar farrlet tht grand jary, who
did not And any bill of .odlctmtnt or mako any
prcintmBtxaIaat MUlIt-a- foraor offtnet what- -

trtr, and, la fact, aloct bli lmprlioamtat, no bill
of ladletmtat hai btta found or prtiatmnt mad
agal&at him by any grand larr of tba Ualttd Statti

Milligan Iniliti that laid military oommlialoa bad
do jarladlotloa to try him apoa tbo ebargei

or apoa any tbarcti whattrtn bteaait ht
wbj a oltlitn of tbt Ualtod Statu aad tbo SUtt of
Indiana, and bad not btta, itnet tbt oommtnot
m nt of tht lat rabtUIoa, a rtildant of any of tbt
6tati wboM oltliioi woro arrayed agalait th
OtTernm.nt. and that tbt right of trial by Jury
waa guaranteed io aim ay iat uoaituntioa of tno
UnlUd Etatei.

Thopraytrof tbo petition wai. that under the
act or Cong re 1 1, approd March 3, 1863, tatltltd
"Aa aet rtiatloc to Aaomi nraut and
iadltlal protoodiogf la etrtala eaiea," bo may bt
brought Woro th ooart, aad olthtr torntd orr
19 to proper citu tribunal to b proceeded agalnat
according to tbo law of the land or dlicharged from
oaatody altogtbr.

With tho petition war fllad th ordar for tht com.
ml nlon, thoohargti andiptolfleatloni, tbtfladlogi
of tho ooart, with tbo ordtr of tbo War Depart-mi-

noltlog that tbt itnltnoo wai approyed by
ta rreaiaani oi mo uaiita otaiti, and turn ting
that It b earrtod Into axteatlon wltbont dataT.
Tht petition waa printd aad filed la open ooart
oj a couaiai lor uiiiigaai at tat fame time loo
Dlitrlet Attoroer of tbo United Statu for Indiana
apijd, and, by tbo agrtouoat or aoaaiot, tbt
applloatloa waa aabmltud to tbt court. Tbt
opinion of tht Jadgoa of tbo ClroaH Coart woro
opposed oa thru qauti&u wbltb art certified to
tbo Sapromt Ooort--J

lit. "On tbo faotiataiad la laid pttltloa and
oxhibiti, ought a writ of AaJom frfni to bo
Umai?"

2d On tho faeti itattd la laid petition aad
oacht tht aald Lambdln P. Mill lean to b

dlaohargodfrtm obi tody aj la laid petition piayo-t-
oo. attoar, upon th raota atattd la aald peti

tion ana axnioiti too military oommimon men-

tioned therein had Jariadletlon legally to try and
onttnet laid Milligan lo manner and form aa In
aid petition and exhiblti li itatodT"

Tht tmportanet of tbo mala qneetloa prtientcd
by tbli record cannot bt oriritatid, for It lnrolrti
tbo very framework of th Oorornmtnt and tbo
fundamental princlolaa of Amorlcan liberty.

Daring tb Iat wloktd rebellion, tbe temper of
ta timea aid aot aiiow taat oaimotaa in delibera-
tion and dlaouaalon io aoceiury to a correct oon
oloilon or a porsly Judicial qutitloa Thtn,

of lafety wru mloglad with tb txarciit
of power and feollngi and lotartiti prarailed
which ar happily ttrmlnattd Now that tbt
public ufety li Miurtd, tbli queition, a well ai
ill olbtn, caa bt dttoaiiod and decided wltboat
pawl on or th admixture of any tlemtnt not re
quired to form a legal judgment. Wo approach the
inTcaiigaiioa oi inn cue, runy itnaibia or too
maraltndt of th Inaulry aad th nioi iltr of full
and cautlooi dalibaratlon But wt ar mt with a
prtlimlnary objeotlon It li Isilited that tbt CIr
oult Court of Indiana had no authority to certify
thtitqutitloni and that wo are without Jurladlc
tioa to har and determla them Tbt ilxth ic- -

tloa of tb "Act to amend tho Judicial lyatoti of
tht untied B.atM,"approrta April zv, muz, de-

clare! "that wbeneror any queition thai! ocour
before a circuit court upon which tbe opinion of
tbe Judgei men be opposed, in point, upon watea
the disagreement ihall happen, iball, during tht
itmt term, upon tht roquet t of Ither party or
their oouniel, b atated under th direotlon of tb
judgea and certified under th ical of th court to
tb Suprm Court it tbIr next union to b held

tbraftri and iball by th aald court b finally
feeldcd. And the deoiilon of the Supreme Court
and their ordtr la tht prtmliei iball be remitted to
tbt olroull court and bt there tattrtd of record,
and shall bars effect according to tht nature of tbt

aid Judgment and order Proti, That nothing
herein contained iball prtrent tbe came from pro-

ceeding, If, In lb opinion of th court, further pro-

ceeding! cm be had without prejudice to tb
merit! "

It ! under thil proriilon of law that a circuit
ooart ha authority to certify any queition to tht
Supreme Court for adjudication Tb Inquiry
therefore, li, wbttbtr tbt oaat of Milligan li brought
within Ita term i It wai admitted at tht bar that
tb circuit oourt bad Jurisdiction to entertain th
application for tbo writ of Kabtai rorput and to
bear aad determine It i and It could not b denied,
for tht power la txprtssly girtn In tht lath notion
of tbt judiciary aot of 1789, as well as In tbe later
act of 1863 Chief Justice Marshall, In Bolt man's
cut. ft UranobjoonatruBd tbla Drone n of tot judi.
clary aot to authorlst tbt courts as wtll aa tht
Judgei to lnuo tb writ for th purpose of Inquiring
Into the cause of tht oommltmttit j and tbli

hai ntrtr bten departed from Hut It li
maintained with earneitnoas and ability that a cor
tlflcate of dirinon of opinion can ocour only In a
rauit, and that tbe proceeding by a party morlng
for a writ of habtat coryut does not become a came
until afltr tht writ hat bten tutted and a return
made

Independently of tht prorialoni of tht aot of
Congress or Marc 6 3, lews, mating to naoeat eorput,
on which tho Dot It loner basts bis claim for ttlit f,

and whloh we will presently consider, oan this po-

sition be sustained 7

It Is true, that It Is usual for a tourt ta appella-
tion for a writ of habere eorrut. to issue tbt writ
and on tbe return to dispose of tbe eue i but the
oourt can tltct to waive tht taaulog of tht writ and
consider whether, upon th facte proianted In th
petition, tb prisoner, if brought before It, could
b dlsobargad Unt or lot rery points on wnicn
tbe case of Toblu Watklns, reported la 3 Peters,

turn), wbi whether, if the writ was Issued, the
petitioner would be remanded upon tbe cast which
h had mad a

The Chief Justice In delivering tbo opinion of
tbo oourt, laid "Tho cause or .mpnionmtm ia
abown as fully by the petitioner as it could appear
on tb return of tbe writ, consequently the writ
ought not to be awarded If tht court li aatlsfled

that the prlaooer would he remanded to prison
Tka lutta-a- nr th Clrealt Court ol Indiana were,

therefore, warfanled by an express decision of thla

court In refusing tbe writ, If lattifled that the
tirUnnar. ab Ma own ahowlnA wu rlitbtfully do

ta'ned) but It ia contended tr tbey differed about
tbe lawfutncsa of tbt Imprlionmcnt, and could

reoder no judgment, tbe prisoner la remedlloai tod
cannot bare tbe duputed question certified under
tbt act of 1802 Ills remedy ii eompltt by writ
of error or appeal. If tbt court renders a final judg
mtnt refusing to dlaoharge blmf but If ht should
be so obfortunate as to be placed In the predica-
ment of having the court divided on tbe queition
whither be should lire r die, he Is bopelen aad

Jatt0imi
tVASUINGTON CITY.

Til Public tii of tht UnltMl itt.,
without remedy. lit wlabei tht rital queition
tttltd, not by a alnglt judgt at bli ohambcri, but

by tba highlit trtbanal known to tba Constitution,
and yet tbt privilege li denied him, beiantt tht
circuit Court eonalit of two jadgts Inittad or on
Such a rtiult wai not In lha contemplation of the
LegtiUturt Of 1802) and tbt language need by It
cannot ba oonitrntd to mtan any such thing Tbt
elauit nnder consideration wai Introduced to far
ther tbt tndi or Justice, by obtaining a ipttdy

of Important queitlosi where tbt judge
might be opposed la opinion.

Tht aet of 1802 so ehaogtd tbt Judicial lyittm
that tht ctroutt oourt, Isritad of three, wai d

of two Jodgeij and, without this provlilon
or a kindred on, If tht Judgti differed, tht differ-tnt- o

would remain, tbt aatitlon ba a mettled, aad
Justice denied. Tbt decisions of tbli oourt upon

mt provisions OI mil ftciion ubt u nnuiervua.
Ia United Btattl vs. Daniel, (8 Wheat on,) the
oourt, In holding thai a division of tht judges on
a motion for a new trial could not bt certified,

wyi "That tht question must bt oat which aritei
In a came depending before tht oourt relative to a
proceeding belonging to tht eauit " Tailing

this rolt of law, Is tt not apparent
that llli rightfolty here; and that wt art d

to answer tbt questions on which tht Judgei
below wtr opposed In opinion? If, In tht least
or tht law, Iht proceeding for tb writ of Jialmi
coryut was tbt "eaute" c( tht party applyiog ror It,
then It li evident that the "came" wai pending
before tbt court, aad that tb quiatloni certified
aroio out of tt, belonged to It, and wert matters of
right and not or discretion

But it Is argued that tbt proceeding dots not
ripen Into a cause nntlt thera ar two parties to It.
This wt deny. It was tht eautt ot Milligan whan
the petition wai presented to tbt circuit oourt. It
would hart beta tbt eautt of both parties If tb
oourt had limed tht writ and brought thoe who
held Milligan la euatody before It. Webster de-

flate tht word "cause" thus "A suit or aetloa tn
court j my legal procesi whteb a party Institutes
to obtain bli demand, or by which ht iceki hli
right, or luppoaed right" and ht says, "this li a
legal, scriptural and popular nse of the word, coin-

ciding nearly with out, from eado, and action,
from ago, to urge and drirt "

Ia any ltgal senit notion, suit and causa e

terms Milligan supposed bt bad a right
to test tbt ratidity of bis trial and sentence, and
tbt proceeding whloh he set In operation for that
purpose wai bli "canst" or "nit " It waa tbt
only one by which ht could recorer his liberty
n waa Dowerless to do more, bt could neither In
struct tbt Judrti nor control tbtlr action, and
ahonld not suffer because, without fault of his.
tbey were unable to reader a judgment unt tno
true meanlog to tht term "suit" bat been given by
this oourt. On of tht question In Weston ti.
CItT Council of Charleston (2 Pctcri) wu. whether
a writ or prohibition wai a laltj and Chief Jottlco
Marsaau ibti: inttirm ti cortainira oomnri
htntlrt oat. and ti undtrstood to apply to any
proceeding in a court or juitice by wnicn an indi-
vidual pursues that remedy which tht law affords
mm." uortaimy juiiugeu purtuta in oniy rem
tdr whloh tbt law afforded him

Again, i a uoatni ti Virginia (o noi&ioni o

says "ia law iiaguagt a suit ii tat prosecution
or aomt demand In a oonrt or justice." Also,
"To oommeaee a suit is to demand something by
th laitltntloD of orocesi In a court or Justice, and
to prosecute tha suit li to continue that demand '
rf aea Hiuigan dtmaaaeani rtieue oy to pro-

ceeding rotating to Kabeat torput h oommtnetd a
salt; and bt has alnce prosecuted It In all tbt ways
known to tha law. On or tha questions la
Holmes ti Jeanlson (14 Peters) was, whether
ander tht 25th stetlon or tbt Judiciary aet a

ftr a writ tf jUWj twrweis was a "salt."
Chief JatUfa Twy h4 that Ml . aa v I

lawfully Imprisoned tbt writ of kaUatrvrptu Is bte
appropriate legal remedy It li hii suit ta eotrt
to rttarar bit liberty.' There wu mach diversity
of opinion oa another ground of Jurisdiction, out
an tbli that In tha aenae of the 2Mb lection or the
Jfldlolary act, tht proceeding by hole eorput wai
a ami waa nni mritTtw.ui vy -- r -- sbp .i- --

in, J net Ice, and no thought thai "suit" and
'cause' as used In tht section mean the same thing
Tbt court do not aay that a return must bt mad

and tht partita appear and begin to try tht oaie
before It Is a suit When tbe petition la filed and
the writ prayed for It la a iiiirtb suit of the
party making tb application If It is a suit under
tbe 25th section of th Judiciary aot when tht
proceedings are begun, it Is by all tht analogies or
tht law. equally a suit undtr the Stb section of tht
act or ISO

But It li argued that there must be firo parties
to the suit, bee aula tbt point Is to bt stated upon
tbtrtqutstof "either party or thtlr counsel"
Such a literal and technical construction would de-

feat tho TtrT Durpost tbe f.riilature had In view,
which was to enable any party to bring tha case
hart, when tht colnt In controversy was a matter
of right and not of discretion, and the words "either
ptrty," in orotr io proven. iauuro oi juaucv,
muat b oonatrued as words or tnlxrgtmtnt and not
of rttinetton. Allbougt. urn out u ar parte,
It wasnotconilderedby tb oourt below without
notice having bcn given to th party supposed to
bar an Interest In th detention of the prisoner
Tbe statemtnts or tht rtdord show that this Is oat
only a fair, but oonclaslrt Inferenct Wbtn tho
aoanetl for Milliiran nrtsented to tbt court tht pt
tltlon for tht writ of habsat cotput, Mr Uanna, tht
Dlitrlet Attorney ror manna, ano appeared, aou,
by agreement, tht application was submitted to tbe
court, wbo took the cue under advisement, and on
tbe next day aooounced their inability to agr--e,

and mad tbt certificate It Is clear that Mr
Uanna did not represent tht petitioner, and why Is
his appearance entired' It admits of no other so-

lution than thla that ho was Informed of tho ip
plication, and appeared on behalf of the Govern-mea- t

to oontest it Tht Government was the pros-

ecutor of Milligan, wbo claimed that his Imprison-
ment was Illegal, and sought, In tbe only way be
could, to recorer bis liberty Tbe case was a grave
one, and tbe court, unquestionably, dlrtoted that
the law officer of tht Government ehould be in-

formed of It lit very properly appeared, and, as
the faots were uncoctrorerted and tb diffloulty
wu In tbt application of tha law, there wai no ust-f-

purpost to bt obtained In Issuing tht writ Tbt
cauit wu, therefore, submitted to tbe oourt for
their consideration and determination But MIDI

gan claimed bis dlscbargt from custody by virtu
of tht act of Congreis "relating to habtat eorput
and regulating judicial proceedlcga In certain
cuts," approved March 3, 1863 Did that act
confer Jurisdiction on tht Clroult Court of Indiana
to bear tbli cut' Io interpreting a law, tbe mo

ttvti whleh must hart operated with the Leglala-tur-

In passing it are proper to be considered
This law wai pused In a time of great national
peril, wbtn our htrltagt of free government was in
danger An armed rebellion against the national
authority, or greater proportions than history ar.
fords an example, was raging, and tbe public saf-

ety required that tbe privilege of th writ of habeai

eorput should bt suspended Tht President bad
practically impended It, and detained impeded,
personi la custody without trial, but bis authority
to do this was questioned It was ctalmed that
Congress alone eootd exercise this power, and that
tht Lorlslaturt. and not tht President, should
judgt of tht political consideration! on which tho

rignt 10 BUiptna It rtlltu m priruego ui ima
gnat writ had never before been withheld from tbt
elllitn; and, u tht exigence of tbt tlmei demanded
Immediate action, It waa of tht highest Importance
that the lawfulness of tht suspension ehould be
fully established It wai under tbtsa o'roura
itancos, which wtrt suoh ai to arrest tbt attention
of tho eouutry, that this law was pasitd Tbo .'resi-
dent wu authorised by It to suspend tbe privilege
or the writ or habeai eorput whenever, in hit judg-
ment, tbt public aafety required) and he did by
i.rolamatlon. kaarlnir date the loth of September,

1863, reolting among other thing! the authority of

tola statu I e, impend it oe ampenaiou ui mo
writ doea not authorise the arreit of any on, but
simply denies to one arrested the privilege of this
writ in order to obtain his liberty

It Is proper, therefore, to Inquire under what cir-

cumstances tht ooorts could rightfully refuso to
grant this writ, and when the cltUenwaa at liberty
to Invoke Its aid

Tbt second and third ectlocs of tbe law are ex
pile It on theie points Tflo language used li plain
and direct, and. th manlnp of tht Congress can
not bt mistaken Tht publto saftty demanded, if
tbe .'recldent tnougbt proper to arron a suipeoiea
person, that b should not bo required to giro the
cauit of his detention on return to a writ of habit
eorput But It wee not contemplated that such
person should be detained In ouitody beyond a cer-

tain fixed ptriodt unlets certain jjdtclal proceed-
ings known to tbt common law, wtrt commenced
against him The Secretaries of Stat and War

wert directed to famish to the judgei of tht courte
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of lha Tint tad Etataa a list of tbt Baxatl of all ear.
lies, not prliontrg of war, rtildant la their respect-Ir-e

Jurisdictions, who then were or afterward!
should bt btld la ouitody by tht authority of tbt
Prtsldtnt, and who wtrt titlstai of Statti la which
tbt administration of tbt laws la tht Federal tribu
nals wax unimpaired. After tht Hat wu furnished,
tr a mod Jury or tht dlitriol otnvtotd and ad
Journed and did no Indict or present on of tht
prtoai tang aamea, nt wu toium.w sis

Bad It wu tht duty of tba lalxt of tht
court to order him brought btfor him to ba dis
charged. If ht dislrtdlt. Tht rerusal or emluloa
to furnish tht list could not optratt to tht (alary
of aay ont wbo wu not ladlct4 tr prtacated by
th trand Jam for. If twenty days had elaneed
front tht tlmt of ail arrtst and tbt Urmlnatltn of
tho stiilos or tba grand jury, at wu tqaaiy oatu
tied to his dlsthargt M If tht llal wert furnished,
and any ere dibit ptrsoo, oa petition T rifled by
affidavit, oould obtain tbt JndgVi order for thai

'ttnnwia.
Milligan, In hit appltiatloa lo ba released from

Imprisonment, aTtrrtd tbt axlittatt tf every fact
neoeuary trader tbt terms of thla law to girt tht
Ulrcoit voun Ol uuiana janeau.oau ai do wu
detained lo cnilody by tba ordtr of tbt Prtsldtnt.
otherwise than M a prliotcr of waft If bt wu a
cltl sen or lndiaba ana aaa aerer aten ia tot mili-

tary or naval ten lea, and tht (rand jary of tht
dlatrlot had met, after bt bad beta arrctd, fori

of twantr dan. and adjourntd without tak
ing any proceedings against him, thtn tht coart
Did tat ngni to toitriam niiptmion ama oir
mint tbt lawful ne of bli Impriionmeat. Bttatu
tha word "oonrt" li net found to tht bodytf tht
aeaond eeetlon. ti wu hrcaed at tht bar. that tht
application should have bten made to tha Judgt of
tnt ooart, ana not to tot teurt iuuj buwuiii
not jol for bower Is exnresslT conferred la tht last
proTtso of tbt lection on tbt court tqnally with a
Judgt of tt to discbtrgt from Imprisonment. It
wai tnt man nt it uesign oi vongrve w near car
lata remedy by wnion any one, atpnvta ot uotrty,
eould obtain it, tf thtrt wu a Judicial fall art to
find earn of offenea agalait bint, Conrtsartnot
always In Hilton, and can adjourn ontb discharge
of tht grand Juryi and be fort thoi wbo art In

could tak proper steps to procure their
liberation. TeprOTldt for tbli tontlngency, au-

thority wu given to tbt Judges out of 'ooart tt
arrant relief to any party, who could show. that.
under tht law, ht should bt no loagtr m trained of
nil liberty, li wu miiittd mat Miiugin i cut
wu de recti vt, became it did not itatt tkat tnt nil
wu furnished to the judges, and, therefore, It was
Impossible to say nadir which section of tbt aet It
wai presented.

It ti not euy to see bow tbli omiuton could affect
tht qutstion ot jurisdiction, iutwgan eould not
know that tbt list wai furnished unless tht Judges
Tolunteered to tell bim, for the law did not require
that any rcoord should bt madt of It or anybody
but the Judges Informed of it. Why aver the fact,
when tbt truth of the matter wu apparent to tht
oourt wltboat an averment f liew can Milligan bt
harmed by tht absenct of the averment, whea be
states that ht wu under arrest for more than sixty
days before tht court and grand jury, which should
have considered his case, met at Indianapolis f It
Is apparent, therefore, that under the kattat eorput
act or 1863 thvj Circuit Court or Indiana had com- -

filttt Jurisdiction to adjadloate upon this cue, and,
Judges could not agree on questions rital to

tht progress of tbe came, they bad the authority,
(u w hart ihowa In a prtvltus part or this opin-

ion,) and It wu their duty to certify those ques-
tions or disagreement to this coart for final deci-

sion It wu argued that a final deeialon oa the
qutillOBt prtseated ougbt net to bt made, because
tht parties wbo were directly eonctrned la tbe ar-

rest BLd deUattoa tr aXUllraa. we aol kftr tb
Marts ft tbttri4xMtlgJhaWadAi.y tbt
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But tbtt oourt cannot know what return, will bt
madt to th writ BfAdAanutwfywj whea teid. aad
It li rery clear that nt ont la teaetadad apta aay
question mat may o raised to mat return, in tne
sense of tht law of 1802, yrhloh authorised arertlfl- -

tbe point car tilled final upon th cturt below, so
tnat H IS osioppeo. irou any UTcr ruling m u
tht subquent proceedings of tbt cam. But It Is

said that this out Is ended, u tbt presumption Is
that Milligan was banged In pursuance of tbt order
of tbo President Although wt have no Judicial
Information on tbe subject, yet tbe Inference Is
that be is alive; for otherwise learned counsel
would not appear for bim and urge this coart to de
clde bis cue

It can never be in this country of written consti-
tution and laws, with a judicial department to

them, that any chief magistrate would bt so
far forzetful of bli duty u to order tht execution
of a man wbo denied the jurisdiction that tried and
oonvicttd aim, ajitr nil cut wu btiort ltd
tral judgtt with power to decide it, wbo, being an
able to agree on the grave questions Involved, bad,
according to known taw, lent It to tht Supreme
Court of tbe United States for decision But even
the suggestion Is injurious to tbo Executive, and
wt dismiss it irom runner consideration inert ia,
tlfertfort, nothing to hinder thla court from in In
Ttatle-atlo- of tho merits of this controversy

Tbe controlling question In tht cut Is thia Upon
tbe faelt stated In JUUUgan's petition, and lot ex-

hibits filed bad the military commission mentioned
In It juntJtctton legally to try and sentence him9
Milligan, not a resident of ont or tht rebellious
Statei, or a prisoner or war, but a ettlien or IodI
ana for twonty yean put, and never In tht mill
tary or natal icrrlet, ti.wblle at hli home, arreited
by tho military power of tbt United Statti, Im-

prisoned, and, on certain criminal charges preferred
agalnat him, tried, oouvlcttd, and sentenced to be
banged by a military commission, organised undtr
tbe direction or the military commander of the mil-

itary district of Indlaaa Had tbla tribunal the
legal power and authority to try .! paniah thla
man? No graver queition wu tvtr considered by
this court, nor one which more near' cor corns tbe
rights of tbe whole people, fMt is the birthright
of every American oittten when charged with crime,
to b tried and punished aooordlng tola. The
power of punishment Is, alone through tbo means
which the laws have provided for that parr ore, and
II they are Ineffectual there Is an Immunity from

fiunlihment.no matter how great an offender the
be, or how muoh his crimes may

bavo shocked tht sens ofjuitlce of th country, or
endangored its safety By tbe protection of tht
law human rights are secured, withdraw that

they art at tbt mtrcy of wlcktd rulers,
or tbt clamor of aa excited people If there wai
law to justify this military trial, It is not our prov-

ince to interfere, if there was not, It is our duty to
dtolart tha nullity of tht whole proceedings Tht
decision of this question does not depend on argu-
ment or judicial precedents, numerous and highly
lllustreiirt as they are These precedents Inform
us of tho extent of the struggle to prtitrve liberty
and to relievo thost In oivll lift from military trials
Tbe founders of our Government wert familiar with
tbt history of that struggle, and secured In a writ
ten Constitution every right which the people bad
wrested from power during a contest of ages By
that Constitution and tht laws authorised by it,
this question must bt determined Tbe provisions
or that Initmment oa the administration of orim
Inal Justice art too plain and direct to leave
room for mlioonstruction or doubt of their true
meaning Those applicable to this esse are found
In that clause of the original Constitution which

i ay i, "That tbe trial of all crtmci, except In cue
of Impeachment, shall bt by jury," and In tbt
fourth, fifth, tnd sixth articles of tno amendments
Tbe fourth proclaims the right to be secure In

and effects against unrtasonable starch and
selsure, and directs that a judicial warrant shall
not Issue "without proof of probable cauit sup-

ported by oath or affirmation " The fifth declares
that no person shall bt held to answer for a cap-

ital or otherwise Infamous crime unless on present
mtnt by a grand jury, exoo t In cues arising tn tht
land or naval forces, or In tbe militia, when In
actual service In tbe time of war or public danger,
nor be deprived of life, liberty, or property without
duo procers of Jaw " And tht sixth guarantees tho
right of trial by jury In such manner and with suoh
regulations that with upright judges, Impartial
juries, and an able bar, the Innocent will bt saved
and tha guilty punished It Is In these words "In
all criminal proseoullons the accused shall tujoy
the right to a speedy and public trial by an impar
lial jury of the State and district wherein tbt crime
shall have been committed, which district shall
bavo been prevlouriy ascertained By taw, and to bt
informed of tke nature and cause of Ibe aeousatlon,
to be confronted with tbt wltuesies agaloet bim, to
have compulsory proceis for obtaining wltneieti In
h i favor, and t hart tht aislitanci of counsel for
hli defence " Theieieouriltea for personal liberty
thai embodied, were such as wisdom and experience
had demonstrated to bt necessary ror tbe protec-
tion of those aocuitd of crlmt And so strong wu

Hepto.
I'nbllihtd la (hit Journal by Authority.

tbt tcaie of tht country tf their tmportanet, aad
so Jealous wert tbt people that thtst rights, highly
priitd, might bt denied them by implication that
wbtn tbe original Constitution wai proposed firadoptlon.lt encountered eTra onaoaluoni nd hut
for th belief that it would bt so amended u to em-
brace them, tt woald Direr hart been ratified

u proven tht discernment of our ances-
tors i for BTCa IbtS VMOTliIona. BtDratiMct tn annh
plain English words that It would stem the Inge-
nuity of men oould net trade them, art tiotr, after
th laps of more than aroty years, sought to bt
avoided. Thoe grtat aad good man foresaw that
troublous time Would aria, when mien and mia.
pi woald bcom rutlv under restraint, and seek
by sharp ind decisive meuures to accomplish ends
aemd jost and proper, and that th principle! of
lonitUattoBtl liberty would bt In peril, uoltsi

by lrrtptalablt law. Tht history of tbt
world had taught them that what wu dona in tbtput might be atttmpUd tn tbt future Tht

or tht United Statu Is a law ror rulen
aad ptoplt, equally ta war and In peace, and eoTeri
with tht shield of. tU protection alt olassti of men,
at alt tlmtl and undtr alt clroumitaneei, No

lavolvtag taort ptrnloloai eoaeequtne waa
trer lavenltd by tht wit or man than that any of
111 xtrtvHdoai caa b suspended during any of th
great txrgtnelis of QoTtramtnt. Suoh a doctrine
leadi dlrtoUr ta anarch t or dtenotlam. hot th
theory of necessity on which it Ubued Is foist.
ior n uoTtrnmem, witnin tnt wmitliuiion, btl
all tbt power granted to It which art necessary to
preserve tt existence, u hu beta hermit nroead
by tht molt ot tb great effort to throw eff its
just autBonty.

Hara any of tbt righU gaarantttd by tht Con-
stitution been violated rn tht cut or MlUIgaa?
and If 10. what art tbtv 7 Ererr trial Involve the
txerclse of Judicial power; and from what aourct
aid tot military commission that tried him derive
their authority 7 Certainly no part of tht Judicial
power of tbt country was conferred on thtm, be-
cause tbt Constitution txpressty vests It "In one su-
premo court and such Inferior courts u the

may from time to time ordain and eitabltsb,"
and It li net pretended that tb commission wai a
court ordained and established by Congress. Tbey
cannot Justify on tb mandate of tb President t
became b is controlled by law, and has hli appro-prta-

sphere tr daty, whleh is to execute, not to
make tht laws, and there li 'no unwritten crim-
inal code to which resort can be had ai a source of
tari idle. Ion." But it li laid that the jurli lictlon
li complete under tbe "laws and ussgei of
wu." it can servo no moral purpose to
Inqalrt what those lawi and mages are, whence
they originated, where found, and on whom they
operate, tbey ean never be arnlitd to cltltena In
States which hare upheld the authority of the
Government, and whert the courts are open and
their procte unobstructed Thli court hu judicial
knowledge that In Indiana the Federal authority
wai alwayi unopposed, and tta courts always open
to hear criminal aoouaattoos and redreaa crier
ancei, and no magai of war oould sanction i mili-
tary trial (hart for any offence whatever of a cltl-u- n

In civil life, In; nowlr connected with the mil-

itary iirrlc. Congreis could grant no such power)
and, to tbe honor of our national legislature be it
said, It bu never been prroksd by th slat of tb
country even to attempt us txtrcise Uo or to
rlainut constitutional provisions was, therefore,

when Milligan was tried by a court not
ordained and established by Coograss, aad not
oompossd of judges appointed during good be-

havior. Why was ht sot delivered to the Circuit
Court of Indiana to bt proceeded against ordlng
to law? , ,,,
. V r ma of aeeeiiuy could be urged against It,
beaaCoagTst bad declared pnattlei against
tat) vctaoaa. oargta, proviaaa tor ineir panua
neat, ana curetted tnat oourt lontaranddtttr-min- t

Uera. .And soon after this military tribunal
wu tndtd, tht clroult oourt mtt, peacefully trans
aoUd Its fen). aad adjourned It edd no
bavo&tl to crotoct it. and required no military
aid to txecut It Judgment It wu held tn a
Statt. eminently dliUncal-he- d for patrlMitra, by
Judges commissioned during tht rebellion, wbo
wtra provided with Juries, upright, lo'elligent. and
selected bv a mart hai annolrited br th 1'railianf.
Tht Government had bu rlxht to conclude that I
Milligan, If guilty, would not rcoelv In Ibat oourt
merited pnnlsbment, for Its records disclose that tt
wu constantly engaged tn tue trial or eimiiar
offences, and was never Interrupted In Its ad mini
ration of criminal Justice If It was dangerous

In tbt distracted condition of affairs to leaxe Milli-

gan unrestrained of his liberty, became he "con
spired against tbe Government, afforded aid and
comfort to rebels, aad Incited the people to Iniur
reotlou," tbt lav said arrtst bim, coofint him
closely, render him powertesa to do further

and then present his cue to tbo grand Jury
of tb dlitrlet, with proofs of his guilt, and, if In
dieted try bim according to the count of tht com
mon law If this had been done tht Constitution
would hart bten vindicated, tht law of lb63 tn
forced, and tha securities for personal liberty pre
served and defended

Another guarantee of freedom was broken when
Milligan was denied a trial by jury The great
minds of tbe country have differed on tbe correct
interpretation to be given to various provisions cf
the Federal Constitution, and judicial decision has
been often Inroked to settle their true meaning,
but until recently no ono erer doubted that the
right of trial by jury was fortified in tbt organ io
law acalnst tho power of attack It is nau assailed.
but, Ifldoaacan bt txpreaed In words and Ian
guagt has any meaning, tktt nghtOD of the most
valuable la a free acuntry-.- li preserved to every
ont accused of crime who Is not attached to the
army, or navy, or militia In actual service Tht
sixth amendment affirms that ' In all criminal fros
tcuuont tnt accuse anaii tnjoy tnt ngnt to a
speedy and public trial by an Impartial jury,' lan-

guage broad enough to embrace all persons and
eases, but the fifth, recognising tbe necessity of an
Indictment, or presentment, before any one can be
btld to answer for high crimes, ' tretptt oases aris
Ing in the land or naval forces, or In tbo militia,
when In aotual service, In time of war or public
danger," and tbe Trainers of the Constitution,
doubtless, meant to limit tbo right of trial by jury,
In the sixth amendment, to those persons who wert
subjeot to Indictment or presentment In tht fifth

Tht discipline, necessary to tho efficiency of tht
army and navy, required other anl swifter modes
or trial than art furnished by the common law
courts, and, In punuanct of the power conferred
by tbt Constitution, Congress bu declared tbt
kinds of trial, and the manner In which they shall
be conducted, for offences committed while th party
Is tn lb military or naval servlo Ertry on eon
neottd ailh the branches or tht public service is
amenabte to the jurisdiction which Congress has
created for their government, and while thus serv-

ing, surrenders bis right to bo tried by the civil
courts All other personi, cltlsens of Statei wbero
tht courts are open, If charged with crime, are
guarantee! tht Intstfmablt privilege of trial by
ury Tbli privilege is a vital principle uoueny
nir tht wholt administration of criminal justice It

Is not held by sufferance, and cannot be frittered
away on any plea of State orrollllcal neceirity
When peaot prevails, an 1 the authority of the Gov-

ernment is undisputed, there Is no difficulty of pre
serving th safeguards of liberty for the ordinary
modes of trial ate rever neglected, and no one
wishes it otherwise, but If society Is disturbed by
civil commotion if the passtons of men are aroused
and the restraints or law weakened. If not dUrt
gardtd theet safeguards need, and should receive,
tht watchful care of thoie entrusted with tbe guar-
dianship of tbe Conitltutlon and laws Inno other
way oan wb transmit tu posterity unimpaired the
blessings of liberty, ooniocrated by the sacrifices of
lot revolution

It Is claimed that martial lout covers with Its
broad mantle tbe proceedings of tht military Com
mission Tbe proposition is this That In a time
of war the commander of an araied force (If in bis
opinion the exigencies of the country demand ll
and of which he is to judge,) has Hit power within
tht lines of bis military dlatrlot, to sun end all
civil rights and their remedies, and subjert cltlsens
ns well as soldiers to the rule of At ft and In
tbo Bxerolit of his lawful authority cannot b re
strained, except by bli superior officer or tht 1'rej
Ident of the United States If this position Is

sound, to tbe extent claimed, then when war exists,
forelnn or domestic and tbe country li subdivided
Into military departments for mere convenience
the commander of one of them can It be choores
within his limits on tue rlea if necessity, with the
approval of tht executli e, eubstituto military forco
for and to tb exclusion of th laws, and punish all
persons, as he thinks right anl proper, without
nxtd or certain ruies

The stattmtnt of this proposition shows In Im
portanoe, for, if true, republican government Is a
laimre, ana inert n an end ol liberty regulated by
law. Martial law. established on inch a bails, de

NO. 20.C,s

itroyi Tcry guarantee of tht Comtltntlon. and
effect oally render the "military independent of
uj superior to io oiTii powr 'in MUmpl to

do which by lb King of Great Britain wu deemed
by our fathers such an offence, that they assigned
it to tht world u ont of tht cauiti whleh Impelled
thtm to deolare tbtlr Independence Civil liberty
and this kind of martial law cannot endure to-
gether! tbt antagonism ii Irreconcilable, aad la
tht oonflltt, one or tbe other malt periih.

This nation, u experienct bu provtd, cannot
always remain at peace, and hu bo right to expect
that it will atwaVB hart wtaa and hnnint ml an
itBCtrtlv attached to the principles of the Conitlta- -
won tncEta men, ambitious or power, with
batrtd of liberty aad oonltmpt of law, may flit tbt
place ouet occupied by Washington and Llaeoln,
and, If thli right li conceded and tbe calamities of
war at aln befall us. tha danran la fcnman lihi
are frightful to contemplate If oar fathers had
railed to provide for just inch a contingency, tbey
woald bar been fall to the trait imposed In thtm
They knew th history of tht world told them
,u n.iou tney war louBdlng, bt ill txilttnetibort or long, would bt Involved In warj bow often
or how long continued, human fortstght aoatd aot
t;U, and that unlimited power, whtrtrtr lodged at
auohatlme, wai tspeetally hasardoui to freemen
For tbli and other tqually wtlghty raaions they
ioard tht Inheritance tbey had fought ta main-
tain, by Incorporating la a written nomination, th
safeguards whloh dm had provtd wtrt tsetntlal totti preservation Not ont or thtst aaTcgaardi tantbt President or Congrtu or tha Judiciary disturb,
except tbe one eonetralarthwwriiafAdJUna ..

It ii essential to tht saftty ot every Qovtrnmant
that, ia a eraat crisis. Ilk tha on w hav taat
pasted through, there should bt a power somewhere
of impending tht writ or habeai eorput In overy
war thtrt ar men of prtriomly good character
wicked enough to eounul tbtlr a to
re 1st tbt meuures dteme'd nioesiary by a good
government to sustain Hi Just authority and over-
throw its enemies, and their Influence nay lead to
dangerous combination. In tbt emergency of tht
times an immediate public Investigation according
io ibw may not D possible, and ret the ntrll to the
country may be too Imminent to suffer inch penons

go at large, unquestionably, there ll tbea an
ixency which demands that lha roTcrnmenL if It

should ree fit ia tne exercise of a proper discretion
to make arrests, should not bt rtcinlrad fa nroda-- n
t :.... . .." rv .
ao personi arrested in answer to a writ or haoeat

eorput The Constitution goes no further It does
not lay after a writ of kahta eorput It denied a
citizen, that bt ahall bt tritd otbirwist than bv th
count of Iht common law t If It bad intended thli
mult, It wu easy by the ui of direct wordi to
har accomplished It. Tbt lllustrlooi men wbo
framed that Instrument were guarding tbt founda-
tion! of civil liberty against tht abusti of aallmlttd
power i they were full of wisdom, aad tbt lessons
of history Informed them that a trial by an estab-
lished court, usisted by an Impartial jury, wu the
only sure way or protecting the oltlaen agalnat op- -

prescion ana wrong Knowing mis, tney timittd
the luipenilon to ont great right, and left tbt rest
to remain forever inviolable. But It Is Insisted
that the safety of tht country in Urn of war do- -
mands that this broad claim for martial law shall
b sustained. If this wtrt true it could bt wtll
said that country prestrvtd at tb sacrifice of all
tnt oarmaai principles oi liberty is not wortn toe
coat of preservation Uapplly, ll Is not so

It will bt born in mind that It oi a quel
Uon of lb power to proclaim martial law wbtn war
exlau lb a community, and tht coorti and civil
authorities ore ovirt brown. Nor ft U a question
what rule a military ttmrnander, at tht head of
bis army, oan Impost on State In rebellion to crip
ple their resources and quell tht Insurrtction. Tht
Jurisdiction claimed is muoh mtrt extensive Tbt
necessities of tht icrvlct, during tbt latt rebellion,
required that tht loyal Statea should be placed
within the limits of certain military districts and
oommaadtri appointed In themi and. tt Ii urared.
that this, In a military seme, constituted tbem the
theatre of military operational and. ai ta this cue.
Indiana bad been And was agalo threatened with
Irvaslcn by tht enemy, tht occasion was furnished
to establish martial law Tht conclusion does not
follow from tbt premises If armies were collected
la Indiana they wero to be emwojed In another lo
eality, where tho laws were obstructed and the na-
tional authority disputed On her soil there was
no hostile foot If once invaded, that fnvaeloo waa
at an end, and with It all pretext for martial law
Martial lawoanoot aril from threatened tnvuion
Th neeenlty must b aotUAl and present, th In

aslon real, such aa effectually closes tb courts and
depofCS th civil administration

It Is difficult to re how th safety (tt tb country
required martial law In Indiana. If any of her clt
liens were plotting treason, th power of arreit
could secure them, until tbo Government wis pre
pared for their trial, when the courts wert open
and ready to try them It wu as euy to protect
witnesses before a civil ai a military tribunal, and
ai there coutd bo no wish to convW except oo suf-
ficient legal evidence, lurety an ordained and ei
tabllsheJ court wu belter able to Judxt of this
than a military tribunal composed of gentlemen not
trained to the profession of the law

It follows, from what hai bten said on tbli lub- -

Jcct, thai thtrt art oeeasloni when martial rule
can bt properly applied ll in foreign invasion or
civil war the courts art actually closed, aad It ia

impossible to administer criminal Justice aceording
to law, then, on tbt theatre of active military op
orations, where war really prevails, there Is a nt
cesilty to furnish a eubstituto for tbt civil author
Ity, thus overthrown, to preserve tbe safety of the
army and society, and as no power Is left but tbe
military, 1. is auoweu to govern oy maruai ruie
until tbe laws can have their fret oourso Ai no
cesilty ereates the rule, so It limits It! duration)
lor ll tmt gottrnmini is conunuea, ajter tnt courts
art rttnsiated, it li a grosi usurpation or power
Martial rule oan never exist where tbt court! art
open, and In the proper and unobstructed exeroli
of their Jurisdiction It li alio confined to tbe lo-

cality of actual war Because during tbe late re
bellion it could nav been enforced in Virginia,

.h. tb. o.tic.1 .b,i7 ... oT.,iu,n.a d
the court! driven out, It does not follow that It
should obtain In Indiana where that authority was
never disputed, and Justice was always admlnls
tered And so in the case of a foreign Invasion,
martial rult may become a neoeiilly in one State,
when In another It would be were lawless vio-

lence ' W e are not without precedents In Engllih
and American hlitory Illustrating our views of this
queition, but It Is hardly necessary to make par
lioular reference to tbem.

brom the first year of tbe relxn of Edward Ibe
Third, when the Parliament of En eland reversed
tbe attainder of tht Earl of Lancaster, because he
could have been tried by tbe courts of tbe realm,
and declared, that In lime of ptact no man ought
to be adjudged to death for treason or any other
offence without being arraigned and held to an
awer and that regularly when the king's courts
art open it Is a time of peace In Judgment of law,'
down to lb irenent day martial law, as ctalmed
In this case, has been condemned by all respectable
Logliah jurists u contrary to the fundamental laws
of tho land, tod lubierilre or the liberty of tbe
lubject

Uurinft the present century an instructive denato
on tbli queition occurred In Parliament, occasioned
by the trial and conviction by court martial, at
uemarara, oi tnt Kev jonn Muitn, a missionary
to the nrxroes. on tbe allesed scrou nd of ailing and .

abeltlnz a formidable rebellion In that colony
Those eminent statesmen hud I! rough am and Mr
Jamei Macintosh, participated In Ibat debate, and
uenouncoa me mei ni inrgi, incense i. aid no.
appear that the courts of law In Demarara could
not try offences and that when the lawi can ait
e.ery other mode of punishing supposed crimes Is
Itsell an enormous ciime

So sensitive wero our revolutionary falberton
thla aubiect although Doit on wai almost in a afate
of lleg, when Gen Gag Issued bli proclamation
of martial law, tbey ipnko of It u an ' attempt to
supercede the course of tbe common law, and In
atead thereof to publish and order tho use of mar-

tial law Th irglula Assembly also denonoced
similar measure on the part of Gov Dunmort as

an assumed power which tht King himself cannot
exercise became It annuls tbe law of iht land and
introduv.es the most oxeirablo of nit systems, mar-
tial law

In some parts of Ihe country, during the war of
im;, our owcers maao arbitrary arrests and, by
miliary tribunals, tried cltlsens who were not In
the military servloe Theie arrest, and trials.
when brought to tht notice of tbt courts, wero uni-
formly condemned as Illegal Tbe rues of Smith
vs Shaw and MoConnell vs Hampton, (reported
In 12 Johnion) are llluitralione, which we cite, not
onty fur tht principles they determine, but on a
count of tht dlitlngulshel jurists concerned In the
deciaions, one ol whom for many ytan occupied a
seat on thli bench.
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"It 1 contended that Lather vi Borden, decided
by thli toari. I i an aathorltT for tb alalm nf mar.
Ual law advanoed to tbli OU Th daelalan ta
misapprehended. That eat rnw ont at tVa a.
tempt In Hbodt Island to so pen J tbt old colo-nt-

government by a revolutionary proceeding.
Rhode Island nntlt that period had no other form
or local gvrnmnt than Iht charter granted by
King Charlei II , la 1663, and u that limited tht
right of suffrage, and did not provldt for Its own
amendment, many cltlsens be cam dissatisfied h.
eauat tht legislature would not afford tha re laf to
their power and wltboat the authority or law
formed a aw a&d Independent constitution, and
proceeded to aiiert in authority by fore of arms
Tht old government resisted this, and u tbt rt- -
btl II OH WU formidable, eallnd ant lha mllllta tn
sobdut It, and passed an aet declaring martial law.

weruen, id in military MJTICf Of 10 Old gOT- -
trnment, braka ooa tk bona of Lather whnann.
ported the tun, in order to arreit bim, Luther
brought suit against Borden; and tbt qutstion wu,
whether, under the conitltutlon and laws of tbt
Statt, Borden wu Justified. Thli court held that
a Stat "may at it military powar to put down
an armed Insurrection too strong to b.. con trolled
by the tlvil aathorityt" and If tl lagtalatara of
fihode lalaad thought tbt peril so grtat u to re-
quire th uie of It military forces and tht declara-
tion of martial law, thtrt wu no ground on
which I Am eiurt eould question It authority) and

iwrmi Mint uouer military oratri or tnt char-
ter gorerament, which bad been reeognlied by tbt
rvit.tc-- ,. aiw- -t oi mi country, ana wu upheld by... u.... ,n..., D, km iiDti in creating
Into and entering Luther's home Tbli tht ex-
tent of the deoiilon Thtrt wai no queitlca lalisut about tht power of declaring martial taw
under the Federal Constitution, and tht court did
not e"niidir it Decenary even to Inquire "to what
axttnt aot under what circumstances that power
may fcj sxerelsed by a State "

rrt do not deem It Important to examine farther
tbt adjudged cases, and shall, therefore, eoneludt
without any additional reference to authorities
To tht third qocitlon, then, on which tht judges
below wert opposed in opinion, an answer in tha
ntgatlvt mast be returned

It ii proper to lay, although Milligan 'i trial and
conviction by a military commission wu Illegal,
yet. If guilty tf tbt crimes Impated toblm, and hit
guUt had been ascertained by an established ooart
and Impartial I urT. ht deserved ear are nnntahmant.
Open resistance to tht measures deemed necessary
to subdue a great rebellion, by those wbo enjoy tbt
protection or Government, and hart not tbt excas
oven or prejudice of stetlon tor lead in their favor,
Is wlckedi but that resistance becomes an ndrcuui
trims when It assumes th form of a seoret political
organisation, armed io oppose ID laws, and seekl
by stealthy means to Introduce tb enemies or tbt
country Into peaceful communities, there to light
th torch or civil war, and thut overthrow th power
of tht Ualttd Statei Conspiracies like these, at
such a junetnrt, art extremely perilous, and tbos
concerned in them are dangerous enemies to their
country, and should reeelre the heaviest penalties
of tht law, ai an example to deter otben from sim-
itar criminal conduct It is said the severity or
the laws aaused them, but Congress was obliged to

naet saver laws to meet the crisis, and as oi r hi a
est civil daty Is to strrt our country when fr dan-
ger, tht latt war hu proved lbt r ..? laws,
wbo nnewrj, mill b fDecifully obeyed by a pa-
triotic people, straggling to preterrt the rich bltai
tax of a free government,

Tht two remalnlox auMtlani In this eat mait
bt answered In tbe affirmative The suspension of
the privilege of tbe writ of habtat eorput does not
suspend the writ Itself Tbe writ issues u a mat-
ter of course, and on the return made to It the court
decides whether tbe party applyiog li denied tht
Ngni of proceeding auy further with It.

ii tne military trial ot uuiigan wu contrary to
law, tbtn ht waa entitled, on tht facts itattd
hli petition, tt bt discharged from custody by tbt
terma of tht aot of Congrats o March 3d, 1863
Tht provision! of tValaw having beiu.slirdin a previous part or tku opinion, wt will not rt
statt tbt views there presented Milligan avers he
was a citiien of Indiana, not Io tbi,nllltery o
naval servlot, and waa detained In i soconfint
ment, by order of the President frotrf ih 5th de
of October, Ibfll, until tbe 21 dayoTJaAuary, 186
when tbe Circuit Court for tho district t,f Indian
with i errand lurr. convened In leaiton at Indian
spoils, an avAerwards, on theSTtUdBjcfthesaiit
month, adjourntd without aJic 1 in l.etment .,r
presentment against him If these averments e
true (and their truth Is conceded for the purp
of this cue.) the oourt wu reauired to liber .t n
on taking certain oaths prescribed by the law, tad
entering into recognltanet for hi good behavior

lueie.eu iat. Miujgan was a prisoner of
war, and, therefor, excluded from tht privileges of
tbe statute It li not euv to tea how h .n h.
treated u a prisoner or war, when he lived In In-
diana for the nut twenty years, was arreted there,
and had not been, during tho late troubles, a roil
dent of any or the Stales In rebellion If, In Io
dlana, he com pt red with bad men to assist tbe tne-m-

ht Is punishable for It In tbt courts of Indiana,
bur, wotn tried ror ma nee, bt cannot tha
rlthts of war, for be was not entered In leral nata
of hostility agalnat the Government, and only suoh
persons when captured, are prisoners of war. If ht
oannot enjoy tbe Immunities attaching to tht char-
acter of a prisoner of war, how can he oe subject to
their pains and penalties '

This case, as well as tba kindred cares of Bowlts
an I ltonty, wtrt disposed of at the last term, and
tbe proper orders were entered of record Tbert Is,
therefore, no additional entry required

puorosALs vor coppkr
' Haw DsMBTUtsr,)

December 19, it
Sealol propO'tla lo furnUh 400,'OQ pounde of Ufol

Copper, one half ' Lake,' quality will be received
al tbla Bureau until 1 o clock r ia , of January 3, 17,
al wh eh time tb proposal will b open e J

Th iropoeal, tnuet be eJJree.eJ t th Chief tt It

vz.x7.. a ::j:xiz;L,z?Zr
lojiptr, iaai iaey may p aieiinsaisnea iron oiaer
bat'BM letters and rauet be roadela rotnpliaaec with
lb Intiructtont to ot Mere rn tftny ojtrtfar tupplUt
to the .jrjr Detriment " which eaa t obtained from
Ibe Commandant's Ofllce al aay lavy oe from Ibe
rnrebaehlaf ryma.ter el en A aval Station, tr from
tbla Bnreao

Tbe copper to be anbject lo tbe neesary teet anl
laepectlon of lse proper orDrar of tb Washing-to-

Kavy Yard, where the whole qaanllly la to be dell
130 ooo pooBde lo be delircreJ oa or before tke

11 February aoJ tbe remainder on or before tbt let
April. 1W7

JRlaII iftlKr AM) Vl.OKlAUI.ES.
Xavv Deriamavr,)

DCBBAO OF PBOVUIOI ABD(.1.UTBIH9, J
Pecember IS, lWf, )

Sealed proposal, endorced ' Propoeals for rreeh beef
and Wjretablee," will be received al ihle Bureau Bnllt
S o'clock p is oa tbe third day ef Jaonary )87 for
Ibeaapply of 100 000 pouaJe f SRhMl i!h anJ 10 J,
(HAI roil ode of rKhH LOKTAHLE4 at tbe I'llILi
DKLl'lllA KAY YAliD A.Nl ea required

Tbe UeefoaJ Wtfetibtei uiul bet t$ od quality and
Ibe beet tbe tnarkei a (Tor J and each article mint be
offered for by tbe i ouud Tbe Uef u t la equal pro
portions fore anJ bind quartcre

Ooada with approved aeeurlly, will le required In
oae half lb at tt meted amount of tbe coettaet, and
twenty per ccnl In addition will be withheld from the
amount ol eacn payment io tie iuJe, aa collateral ee
nrn rr ih dna nirbruininr ., ran which

will on do areuBBl be paid ootll It la folly compiled

r'tery offer made mu-- t be accompanied by a written,
yuaranty, algaed by one or more responsible peraona,
Ibal the bidder or bidder h I If bla or Ibelr bid h ac-
cepted, Auter Into an obligation wlthla live daya, with
good and inUckeat enreilea, is fnratah tb artleiee pro
poeed

,o proposal witt be emi tertd unices a exom pan iet
by tueh guaranty ant by tiititfartyru 'rUenee th if ths
bidder it a regular UtaUr in (Ac artielet proposed f r,
anl hat the It ent4 require f by aet ifLongreet

Tb Department teeervee Ike rla; h to reject any pro
postl aol conldered advantegeotie lo In Oovcrmnonl

It ta to be understood thai In eaie Ihe etlpnla d
quantity rf either artlclce aball be delivered leaving a
balance due on the other article, ihe contract may be
considered aa complete! la full, at lb opltoa of lb
Department d,3J td

GARDNER'S PHOlOGRArUIo'ART
OALL1RT,

1 HTILLia IHOIR BDILDI 0
IU Sevealh itreet,

OHCI MOEI IS EOHHIWa OKDIK.

Tk damac earn ad by Iht latt fire baa been to Car re-

paired that baslaecB will be resumed
TUII UORMIIta, (WgD.fKSDiT, October lh,)

Wha, u formerly, tke role will be strictly eaforeed
throughout lh siabtlshmeBl,

"PEODUCB Till BBBT, NO HATTSR WHAT TBI
COST IN TIMI 13D it ATI UAL."

Mr Q takeelktaoppor.Baloy tolhaak bla nonerone
frieade aad enalomera for paei klndnaes, aad lo eay It

ha I be bte coseiaal aim to eoatlan lo merit Ik yry
liberal eaeotraxeneal kerelofott aatultd t kda.

?)


