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SUPREME COURT
HIGHLY INPORTANT DECISION

————

The Princip les Underlylng our Gov-
ernment Clearly set Forih,

No. 350 _Ducuuses Tunw, 1848
Ex parie; In matior of Lam F. Milligan, patitioner.

e Jan
J:i— of ine Qlreuit Court ; lh.l'l“ﬂm oy
e Distriet of 1ndinas,

Mr, Justios Davie dollversd the opinion of the

Conrt:
On tha 101k day of May, 1865, Lambdin P. Milll.
thon e the O

prevented w o Olraniy of tha
Ei.:luilr‘l:h distriet of Indinna, 1o be dis-
1]

unlewfal im !
lon ls ikis : Milligas is
taten; bas Hred for twanty
yours lo Todiana; asd, at the Ume of the grierances
ol of, was nal, sod haid been in the
milil or naval serviee of the Unltad Blates, On
the Stk day of , IB84, while st bema, ha
was arrenied by arder of Gen. Alvin P. Hevey,
commandiog the military district of Indisos; and
hss aver sines hasn Im eloss canfinement.
On the 31st day of Ootobor, 1684, he was brought
before & military sommismion, sonrened ab Tndisa-
1n by ordet of Oen. Hevey, tried on sertaln
and spociBestions; found gullly, sod seo.
be hanged; and the senisass ordersd Lo
be sxsouted on Friday, the 10h day of May, 1805

without remedy. Has wishes l:| ':'I.ll a‘oﬂr.
seltled, sol by = ol Judge st bis chambers, but
by l.::‘hl 4 nrlhm known b tha Constitution;
and i i, hesanse tha
slrenil sourt sonslite of two judges lnstead of one.
Buck » revull was not In the comtemplation of the
e of 1500, and the used b{‘h

.

of the Ulllodll.dﬂlﬂ‘m of all par.
Lies, sol priscners of war, their reapect.
Ive éurluumm who then ware or afterwards
ahoufd be hald in surtody by the mt’.d the
Prosident, and who ware citisens of Btstes [n whish
the ndminisiration of “il!l.:r‘ in the Federal triba.

enninot be sonstrned Lo mean any sueh thing
nlm‘uht.f 4 h:bl:dllq.l ur:;
". l’.‘.u.r"’Il J" t i whers :!l Judges

might be
sot of 1801 so nysiem

wnd In oplulon

Y

Wbt the elrsull sonrt, Te8, WA Som.
possd of two Judges; sod, withont this vislon
ot & kindred éue, If (e Judges difared, the differ-
ones wonld n, the question be snssitled, and
Justles denled. The deslslons of kie sourt wpon
the provisions of this seetion hare been numaroue
In Tl:nd . (0 Whastan,) the
sourt, in holding that a division of the judges on
a motion for & new frial could not be eeriified,
the question must be soe whish arises

PWilligao, 1n ks sppliention 1o bu misased from

d the axbslense of every fact

ﬂ'-onndc Ing before the court relative to a

noewding belongleg to the danse.'" Testing Mil-
Eu'l onse by thin rule of law, b Ib not apparent

nb it in rightfelly bers; and thal we are som-

1nd b0 saxwer the questions on which the judpes
:Iut ware opposed In oplulon? 1If ln uum
of tha law, i for the weit of
oorpus wul Abe Veause’ of the party applylog for it
then It ls erldent that the "'canse’’ was pandiog
belore the sourt, and that ihe lona oartiied
aross out of it, belo wars mation of
r|§l and sot of diserelion.

ut (4 fe argoed that the procesding doss not

r into & onnss uolll there ars tws foa b
Tnl.-. deny. It was the ssuseof Milligan when
the petith r1

O the 34 duy of January, 1885, afler the p
fngn of the milliary commisslon ware st an snd, the

Clireult Court of the Ul“-l‘ Biates for Indiana met
at Indt ..

wers &
United
make

rged from fariher servies the grand ju

did not fnd nr bl of \ndigimont or maks any
st sgalnst Mililgan for oy offetce what-

aver; and, in fael, sines his impriconmant, ne bill

of indiotment has bean found or prasentment mads

against blm by auy grand of the Unlted !mh:’

. wan to the aireall court. It
wonld have besn the casin of both parties If the
eourt had lewasd the wrly and broought thoss who
beld Milligan {n eustody befors it Webster de-
fines the word “‘enpss’ thus: 'A sull or natlon in
eonrt; may legal prooess whish » party lnstitutes
ta oblain ]:“l‘pln‘, or by -mﬁ'n veoks his
right, or sopposed right”"—and be mys, '“hisis
tTI, seriptural and popular use of the word, soln.
clding nearly with eass, from seds, and setion,
frum ago, 1o urgs and drive
Ta any bogal sense astivn, sult snd caues are son.
vortible torma.  Mitligan sy d be had & right
1o tast Lhe validity of bis trisl and sentence; and

i

w

Milligan innints thet ani lrrll.lnr’ il

no jurisdistion to Ury bim opon ihe charges pre-
arges whatsver; besause he
w nited States and the State of
Indians, and had nol bess, sines the sommence:
ment of Lhe Iate robalilon, & resident of sy of Lhe
Btates whose oltlsens wers arrayed met the
Government, u‘:u&::hl;l.hs duld.‘.u.l' by jury
was guaraniesd iy Whe Constitutlon of the
United Blates.

‘The prayer of the petition was, that under the
sel of Comgrass, spproved March 3, 1803, nlll]d

the p ding which ke set in operation for that
pur| was hile enuse’ or “wuit'' It was the
1f ono by whish he eould resover his liberty
1ls war pws to do more; he could nelthar in-
whrust tz:j nor atnbeol thelr setlos, snd
should nol saffer bee withont fault of hia,
they ware unuble to render » J-rl{umu. Dub the
trus manning to Lhe tarm “‘suit’’ hoa been given by
il esurt. One of the goestions In Weston v
Qity Couneil of Charlaion {3 Petars) waa, whethar
s writ of probibltion was & suit; and Chief Justice
Marshall says: “The tarm ls enrtaluly s sompre.
b and d

HAn not lIIlT 1o Aabeus corpue nod ']
j.nm Luuﬂ sgy In sertaln sases,'' ha may be
Vo Ve pres atvl obent b0 be proseoded aqsion
B
wnl -l nllnhrp.rf.rlel
M .
Witk the patition were fsd the order for the com.

ug to the law of the land er
wiliwlon, the obarges and specifiontions, the fadings

Mh‘: of the mmlh';.m of the War Depari.

mant reoiling that senlenes was b
the Prosldeat of the United Biates, any diresting
Ton pelton ey etiod ot 0 e ore ek
tlon was am it
by lh':onml for Milligan; st mn'n:’l.l:l:.l.il
Dinriet Attorney of the Colied ates for Tndlane

et 'On the fhote wiated 1n sald el
‘,;"‘,,."F‘,':."‘“ » welt ‘hhnm.:lh

3d. “On the fuots staled in said petition sod ax.
hibits, oaght the asld Lambdin P. Milligsn to be
dlulula

From et I dition

8L N y u‘;-‘.’-!‘-l.ﬁ‘-f.'u io il peil.
tion and sxhibits the military sommision man-
tioned Vherain had jurisdiotion legally to try and
wentenes sald Milligen lo manner snd form s in
wnld petition and exhibit i stated 7'

The lmpertasee of the
by thin recond eannot be
the very framawork of the

u question presentead
nind; for it invoives
Governmont snd the
: ples of tiasn libariy.
During the Iste wicked rebelllon, the tempar of
tha times did mot sllow that salmness (n dalibera.
tion and disoussion 80 mecsssary Lo & sorreat oon
elusion of llyunljjnd.hlsl quastion.  Tham, son.
widarations of safety wers miogled with the axeroles
of power, and fesllngs and Inlerssts
which happily terminated. (L4
pub iy ls wesured, this guestion, s
all others, ean be i d snd dealded
pamlon or ths admizture uf any slament ool re-
quired to form w | Judgment. Weapprossh the
Investigation of this esse, fully seoalble of tha
-Tltu- of the Ingulry and the neasenity of full
and cantions delibaration. Hol we are mel with
prollnrinnry objeation. 14 ix lnelsted that the Clr
oult Oourt of Tndisne Bad no suthorily vo oertify
thess quentions | sod that we are without Jurisdle-
tlon to hear and determine them. The slxth sec-
ton of the " Aot to amiand the Jodiclal sysiem of
the United Btates,'" approved :rrll 20, 1402, de-
alares *that whe T any question l(wi_murr
o

be | Holmes ve Jenulsan (14 Petam) was,

yad?t! |

ane, In e ‘hlo -J:plg I.aln:y
proseeding in & eourt of Justios by which nn indi-
i . hat nu!ﬁy Ihln! the law affords
ortainly Milllgan pursysd the ooly rem-
wdy which the law ll'or!od {m.
A;nlni in Cobens we. Virglols (8 Whealon) .hn

the tezoun of Lhis law to give the

under
almll ourt of arlpdiotlon. be was

ﬁ.igﬂn had met, sfter -
riod of l'::'? days, ndjow
r. i I nad  bim,
hn.El u.’. r:t‘;h: hﬂﬁu
" Inwful ol

the sourt, sod pol te the senrd Itself; but this i
net oo, for s axpromly eonferred in the last

e | tors; fur aves these

“hﬂ of mon oonld et ov

s 1]
E.':. diresily to amarchy or
thesry

of Wholr lmportancs, and
[ wars the that Lhess rights, bighly
, might be dunisd them by Implication; thl
-?u_lho original Conetitation was proposed fer
P it d svere opposition; and bat
for Ahe balisf that it would be so amendid 4e 1o st
brace them, It wonld sever have been ratifled
has proven the discernment of onr anees-
providloos, supressed in such
that it would

ha senae of e

Plaln English words
r, nfter

ol mars saveuty years, sought to b

avdided. Thow and good man rnrv!“' that
troablous Limes would arise, when rulers and peo-
I would beeome restive under rosteaiol, and seek
y sharp and deelsi w o plisk ends
doemed just and proper, and that the principles of

- | tomsitabional Hbwrty wauld be in peril, eoless as

tabilshed by (srepealabils lnw.  The history of the
bad taught o Lhak what was dn“n'zin th

in the futare.  Tha Con.

In & Inw for rulon

squaily (s war sad in and eovens

fald of | | almasen of man,

med snd inder all elroumatanoes. Mo doc.

mors perictous wanAs War

1y Uhe wit of man that any of

s providions ran be surpended ln&n;o{ e
of i, Hush u @ootrl

s { O,

despotiom, bub the
of necemity on whiok it ia based ls VI
for the Government, within the Chastitatl s

siroys every gnaraotes of the Comstitetion, and
efvdloally remders the “military ladopondont of
and suparior ta the eivil power’ ' —tha slistnpt o
do which by the Kiog of Oreat Deltaln was dewmed
by our fsthers such s offence, that they aseigned
It ta the world ne one of the snuses whish lmpelled
tham to deolars their independence.  Civil libuety
wnd this kind of martial Isw eannot sndure to-

. . 'y in Hable, and In
the aonfling, ous wr the other must perih.

This wation, ns experience has proved, sansot
siware remain at pewrs, and has vo right 1o sxpect
shnt 1L will wiways have wise aod humane ralers,
slnasrely attashed to the prinoiples of ihe Constite-
tion Ieked men, ambitions of power, wiith
hatred of libarty and combampt of law, may 11 the
place unes opoupied by Washington end Linesls,
and, IF thin ",{M Is qonoeded and the oalamitien of

ragain befall us, the dengers to human libarty

frightfal to sentemplate. 1 onr fathars had
failed Lo yrovida for just sueh » sontiogenay, they
would been fales (o the trasd imposed in them
Thoy know.—the history of thae world told them—
the sation they wers founding, be lis sxistenece
shatt ot long, wonld be lnvadved |n war, how ofien
or how long continaed, hnman forseight sould ot
gl and that unlimited pawar, wharsrer lsdged st
?nh‘-h:lu:-. :u :lpuiull hasardeun to freomon

or i and other squally waighty resione

recnind the |MI|--T| u.’,l-:hqh, & s -g:l.:

1

sl the powers grasted to |t whish are neecsary o
fr-nrn its sxistanas, as has been bappily proved

y the resull of the great effort to throw off (e
Just nuthority,

Hare oy of the rights guarsniesd by the Cen.
sthiation been violated M the cam of Milligan?
atid 1000, what are they *  Every teinl Involves Lhe
sxarelie of judieial powsr; and from what source
m:h military sommission that tried him derive

as Lhie manifest design of Congrees

;l-h;:-;:; -‘=hhnyno.bpﬂ
m i, M“Im

fiod can of ellimee him.

wivo of the section on the sourt esqually with s
mp of it te 4 L

o, and ean adjourn on

grand Jury; and befors those whe are in son-
finsment conld taks m thelr
libarstion. Teprovide for this eom
thority was given to (ha judges oole
grant relial to any party; who scald show, that,
ucder tha law, he shaald be ne longer reatralend of
hin Hberty. T8 was innisted that Milljgan's sses
was defoctive, besase It did not state thst the list
was furnished (o the judges; and, therafore, it wus
Impusnil suy under which sestion of the aot it
wal prossniad,
14 s mob sasy 1o see Low this omision could alfect
the question of juriadiotion, Mill sould not
know thal the [ist was furplehed unlem the judges
wolantsated o tall blm; for the law did pot "1'".
that any record should be made of it or anybody
but the Judges (nforaied of I Why aver the fast,
whin the truth of the matter waa apparent to the
eunrt without as averment ?  How ean Milligsn be
harmed by the absencs of the avermsnt, when be
atates thut ho was under arrest for more than rizty
aftre the sonrt and grand ju&‘:!hh should
hava considered his sass, st at In L [}

herefore, thal under Lhe 2 carpus

wayr: “In law language o vait bn the
ol’wm 4--.01.1:': oourt of Just

To » ouil is t0 d d
the institution

loe.""  Alsn,
romoihing by
ourt of Justive; and

thal d g

e mpy i

st of 1883 tb® Cireuit Coart of Indians had eom-
inte Jurisdiotion to adjudioate upon this snes, and,
f the judges could nol agree on quastions rilal Lo

of procem in s o
4o preseculs Lhe mit fs o b
Whea Milligan demanded bis relonss by the pro-
eeeding relaling to Askass cerpus be commensed ®
suit; and he han vince prosecuted (t (n all the ways
kvown (o the law. Ons of the guestio n

the p of the eawre, thoy had the Ly

iy ' Certalaly un part of the judisial
power of the conniry was conferred on them, be.
emuse the Conrtibation expressy veste it “In one sm:
prema court and soch hil!rlur couria ae the Con-
grom may from tirue Lo L ordaln estabilioh, "
and it is not protendod that the was A
eonrt arduined suil witablished by Usngress. They
eannot jusilfy on the mandate of the President;
bocatse be bs sontrolled by law, and has bis appro.
priste sphers of daty, wh I# Lo sxagute, Bot to
maks the laws; and there Y'ae wawritten erim-
Inal eodn te which resurs ean be bad av & sonroe of
Lnrlodlninu.“ Prot it in enid that the Jurisbiotion
complele mnder the “Uawa and urages of
war.”" [t cam serve un uweful  porpes (o
Inqulre what thess lnws and ue wre, whepoe
they origlasted, whers found, and on whom they
aper they ean naver be applied to eitisons ln
it which bave opheld the authority of the
Ooverament, anid where the qvurts wre open ani
their procass unobsiracted. Thisoourt bas fudicial
koowiedge that in Indiana the Fedorsl autbority
waa alwayy uuvy[»ud. and (i courts always open
to hear oriminal weousntions awd redress griev
ances; and no usages of war conld sanction & will.
tary trisl thare far any offencs whatever of w olti.
van In civil life, Iny nowies connocted with the mil.
itary servige.  Comgress sould grant ne vuoh T
and, (o the honor of sur nativoal Jegislature be it
#ald, 1t hae never been pravoked by the state of the
oouniry aven (o sitempt ite axercise. One of the
rt;l.l-l eerutilational provislons was, therefore,
ofringed when Iilli!u was irind by & court net
dilied o Lilak

(na we liave shown (o & previves part of this opin.
lon, | and (L was their lnt‘in nrll.l'r those ques-
tlons of disagresment to this court for Baal deel-
wlon. Tt wad argoed ihat » final desislon on the

[ Bal to be made basausa

nder Lo 35th sestion of the judielary sel s pro-
:-l for wwrit of habeas : -"3. "u]:."

b writ of Asbeas R 1 Vo

wppropriste remedy, It fa bix sult in sourt
uul-h:'tﬂhw." Thore was much d y
of oplaion on anather ground of jurisdiotion; bul
on this, that in the seuse of the 24th yection of the
Judlolnry snt, the provesling by lolats cwpus was
anlh, was wnb gantrpvaried by sep sssapt Buld.
win, Justies, and he thought that “suit’ sod
Yignase' mn naed in the seetlon mean the pain Lhing
The ooust de ot say that & return must be made
and the partine appear and begin Lo try the canre
bofore it Is wauit. When the petition ba flsd nnd
the writ prayed for it Is & sust—tba suit of the
pariy making the appliestion. 1 14 {a » sult under
the 25tk sestion nlf tho Juidiolary sot when the
proosedinge nre begun, (11 by all the sanlegles of
the law, -;unll, n sult under the Bih soction of Lhe
nat of 140
But it fa srgued that there must be fio partien
te the sult, beaause Lhe polat Leto be stated wpon
the request of “‘either party or their couamel ™
Huch & Hiteral and tochnloal constrietion would da.
foat tha very purposa the slaturs had in viaw,
which was Lo eusble apy party to bring the case
whan the polnt in sontrovarey w malisr
of right and not of diserstlon; and the worids “aither
party,"’ li order to pravent & fullure of justloe,
murt be sooatrued ns words of sndargement nud not
of reatrietian.  Although thie ease 1o here ex purre,
it wan not conaldered by the oourt below without
aotlos having beon glven to the party sapposed to
have an intersst in the detemtion of the prisoner
The statemants of the redord show that this ls pat
only a falr, but conclusive luference. When the
sounsel fur Milligan prassnied to the court the po
titlom for the writ of Aabazs eospus, Mr. Hanus, the
Disirial Attorney for Indiana, sleo sppeared; snd,
licatiom was submittad 10 the

befnre & elrealt court upan which the opl

the judges shall ba oppossd, the point, npon whish
\he dissgreement shall bappen, shall, during the
ssmp term, upon b mequest of slther party or
their connssl, be stated wnder the dirsstion of the
}ul? and eertifiad under the seal of the sourt to
\he Buprema Court st thaeir noxt saslon to bs held
r and abiall by the sald sumrt be fnally
: Avd the declsion of the Hoprems Court
and helr arder In the premises ahall be remitted to
the sirenll court and be there antared of reoord,
and shall b wot asonrdiog to the natirs of the
ui.l}-dlun nd ordar - Providel, That nothiog
haraln contained aball pravent the vaues from pro-
caeding, If, In the aplalen of the conurt, further pro-
esndings oan be had without prejudies to the
meriis."* * . . .

It i nnder thin provision of law thal s eireult
sonrt haa authority to eertify soy question te the
Huprome Court for adjudiestion  The iuqulig
tharsfure, Is, whather tha cane of Milligan Le brought
within ita tevme. Tt was admitted ad the bar that
the eironit eourt had Jurisdiotion to enteriain ke
applieatlon for the writ of Aabess rorp d to
bear and detarming i1 ; and it eauld not be denied,
for tha powar is sxpressly given in the 14th seatlon
of the Judis wot of 1780, as well an in the Iater
sot of 1BAD blef Justise Mamball, in Dollmsn's
easn, (4 Oranch, ) conetened this braneh of the judi-
wlary not ta auiboriss the couris sa well ar the
udigen 1o farue the writ for the purposs of Inquiring
{nla the eause of the oommitmeit | and this son.

siruotion hss never been departed from. Bulb it |
malntaioed snrnastosa ad ability thatl s enr.

writ of Aubegs corpus doss not beoome & oause
wntil after ke wrii Aur been snued and o return
mads

Tudspendently of the provislons of the wet ol
Congrens of Maroh 3, 1583, relating to kabers corgus,
ot whioh the petisioner basen hia alalo far rolief,
und which wa will ?nnnlly consider, asn this pe-

witlon besustained
1t in truw, that it bs uspnt for w sourt an spplles
tlen for & writ of » for, o leaus the wril
H the onss | bul the

h . upon the fsots pres
tition, the prisoner, If brought before i
@ disgharged. Oneof the very poluts on which
thie eane of Tobing Watkion, reporied (3 Patars,
turme), was whether, IT the wril was losusd, tha

(M8
"

]
s wuilen

WILSON, j
FPormarly Bares & Wilson,
UF aNb Aliun sTONE,
(Uader 0dd Followa' Hall) Weak-
inglon, B 7
Tooihe', Ladies®,
wltere, wnd Huk-

wiitioner would be remanded upon the cass which
L- hiad made.

Tha Chisf Justlee, in dalivering the oplnien of
the eoart, exld - **Tho ssuse of imprisonment is
shown as Tully by the petitionnr ss 1t coull appear

ure of the writ; evnssquantly the writ
onght not to be fud If the voart ls natisfed
that e prissoer would be remanded to prison

The Judges of the Cireult Court of Todians w
iharefore, warfanied by an express desislon of 4
ebart ln refosing the weit, I satinfiad Lhat the
prisgaar, on ble swn sbowlng, was rightlally e
tatoed | bus it i pontended if they differed sbout
the luwfulness of the mprisonment, and oould
render 0o judgment, the prisoner in remediless, wad
dassol have the doputed guestion eertified under
the st of 1§02 Iiln remedy la eomplels by writ
of arror or appaal, | the court randers & fiosl dndf
ment refasing (o dlanbiarge him ; bat If he should
be a0 nuforiunale as to be placed in the predics-

by g the
o:nﬁ. who took the oase ander advissmant, sul on
the naxt day smnousced thele issbilily to sgres,
and made the eortifieate, It s clear that Mr.
Haonadid not repressst tha potitioner, and why is
bis appearance sutersd’ 1t adwmitn of no othar so.
lution than this—.ibat be was informed of the ap:
plieation, snd sppeared oo beball of the Gavern.
mant to contest it The Gorarnment was the pros.
soutor of Milligan, who elsimed that his lmprison-
mant was (llegsl; and saught, in the ouly way he
soulid, to res bl liberly, Tho chse was u grave
urt, umgquastionably, directed that
tha law offoer of the l\u ernment should boe in.
formed of I\ Ile very properly appearnd, and, as
the fsats wers uncontroveriod and the difioulty
wit in the spplioation of the law, thare wanno use-
ful purpors to be obtained tn bnaalog the welt. The
oause war, (harefore, submitied to the courl for
thelr dderation and d I Bat M-
gan elabmad hin discharge from curtody by virtue
of the set of Congress “relating 1o Asless corpus
mad regulating jn-ll.«ul ¥ diggs In eertaln
pnsen, '’ approved Mareh 3 1883 INd that et
eanfor jarisdietion on the
Tu in
o
in paslag It wre proper to be sons
Thin law was paseed o & time of great as
eril, whan our haritage of fres govarnment
anger.  An armed rebelllon againgt the pational
nuthority, of greater propartions than history af.
furds np example, wos :-Tu‘_ and the pulilie wal-
ired that the privilege of the writ af Ackars
hnald be nullumlml The Prosident hind
dad b, aml

Letalmad \

rauna In oustedy without trisl but his sushority

do thin wes ques It was elalmed that
Congrem Id enercine thia po nod that
the Legislain and oot tbhe Fresident, should
Juilge of the palitieal conridarations on whick the
right to suspand it rested.  The privilegs of thia
great welt bad novar hefore hoen withheld from the
silisan; wnd, as tha oxigenoe of the times demandad
immediste sstiun, 14 was of the highsst importapee
that the lawful of the pasalon should be
fully wslabilshed [0 was under Lhess orouts.
stances, which were sunh aa to arrest the attantion
of the eoiputry, that this lnw was passad  The Peesi
dent was Eartuﬂ by It ke wuy
of the wril of Aabaas corpy
mant, the pubilis safety required; and he did,

roalumativn, bearing dste the 15tk of Seple

83, resiting smong vther 1hi
ibls siatute, euspend i The sorpemaion of the
well doss sol puthoris the b of moy ans, but
slmply denles to one arrested the jirlvilege of this
writ in order to sbiaio his Hberly

1% |n propar, therefore, Lo Iniuire unler whal el
sumntanoes the courts sould rightfully refuse o
graal thie welt, and whan the elilosn was st Jilerly
1o Invoke it aid

The second and third peetlons of the law are ex
plleit om 1 puluta.  The language usad Is plain
snd dirsot d, the msaning of 1he
not be mistaken, The pablie safed
the Proaident thought peuper tan
porsan, that bo should net be required bo give he
aause of his detentinn on return to & wilt of Aalans
corpes But 1L was pot conlemplated that such
pereon should be detainsd b eustody bayand & ser-
taln Baed period; unlees edrinin judicial |.|u\-ml.-

o Ak s hen food S04
made te Lhe writ
1t I very clenr thol no sne is cyscluded wpoo any
quartiun that way b raised to that return.  In the
sonse of the fow of 1802, mhish nutborised a partifl-
eate of dlrision, o' Dos Ghecsioe tucens nanl wpon
the puiots certibed Aosl wpon the cturt below, s
that (¢ s setopped from any sdverss ruliig in wil
the mbquent proceedings of the eaom.  But it e
aniil thal Lhis aseo io ended, ke the prevumplion is
that Milligan wes bavged ln puesasnee of the opder
of the President  Altbough we have no judizinl
information on the waljest, yot the lnferesce |
that he in aliva; for otherwise learned pounsel
wonld pot appear for blm and urge this sourt to de
eliln his snaw

It ean naver bo in thls country of written sensii.
tution and I with & judislal depariment to lo.
terprel tham, that any ohlsl magistrate would be so
fur Turgeifal of his duty as to order (he execulion
of & man who denied the jurisdistion (hat tried and
onuvicted bim, after his case was befors Fed
wral judges with powsr to decide ik, who, heing wa-
able 1o agree on the grave questiong involved, bad,
necording 1o known uk 14 to the Suprems
Uanrl of the United 8 declslon.  Vat w

lon 18 injurlous to the Executive, and

wy dinulve 14 from further considaration,  There s,
11 relurs, nodhing to hinder this eourt from an In-
vestigation of Lthe merits of this controversy

The sontralling question in the ense bs this: Upon
the fuer statod in Milligso's petitlon, sod the ex.
bibite flad, had the wmilitary i

the parties who were direstly conserned |n the
”“‘“M-w‘mﬁ maat,
E'-?.'r which shoald ba plves 8 Emmlinne.

Dut thiv seurt know what returs

d d by Congress, asd not
P of judges sppoluted during good be.
havier. Why was be sot deliversd to the Clreunil
Court of Indians to be procesdad agalnss seearding

o law ! o
ﬂ *
blul:lr

ould be urged agalust it,
lared penalties sgninet

asefully traus.
and sdjourned.  Iv pecded oo
i o protest i, and ltquln-! ne military
sid 10 exeouts Us fudgments. It was bield fn s
Biste epninenily distingnished fur patrimicm, Wy
Judges tomminloned during the reliellion, who
warn provided with jories, wpright, inielligent, and
seledted by a marshal mppuliiled by the |
The Uovernment bad o right 1u eosels
Milligan, ir guilty, would not reoaive In (hat odurd
meriiad punishmant; for s reconds disdlore that I
wan constsnlly wogaged in the  triel of similar
offenees, nnd was never luletrdpled In Il adwinis-
teatlon of erimined justice. If it was dangeroun
in the distrasted eondition of allalr
gan unrestralved of bia fiberty, beca ]
rpiroil against the Uovernment, sfforded ald and
somfort to rebels, and incited the people to insar
roation, '] (he faw ssid arrest hiw, conflon him
olosaly, twnder Ll powstless Lo do further wmis
ehief, nnd thon presant bis cuse to the grand jury
uf the digtrlet, with proots of kis guilt, mad, i lo-
dizted. tey him necording to the eourse of the com-
mon law. I this bad been dope the Cunstitution
would bave baen viodicated, he law o 1500 an-
foresd, uod t sourities fur personal liberiy pro
werved nod defandod
Andiher guarant
Milllgen wes doni
winds of the eount
Interpretation te be gives to varlous providens of
the Foderal Constitution; and judiciat deolsion has
been often | kod 1o weitle thoir true meaning

[ froedoim was Lrok
sl by jury. The

in It puriadiction legally to try and sentencs him®
Milligan, not & rosident of one of the rebellious
Blates, ar & prisoper of war, but & eitisea of Indi
uos for twenty years past, and nover in the mili
tary or paval servioe, ls,whils at his bowme, artested
by the military power of the United B
prisuned, snd, on certuin sriminal oharges p
againat biw, tried, souvieted, sod sentenced to be
banged by & wilitery comminion, organized under
lhtﬂlrﬁllon af the military sommander of the mil-
itary diatriot of Imdisoa.  Had this tribonsal the
legal power and anthority < 47 awd panish this
wan’  No graver question waa eyer sons'demd by
thls evurt, nor une which mare near'y gateorns the
rights of the whole people, fre it im the Birthright
of avery Amoriean eitisen when shurged with erime
to ba tried and punished secording to law, Ti
powar of punishwmsnt ls, slone through the mean
which the laws have provided for that purjoss, and
il they are Insfecttial. thare |s an immunity from
unlehment, oo malter how graat an offender Lhs
todividual may be, or how mosh hiverines may
have shocked the sense of justics of Lhe couutry, or
endungored ita safuty ¥ the proteation of the
law human rights are sosured; withdraw that pro.
testion and they areat the merey of wicked rilera,
or Lhe elamor u; ao axciied peapls  IF there wan

Iww to Justify this military brind, It s ool our prov
inee to interfers; if thore wax not, it e anr duty to
duclare the nallity of the whole prosesdings. The
n dues nol depand o8 wrgu-
doots, numersis and bighly
illuntrmiiv Thaes precedents (ulurm
us of the extent u!' the struggie tu prese
and bo rellove thore inslvll life from milit
The fuuoders of our Government ware famillar with
the history of that struggle, and secured in & writ
Loy l.‘omlf\n\iu-n avery right whioh the people had
wreated (rom puwer durlng & contest of agss. Uy
that Conatitution aod the laws suthorieed by it,
tiun must be determined.  The provisieos
stigmant on the admisisiration of erim
inal j to are loo pinin und dicect Lo leave
room for misronstructiun or doubt of their trus
meaniog.  Thoss spplieable to thisepss sre (nund
i st clanee of the origingl Censtiiution whiak
wayn, *That the trinl of ofl erime orpt In eas
of impeschment, shall ba by jury,' sud in th
funrth, ek, and slath articles of the sunndmnits
The foarth proolsims the right to be seoure in par
won and = & againal wnresranshle seavch and
welzure, nud directs that & Judicial warrant sball
nit lesue “without prool of probable eause eup-
parted by aath ar afirmation ' The Alth dealarss
Yibimt po person whall ba held e woemor for & #ap
Wad or othiarwiss Infamous atlme unlees un present.
mant by & grand jury, exoopl in ense
larees, r 19 the ml
sglusl sorvio the vima of war or g
uur be deprived of lle, liberty, ur pro
dus proesss of ow " And the sixth gn
right of trial by Jury o auoh wanner and with sush
reguistione  thet with apright jadges. impartial
Jiurlew, auil wn ahle bar, the futocent will be savad
and the gulity penisbed. Lt be in thesn words: “'ln
wil oriminsl prosecutions the weouned shull enjoy
the right b s speedy and publie trial by an lwpar
inte sl diatlit wharain the erime
summitied, which disteiér shall
y anpertained By low, aod tn be
;l o heaurtivn,
to be eonfionted with the wity gainat bim, Lo
bave eompalsory rlwm for obtainiog wilnasess in
bow favor, sed b bare the sslitanes of counsel for
kis dafence '  Thees secaritinn for porsonnl jibaety

thils g

fogs known ko the Inw, ware ol

wmant of having the + divided on tbe guestion
wheibier be should live or dis, be in hopalesm sad

agalnat him  The Becretaries of Biate and War
| wore dirested to furnkib to the Judges of the sourts

T Ind, wore sunh s wisdons =od axperience
hind demonntrated te be aeorssary for the protec-

tion of theee soouned of erlme.  And so strong wea

< | valuuble in & fres ccuniry—in po

bt utitil recontly oo one ever doubied that the
right of trisl by jury waa fortified in the orgeuie
Juw against the power of sttark  ILbe soee assalled,
but, if idoss con be exprossed in words and lan
gusge has any wanning, this gkt —one of the must
ved fo
one secuseld uf erime who o not witached
wy, ar nary, of militis in actoal serviee T
wigth amandment afirms that Yin all oriminal pros.
woutions the sscmsed shall snjoy the right to »
rpeody and pobile triel by an lmpartisl jury," lan.
gusge brond smough s embrsce all persons and
casnr, Lut the Bfth, rovognizing the oecesity of an
Iudletment, or presentment, befurs any one ean be
haid tu answer for high orimen, *rreepis nnses aris
ing in the Inod or waval furces, or in the wilitis
n tme of war or
d the framets of the Constitu v
mantt bo Nt the eightof trial by Jury
ndmant, Lo those parsons who ware
went or pressuboent In the Ak
neeesinry Lo the efficionay of the
wrmy and navy, requiced otber amd gmifter modes
of trial than wsre furnished by the ecwman law
eourls; and, io pursuancs of the power conferred
by the Constititien, Unngress has declarod the
kindn of teinl, and the manner [y which they rhall
ba comdusted, fir offouses cowiulited while the party
in in the military or navel servies. Every one eon
nooled itk Lhess branohes of the pubiie service, Is
ptlen which Congress
winst, aud whils th
e right ta e o by
ALl sther parsuns, et
guuris nre open, |\ cherged with erl
guarantes! the incetiom |l||mto¢- of t
Jury. This privilegs | vital prioeiple. underly.
tug the whols sdisiniitration of arlmiaal jusiee; it
In oot beld by sufferanoe, and sasook be frittered
sway th any plea of Hiate or politionl necerslty
When panes prevaiis, and the authority of the Guy
ernimnent le undisputed, tete Ly no difiaulty of pee.
werving Lhe saleguands of liberty: for the grdinary
modes of teisl wie rever negloated, aud o one
wishes it othar bt if sociely dn dinurbed by
i wo nte aroised
not disee

of those untrusted with the guse.
dinnebip of the Constitation smd lnwe.  Tnno other
way oun we Lrnnemit (o posteriby unimpaired, the
Linssings of lberty, consocratod by the sacrilicas of
ke revolobiun

It b olalmed ihat martial lam sovers with {ls
broad mantle Uie proosediogs of the willtary eom
miealon. The proposition s thls  Thet in & tie
of war the sommpudar of s

o the rale of e wi
lnwiul wu y camnol be re
wirained, exnepl ficer of Lbe Pra
Ident of the Lu If Ahbe puslilon e
raund, tu the extent claimod, then when war exie
foreign or dumestic, and the soontey be viindleided
into willinry de
the summander of one of thein ean, I he chio
neceaslly, with
Litate willlary forr
] elibdln 1 ® lawa, sl pasinh el
prrsons, ae he thinks right sol proper, without
Ameil ar sartale rules
The statwwment of this proposition shiaws jis im
portatier; for, It true, republican government |s s
Inllure, sod there  an ond of libarty rogulated Ly

nn wall we solili
the sxwrzion of b

Isw, Elartinl law, setublisbiod op sueh & basls, de

sl iz sontended that Lather ve Borden, desided
I'; Lisle evurt, be mn suthority for the olalm of mar-
Unl law sdvmooed in this sase. Th .
misapprebeaded. case graw of the ats
tempt In Rbode Ieland to sapsreads the old oolo.
nisl governmest by s revolutionary prosesding.
Hbode Dnland until that pariod had oo other form
of losal gevernment than the charter granted by
King Charlae 1, lu 1603, and as that limitsd the
right of sulfrage, mnd did nut provide for |l gwn

il betame dissntisfiod be-

, m
anden Lo Inglalnture would not sfford the re lef i
(1 wr; and without the suthority of law
formed o oew nod independent conntitution, snd
'I"l ded L0 nesars i1s suthority by fores of arms,
he old government reslssed this; and as the re-
belllen was formidal enlled « o militie to
wabdas i, and rlud 8 st declaring mariial lnw,
Borden, In the milltary serviee of the o/d gov-
erament, hroks open Lhe houss of Lather, whe up-
ried Lhe mew, in order Lo arrest bim,  Lother
ul.ldmlllu Bardan; snd the quastion waa,

ar, under the eonstitution and lews of the
State, Borden was justied, This ecart hald that
& Gtate “may use itn military powar 1o put down
an armed (ararreetion tae smng b comtrolled
by ihe oivl amsboriiy:' and if &m of
Hhode Island thought peril so greal as Lo e
r fa and the deelurs.

(hare was no groond om

whink thes court sanld o ita authgrity; aad

l’,mui ing in n |
Ar whiinh tims had proved wars sssaniisl o
o Not one of thees sabaguards san

s p:‘-unuion.
tha Prasident or v distark,

o4 Dardea setod under stilitary orders of the ohase
tor pavernmant, whieh bad bean recognieed by the

grees or the §
excopt tho ote eonesrniag e wril of Asbess corpus
I8 s amvential to the mafaty of svory Uovarmment
in & groat erile, Hke the one we have Jumt
paried Lhrough, thers should be s power somewhere
of sspendiog the writ of Ashess sorpns.  [n every
war (bere are men of prwviowsl eharsatar
wicked ssongh to camnial their r-l wwapbtisens to
retlsh the mesawrss desmed necemsary by & good
government Lo sustaly
thraw it
dangerons combinstivns
times an | dint I
to law may not be possible, and yol the peril to he
country may be too imminent to suflar anch persons
to gn wt large. Unywesiionably, thers (s Lhen an
wxigenoy whiel demands that tha govarament, I it
shunid ses At in the wxereiee of & proper diserstion
Lo make arreats, should mol be required to uee |
the parsane arrertad in answer to & writ of Asbeas
mitgur,  The Constitution goes no further, 1t doer
] @ eorpud I denied a |
@ Lried otberwies thas by the |
course of the aommon law i & (b bad intended whils |
revall, it waa eaay by the uee of direct words to
hare ummu;lhhd i The Wastrlons men whe
framed that instrumont were gunrdin, » founds-
tona of elvil liborty sgainet the abuses of unllmited
powar | they were full of wivdom, snd the lessens
ol blstory infurmed them thai & trisl by an sstab.
lished cuurt, saaistad by an impartial jury, was the
otily sure way of proteciing ths eitisen againet op-
preesiun and wromg ng thin, they limited
the suppension to ose g right, and left the rest
mnin forsver Inviolable. Put It la insloted
w wafoty of the roual? in tiwe of war de.
ot Lhle brond elsim fur wartial ls 1l
be sustsined. I thin were btrus it gonld be wall
said that p sountry prossrved st the sncrifice uf all
the anrdisal prineiples of lbarty ls not worth the
comt of presscvation.  Mappily, 1t in not s
It whil bow borme kn mind bhas bhie be mot & use
won af the power Lo proalaim martial law whon war
exlaws tn & ¢ stilty, dnd Lhe pourts sud eivll
wuthorltlen aro ovarthrown  Nor fit & quastion
wilitary ssmmander, st the hosd of
tapuse oo Siates in rebelliun o erip-
arees and quell the insurrection. The

pol powar of Lhe soustry, and wae uphald b
the aum,l-dhhz;\u war justified in r-hm:
Ints aad entering Luthor's housm, This bs the ex-
tent of tha decleion. There was mo quesilon in
levus about tbe pewer of deslaring martisl law
under the Fedarsl Conntitution, and the conrt did
not evnabder |8 necomary even 1o inqalrs “io what
wxbant sor wnder what umstances that power
I'n& ks axarciand by n Buae '

o do ot deems It dmpo
the ndjadgod o
without any sdditiunal ref anthorition
| To the third question, then, on which the judges
In opinlen, an answer 1u the

below wete upﬁnd
’mlllr- L 1T relurned.

It ls proper b sny, although Millgan's trial sed

| eanviorion by & milltary sommimion was legal,

yol. i guilty of the erimes Imputed to bim, and his
gullt bad been ascertalned by an sotablisbod spurt
ani impartinl Jury, o deserved sovere punishment
Open r remed necasnary
Ao rubduo s greal rebellion, by thoss who enjoy the
pratection of Goveroment, and hare not the s1eum
wron of prefudice of peetion to plesd in their Mror,
In wickod, bat that reslstance bacomes an rasrmeus
erome whon [t smamen the form of & seeral politioal
arganization, nried to oppose the lawe, and seeks
by stealthy mesns o Introdaoe the enemies of the
oauniry inte pesceful communition, therw to light
the toreh of eivil war, and thur urerthirow tha pawer
of the Unitad 8 Comtpirasior like thotw, st
wisch & Junotiurs, Atremuly
consaraad in them arn dangeru
eountry, and should receive the hes wnalties
of the law, sa an example to datar others from sim-
s mioal sondust Tt sl the sevarity af
s saured them b ngtost wes obligrd 1o
Lsavere laws to menl 1B LU AR
A eivil doty (e 1o serve dur suunity when s
mar, ibe late war hae viad (hal et
whan neecssnry, =il b ghestfully uheyed b

is
iawa,

. pa
| trlstle people, struggling ts pressrve o orlr‘ bleas.

ingr of & Iree grvernment.

ba twn resainiog guestions in Lthie case must
be animared ln the afrmative,  The sarpansion of
the privilege of the wril of Auhass corpus does nob
suspand the weit itsalf.  The weil (souns s & mad-
tar of soore, mod ou the reiuro made Lo [t Uhe court

Jurisdiction clalued is much mere sxtensive. The

Lied ol Lhe wervice, during nte reballion,
t hat the logsl Ststes should be placed
within the Vinlis of cortain military distriots and
sow matiders appuivied in thiem sod, It is wiged,
LTI LN | Witsry senme, sunstituled them the
theatre of ry aparations; and, s in this enm,
| BTN
invasiin by the enemy, the cosasion was furaished
to estallish martial law. The sonclusiin doss not
fallivm froem Lhe premises, I armles wars aollnated
i Dadiann thay wers 1o be emnplored in aoother (o
enlity, whore the laws were abitruoted and the na.
ity dispuisd. Ou der woil thora wa
b A7 onive Livided, that

bad

oel i vasiun
ne, the in
h iy elonen the enurts and |
depuses the pivil adwministration |
§in difiralt to sew how the safery of the soontry |
riquirad mastinl law In [ndisos, [ any of hee elt- |
itend wers plotting tressos, the powsr of srredt
conld seture them, wotll the Government waa prs.
pared for thelr trial, whes the eourts ware open
and remdy G0 dry them. It was as snay to protect
witnerses belure & clvll aa 8 milliary inbupal; and
w th ould bo yo with to gonvist, sxaept on suf-
ficinnt legal wvidones, sursly sn ordain
hed court was beiter ahile 10 judg
[ & millitary tribusial compored of geutlemad not |
teined Lo the profession of the law,

Tt fullume, from what kv boon aaid on this sab:
Jeet, that there are coswlous whon wmartial rule |
ean bo properly applied. I io beign lovarion or
civil war the courts are motuslly cloved, and b s
Twposihle to sdlaister eriminal Justice seearding
to law, thew, an the theatre of active military op
wratlons, whore war really prevalls, thers la & ne
conrlty 10 furnish » substitute for tbe alvil author- |
Ity, thas ureribrows, to pre h |
army and socialy

litary, it sllywed Lo govern by markisl rule |
u the laws cnn hiave Lhelr frew oourse,  As e |
autalty sreatas the rule, s it Himits it durstion, |
fur o thas goeeinment o continasd, /e the onarts
wre reinstated, it ls & grios usurpaiion of powar
Martlal ruls oan never eaist where the sourta sre
wpan, aud ko the proper and voobalrusied exerolss
of thelr Jurisdiction, Tl alea confioed ta the o
enlity of aeiunl war  Beenure during the late re. |
bullion [t evuld have been soforesd in Viegls

urta driven oul, (b does
btaln lo Tadians, w
Hrputed, wnd justie
bl And oo im the ensn ol &
wartial rulw ay beearne u neessily in ooe Siste,
wmbvd fo soother it would be ‘'wete lawlers wio-
fenee "' Woare not without precedents in English |
and Amarican hlstory Hlustrating our views of Lhis |
queation: but 1t le hardly necemary (o maks par- |
tioular relerencs to thew, !
From (e Aest yenr of the relgn of Edward the
Third, when ihe Parilamont of Eogland revepred |
tbhim attaluder of the Earl of Laneaster, becauss be |
would have
aod devlared, !
to b adjudged (0 desth for tresson of mny otber |
saing arraigoed wnd Weld 1o an-
| that regularly when the king's eonris
noiiem tins of peace in judgmant of law,'
down to (ke preeant duy, marial law, an elaimed |
in tsis enem, bawr besn nondemned by all respretabie
English jurivte sa conbrary to the fundamantal liws |
ufl the tsnd, sl subiversive of Lhe Moty of the
wubijeat
Lruring the present contury an lnstrpetive debats
on Uhie jjusation oge in Parlinment, o ied |
by the trisl wnd eonvictivn by eourt-ma
Dowarnra, of the Kev, Jobn Swith, & wis
L the oegtoes, Ul
wheiting o for U
Those vminant . Lrd Brogghau and =i
Jumes Macinionh paled Ui Llint dehste, anid
denoanend the trial ax illegal; Decsups it did not
sppear that the esurde of Liw in Demarara gvuld
not gry vifences, pl that “when the Tnws ean st
evary mthor mode of punisbing sappored orimes e
Waall 2o enormoun erbhn
Bo sotinltion wara our revdiutioiary Fibinrgon
et althaugh Moy
whan Usn ©

suparceds tha ouour
wtend theroof 1o publlsh and order the use of mure
tial law The Vieglols Assemhly alee denonneed |
& timilar messure on bhe partof oy, Dunmeore “as
an amumed power, which the King hlmeell cannot
vareriae. borenuin iV nonale the law of ihe Tund asod
Witrpduves the muet exenrable of sll syatems, mar-
Vsl iaw

In swe parts of the evunley
1412 our uloves made arbitrary
miluary triliuns tried eltizens
the military service.  Thew armest
when brovght to the tolles of Lhe eou
furmly condomnmd as Wegel  The
ve Shaw, wold MoConimll vo. Hampton, (reposied
I 12 Jehuaun) sew lusteations, whioh we gite, not
ooly fue the prinniples they dutermine, but oo e
eoant of the dietinguished juriots conceened in the

disring \he war of

seat oo this bonok,

| pepind, = tar isls an

decisicnn, anm ol whom for many yeurs osoupled s |

deeldes wheiber tha party lying Is denied the
mght of procesding nuy furthar with L.

10 0he military crial of Milligan was ount 1L
law, thon he was entitled, on the facts stated
his petition, te be dissharged from eusiody by the
terma of sat ul Congress al Mareh 1563
The prov ol this taw having Lewn taseldomd

nd wah agein threstencd with | in o previous part of thas apinlen, =s will nat ra.

state the viuws thare praventad Milligan sven he

was A cltinmt of Iodians wob I thsg,ollitery

naval sarvige, and was detsined in #a confing

mant, by order of the Dresldant, fr LI T
I

wards, vo Lhe 270 day of the sas

X rued withous sedivg a1 lodictment =
presestoment agpniont hlo.  1F the armeni e
trus, (and tholr trath (s doncodnd fie the purp
of this case, ) the raurt was required to b
on u_hq onrtain oaths preaseribml by the |
wnlering (nte reoogoizsnee fur bis good behasior
Dut it dn insloted that Milligan wae o prisoner of

| war, nod, (karefore, exeluded Trom the priv

the stalute. It l& nut ensy tosee how
frented ma n prisoner of
dinoa for the past ¢
and bhad not r‘:n !
dunt of sey of the If, in la-
1o anslat the ene-
if It in the eourts of [nidisms,
for the o fMence. bo ennnot plrad the
vights of war, fur he man not engaged In lognl ot
ol hostiliny sgainst the Governiment, and only sunk
parvane when caplured, are prisonets of war, If ha
sannot esfoy the lmmunities sttaching o the char-
aater of & priuner of war, how ast be bo rabjoot to
thisir palos sod penalties ®
This cans, ny woll as the kindred eares of Bowles
suld Horey. were dispossd of at the last tarm, and
the proper orders wars sntered of 1 There ia,
tharefore. no ndditioonl eniry required
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