
IiV

every nil nrot singular thn crimes punlshablo by Im-
prisonment

¬
In tho state ptlMii

Is It sufficient In nil litdlclmont 0 say that Hie
parties unlawfully conspired to commit tomo
ctlmot lllilnk It will hardly lm clnlmcil thnt an
Indictment would lio good tindcrlhcstnlulo which
charged Hint Iho object nf tlio conspiracy win to
commit cncli nml every nil mid singular tlio
crimes that nro punishable by Imprlsonmcut In
tho Statu prison Tho court say funlicr

AHcilmcsnro not so punishable Whether n par
tlcii ar crlnio lie mirli n nno or not h n qumtlnn of law
Tlii accused has therefore tliv right l liaronspecl
ration or iho charge nenlnst him In this respect In
order Hint no mnyilccldo whether ho alioulU present
his tier mo by motion to quash demurrer orpleit
and the court Hint It mnydetcrmlnowlielher tholneis
will sustain tlio Indictment United btntes v CrulK
shank el al X Olio 63s

Thorernti bcnngcnornl indictment of conspiracy
to defraud tho United States but Iho Indlctincnt
must ba or compney todefraud In somo particu ¬

lar maimer pointed out by statute nnd tho Indict
noitur Information must show tho means lo bo
used

In expounding a psnal statute tho court certainly
will not extend it beyond Hie plain meaning or In
Words for ll lias born long and well settled tlmt iilrti
r tntutcs must be construed strictly United States ra
jioiiunrct 4ij

f cull attention ngaln to theciuo of Lnmb vs Tho
People reported In tho Lognl News Oct 2 1880
Paget 18 and 19 whore tho court tuld r

Bo where ho has entered Into a conspiracy with
olliera to commit n felony or other crime under such
rtnnmfnnera ns will wliftti tested lit- - psnerlpnec
rirobably result In tlio unlawful taking of human lire

bo presumed to hnvo understood Iho con
Bquritccs which might reasonably be expected to
iiuw iruui rnrrying inin cucct sucn uniawiiii com
bnntlonand also to Imro assented to tho doing of
to accomplish the objects of tho con piracy even In
tlio taking of life llulfurtticr than this the law does
not go

It la for this reason I Insist that tho Information
must set out tho wholoschcmo of tho conspiracy
othcrvtlso It Is Impossible ror tho court to any
whether tho nctdoiiownsmt net In furtherance of
tho conspiracy nnd consequently to dctcrmlno
whether tho other conspirators nro bound by that
act Uecnusoirit la mi net not calculated to fur ¬

ther tho conspiracy tho olhorconsplrator nro not
bound although ibcy may hnvo entered Into tho
conspiracy
tl or If tho accused In such ense has not expressly as

amcd to the commission or tlio crime nml the unlaw-
ful

¬

enterprise Is not of Mich n character ns will proba
bly Involto Iho necessity of taking life In carrying It
Into execution thero can bo no Implied assent and
coiisoquenlly no criminal liability The principle
which underlies and controls caoaof this ehariu lcr
Is tho elementary and very ramlllnr doctrine applica ¬

ble allko to crimes and mere civil Injuries that every
must bo presumed to Intend and la accordingly

icld reaponsiblu for tho probablo consequences of bis
own acta or conduct when thereruro ono enters
Into an agreement with others In do an unlawful net
he Impliedly assents to tho tiao of nucli means by his
coconspirators ns at e necesnnryordlniry or usual In
ih accomplishment of an net of Hint character Hut
beyond this bis Implied llabllltycaiinot bo extended

Wo mint understand tlio ncopo nf tho conspir-
acy

¬

Wo must understand tho ichemo In all lis
ports In nn Idlctment for presenting n fraudu ¬

lent pension claim brought under Bee MM It 8
It wns held by Dyer J

It will ho observed that iho gist nf the oflensena wo
find It Urllnnd In tlio atatutcs Is tho presentation for
imjrmeui li a laisoor irniiuuicni Claim moiiiuin
ment ullcgisi no Tacts which constitute the frnudt It Is
not shown how the fraud was per petroled nor wherein
the claim was false except Hint the defendant pre-
sented

¬

a claim which ho represented to bo duo to film
by vlrtuo of a pension ccrUuculn which bad been
theretofore procured upon lalse nnd fraudulent proofs
and by unlawful anil fraudulent devices and without
authority of law What tho fatso nnd fraudulent
proofs and unlawful and fraudulent devices wcro Is
dot stated

That Is tho troublo with this Information Tho
subUodovIccs nro not set out hero Perhaps

they wcro too subtlo to bo put In writing Tho
court says further

The question 1st Aro theso allegations sufficiently
certain and do they contain statements of fuel which
will support u conviction T

TUB I ARTY IN THAT CA8E
was Indicted for obtaining a pension by falso and
fraudulent papers In this case It Is charged that
certain falsa and fraudulent papers wcro used
that tho accused resorted to unlawful nml corrupt
means and to ccrtnl n falso nnd fraudulent dorlccs
but tho Kcntlemcii on tho other sldo do not hnvo
tho kindness to unto what tho means were except
to ny by means of unlnwfuilllcenl or fraudulent
papers They do not hnvo tho kindness to stato
wherein tho Illegality consisted The court niter
referring to tho opinion In tho caso of united
BtntenTs Wnlkliu3CrunchCC Kcplll
goes on to says

lint It is undoubtedly a sound prlnclplo that an In-
dictment

¬

charging fraud of any sort ought toaverwltli
requisite particularity wherein tho fraud consisted
mud tho means hy which It was cnVcted and I have
been unhhlo to find any cases which dhiicnso with thoapplication of this rule Tho fraud shouldhave been by apt allegation more particularly Menu
lied 11 should navu been alleged wbat tho proolk and
devices were

That Is our case
and wherein they wero fraudulent and It is In my
Judgment immaterial when tho proofs wero mado or
devices rosortod to whether at tho tlmoof present¬

ing tho claim or n tlmennlorlor and when mado as
thabaslsforobtalnlngihapcnsloncorililcate
It was necessary to show tho alleged fraud and tho
nets which constituted It on the trial nnd ttwaathere
rtiro necessary Hint It should bo aliened at least with
auflldent particularity to cnublo the defendant to
plead any judgment which might follow as a bar to
-- subsequent prosecution for tho same oilcnso

1 refer also to United States vs doggln Legal
News JanuarySl 1880 page 173

Tho means proposed to be used to effect a criminalpurposauronot In all cases to bo Bet out and nronot In idl coses required to be proved nor nro they
In nil coses n necessary clement of I ho crlmo of con
yplraey To a certain extent tho rules iiponthonili
Jcct are uncoiitroverled ir tho alleged conspiracy bann unlawful agreement of two or moro persons to doa criminal act whlclilsawcllliuown mid recognized
offenses at common law so that by referenco to It as
such and describing tt by tho term hv which It Is
fiinilllarlv Irnoivn tlinnntiirn nt ila nn1iliiinindicated Iii inch a ease n charge of conspiracy to
commit the onennedrscrlblng It In general termnwlllbo proper On Hie oilier band If tho nvrcrmontor

wu iu uu uii ivei wuieii is uoi umawiui in
Itself by tho nsoof unlnwmi means thosn must boparticularly set forth or tlio Indictment will bo had

Itcmembcr that Iho acts which Brady did wcro
lawlul It was lawful for him to lucreaso tho
number of trips or to expcdlto tho service Tho
ncla ho did wcro absolutely lawful nnd within his
discretion

Tho question of doubt nnd upon which thero aroconflicting autlorlltrs Is tho caioofnconimlracylodo
a wronglul act In vlolntlon or tlio rlghls of onot her In-
cluding under thcdeiionitnatlnn ofwronvniinpiy nnwldcharouiUnful beciuso they are In violation of
BuiuuuuuieiroviMoiiDuiwhicu aro not oirenses ntcommon low Tho purpose of ehentlng and de-
frauding

¬

which is tho cuso now before us docw not
neceasurlly Import Iho commlsslonof any hidlctnblo
onense either nt eommon lawnrbvshiiiiin it mnv
cmbraco only audi civil frauds na aro In violation of
vuiiiiiiuu iioiiesiy mm tor which ino parly isamenoblo to Justice not by Indictment but by a clvl wstlonTho words cheat nnd deirnud do not ImpiK uny
known common law offense If punishabloat alliuin rr nio It is ouly when tho cheat Is effectedby false tokens falso pretenses or tho llko to makonuchuu object urconsulrnryn criminal act the com-
bination

¬

or agreement must ho to cheat and defraud
Inanmnof tlio modes moile crlmlnul by shiluto nnd
Hie Indictment must contain allegations which showthat tho cheat and trnud agreed upon aro embracedIn such statute provisions and that ir perpetrated
they would ho punlshublo ns n criminal oftens

Tho thirtieth sccllon of thonctnrMflf rli lvrr ru
BectiunHUltovl ied Htnlnlesrequlriasoniunct to bo
uuho ujuiuui nio eon piruiors 10 compieie inoofronse Until sumo act bo done bysomeoiienrtbocon
aplraiorsto elloct Hie object or the unlawful ugrce
mentnll panls to the agreement may n Ithdraw midthuaescapo tlio elht or th statute Altr nucli anactullarullalilotothopcnalty Homnoclby
some ono or Hie coninlrators Is requreil loalmw nottho unlawrul agreement but that lliu un liwlhl

whllo aulrslstlng became operative United
BtatesvDonanotal It Blotch lCli

That I understand Is tho law They must set
forth not Imply Hint tliaoct charged Is unlaw
Itil but why not simply that it is Improper
but why notslmply tlmt It wns oxtrnvngnut
hut why not thai this parly risorlc d to papers de ¬

signed lo corrupt nnd inWead hut why mid must
fhow tho papers so calculated in corrupt and mis ¬

lead I have shown what they must do Now lot
mo call attention to tho affidavits mndo In thiscase I hove shown that Iho Information Itself Is
contradictory nnd absurd ns fur as It iclatci lomy
clleut iindnsfiirrcnllyojilirelatcsto McUnnnugli
Now what are the nllldavltsf I lake up first thu
affidavit of Mr James Thu couit has heard It
read Thero Is ono thing In this nluduvlt which
Mr James ktntci of his own knowledge Tenon
nlly appeared before me Ac Thomas I James
who being duly siiurn oaya tlmt ho Is

thoUiilted Statci Uoodl

ILauehtcrl
I ADMIT IT

That he has read Iho foregoing In- -

lorinullon I admit that and knows that Iho
couicius inercoi nun nun ino same nro true as ho
states upon Inhumation and belief thnt his
knowledge Information nnd toiler nro derived
from nn examination of ihorccnrtU ofsnld Depart ¬

ment Including Ihoiirders mid paper relating to
tho various mutters set forth In tho sold Inform
tlonjncludliig Iho lucrcnxca or servlco nnd ofcx
pcdltlnii the reduction nfsvrvlrc tho offijr to suruto and thu ehnugo of mute tho position and no
tion or Ilrndy lreiich and Turner nothing nhotit
Jlrown nud also from the reports nnd suilemcnui
liiailBPihliuhytho Inspeilnn and other uireiUs
and ofllcers of tho Tost Oflleo Ihpnrlmenl who
have by his direction been eugiigcd for many
months in a careful oxnmlnalloii nii Investigation
nf thu tranaclluui of Iho Iot Olllco Pcparlmcut

1VIIAT lllDAYS THE I TUB
that ha has lead tho Information nnd thnt tho
contracts and papers referred to thero nro In hU
cfllce UiKKl Also that he Imi employed Per
colli tn look tutu this matter and they have re
rorUdMhlm Iiisk theeeiitlemou on Iho other
side Is Hint cvldeucuT Is It such evidence ns
Thomas u James would he allowed to give heloro
u petit Jury T Is it such uvldcucens ho could give
hefuiougmud Jury Let us ba honest would
that sort of evidence bu ndinlaslhlu anywhere
Certainly not Why Hccbiho It is not ovidence
If the rase wcro being tried nud Mr James nsn
witness stated that ha had read this Information
nud believed II would thatstnlninent honllowed
lo gu lo tho Jury No If ho mated that ho
had tho contracts and papers referred to In tho In-

formation
¬

on flit In Ills nlllce would ho not bo
asked to produce them yes If ho stated that
lie had emplocd persons tn look up theso matters
and thoy had teported to hint that thete mm wero
guilty would nut Your lluunr order those persons
who had so reported to bo sent for Aro not
they the men who should ho tho witnesses In this
caso Is It possible to establish jroie cause hy
hearsay Cult I romo Into court and mnkouii
affidavit that somebody told mo that ho believed
that

A CEItTAIK HAN HAD COUJI ITTFD X CBU1E

nnd upon that affidavit a warrant lssua and the
man be deprived of his liberty and Imprltoued
liken common felon That is tho question lit
this case and It makes no dlfferenco whether tho
man who swears to such an affidavit is losiinnbter
General of thu United States or not I say hero
thnt I hnvo nothing against Thomas I James I
entertain for him the highest regard hut I do not
think any mora of his tcstlmouy became ho hap ¬

pens to bo lostmustc r dcncral especially when ha
takes pains to swenr that ho knows nothing alxiut
the mailer In question I He was honest enough to
say hero that ho know nothitignboutlt Ho mado
MsHlhdavIt upon Information and belief and
the question Is Is that sufficient Is It sufficient to
ilia uu affidavit upon Information and belief Is
that n coiapllanro with the fouttlt nrtlclo of thu
amendment Iet us sea whether that constltu
llouul provision Is simply a shadow that can bo
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evaded hy sworn Ignoranco for that Is what this
amounts to In tho casolcr parte llollmnn and as
HirfeSwartont4Crnuch40aeaso decided by Chlcr

Justleo Marshall who I Imagine knew something
upon this subject nn affidavit was lllcdwhtch pur- -

tn bo ns near tho mbstanco of n leltor from
lonclBurrtn Ooneral Wilkinson as tho person

making tho affidavit could give IU

THAT WAS A GOOD AtTIDAVITl

The man sworo to a copy of tho letter based
on Information and belief Tho Judges however
wcro of opinion that m such tcstlmonydcllvcrcd
In the prpencc of tho prisoner on his trial would
bo decided lnndmlsslblo It could notbo consid ¬

ered nsn foundation for a commitment Good I

Although In making a commitment tho magis-
trate does hot decide on the guilt or Innoccnconr
Iho prisoner yet ho does dcclda on tho prowiwe
cause Uoodl And a long and painful Imprison ¬

ment may bo tho consequence of his decision
Irobable cnuso ought to bo proved by testimony
in lUciricgnl and which though from tho lmtiiru
of the case must bo txjtartf ought In other respects
to bo such as a court and Jury might hear That
Is good law Whatever evidence thero I how-
ever

¬

little of It thero may be mtisf be rrtdtnec
Information and belief Is not a compllauco

wlih the Constitution Tho man who scoksto
tako from another his liberty tho man who seeks
to drag another from his home roofed hy that
constitutional amendment must hnvo something
moro than Information nnd heller For tho pur- -

Coso of depriving a man of his liberty thctomnst
n foundation for tho proceeding aact sworn

to ly some mponilbte prrson Tho idea thatnti In-

formation
¬

can bo lied nil an affidavit mado on
Information nnd belief nnd citizens branded

ana tiieir reputation destroyed simply uccauso
MNOnANCt AMD MALICE VXtTK

and honest Information and belief docs tho
swearing It wont do It Is a vlolntlon of Iho
fundamental law ofour country 1 present to theso
gentlemen thlsoplnlon of Chief Justice Marshall
nnd commend It to llielr attention

Tho next case to which I shall refer is tho ono
about which so much has been raid and about
which I will say n little Is Iho Maxwell cue In
which Judgo Dillon gavo nn opinion I wish In
call attention to thnt opinion A distinction has
liecn mndo In this country to whloli I will refer
hereafter Iietwcen revenuo cases and all other
case and I now say to theso gentlemen that this
Uovcrnmcut had been In existence nt least two
ncncrntlmia befuro tho word information was
ever used In our legal proceedings In respect of
nny except revenue cases nun cases arising in nu
inlmltyund In tnoslnvo trade There was a dis
tinction made nud probably ror tills reason rcvo
line rimes are artificial crimes they aro not
crimes In tho nature of things they aro simply
made crimes hy law It Is Hot n natural crlmo for
mo to sell what I nrodnco with my hands to nny
being lu tho world who wishes to purchnso Ills
not unliirnlly a criminal net for mo lo buy whero I
can buy cheapest Hut the law steps In

AND MAKKI IT A CnfMB
for mo to cell certain articles for instance without
having paid an export duty or tn buycertaln arti-
cles

¬

without having paid an Import
duty Thckc I any nro not natural crimes
they aro artificial crimes and Iho history
of tho world shows that men violate
such laws who nro not dcstltula of honor or hon
esty nnd consequently the distinction has been
maiio w which i uavu rcierrcu ncre nnu oi which
I shall hnvo moro to say hereafter In thu Max-
well

¬

caso Judgo Dillon says Wo aro of opinion
that nlfenscs not capital or Infamous may In Iho
discretion of tho Court bo prosecuted by Informa-
tion

¬

Wo cannot recognise tho right of tho Dis ¬

trict Altornuy to proceed on his own motion ns
they do lu New York Thero probably Is the most
liberal practice In tho world And hero let ma call
attention to ono statement In the brief filed by Mr
llllss yesterday UosasI stato as a mailer of
fact within my knnwlcdgo that In tho Southern
Dlstrlctof Now York Informations nro filed with-
out

¬

oath Now I stato my opinion as a lawyer
that If this Istruo tho judgo who allows such a pro-
ceeding

¬

ought not to bo permitted to disgrace tho
bench upon which ho alts Tho ermlnothat ho
ttalus should bo torn from his shoulders If this
statement Is true lie violates

TUB CONSTITUTION Of THE UNITED STATES

Ho Is willing to rob citizens of their liberty on
Information without any probablo causo being
shown without even asking for nu oath If that
Judgo docs It ho does nn infamous act but whether
ho docs It or not It does not chango tho law A
strango Idea of justleo they must havo in tho Stato
olNow York tonllow mnrm to ho arrested nnd
imprisoned without nnybody lu tho world having
sworn that ho Is guilty of nuy oflense wlthoutnny
body In tho world having even affirmed that ho
has violated any law I A man can bo Imprisoned
there It appears on tho nnswotn guess of n dis-
trict

¬

attorney or of tho district altornoys deputy
or of the deputys clerk I And 1 havo no doubt
that this Information was tho child of tho New
York practice suggested hy a gentleman who Is
In thu habit of practicing In courts whero men nro
dcprlvedofllberlywlthout requiring their neensers
to go through tho formality of taking an oath or
wiiuout tnciraccusers resorting to Hint formality
Itmny ho that In New York thu oalh Is so llttfo
regarded that It Is understood to bo a mcro matter
of form Laughter

THAT 19 THE ritAtrriCE
In Now York hut In tho Maxwell caso Judgo Dil-
lon

¬

says Wo rannot recognize tho right ot tho
dlstrlct nltornoy to proceed on his motion and
shall require probablo oauso or guilt to nppcilr by
tho oath or soma crcdlblo person before wo will
nllow mi Information to bo filed Bo thnt In this
case so far as probablo causa Is concerned It
makes nodlllerencu whether tho court has Juris-
diction of this Information or not even admitting
that tho court has full and perfect Jurisdic-
tion

¬

tho probablo rauso must hnvo been
established by oath before tho warrant
Issuo or it must bo stricken from tho
flics Jiulgo Dillon goes on to say Hut with
theso safeguards Ihero Is no mora reason to fear an
opprcsslvo uso of Information than thcrO Is renson
to fear tho abuse ortho powers of tho grand Jury
I dIOer with Judgo Dillon I sillier with html If
thero Is to bo nuy irresponsible power It Is n thous
and times bitter to lodge It In tho grand Jury
whoso members change every court than to lodge
Ittnthobrcastofn Judgo who holds that ofllea
during llfo If there Is to bo any irresponsible
power used let It bo

USEP BY TWENTV THBEn rgltSOVS

coming from the body of tho community rathor
than bo used year nfler year by nn Irresponsible
court responsible only to tho power that appoints
Tho history of England shows thnt the Judiciary
cannot bo trusted absolutely with the liberties of
tlio people No department unless It bo a depart ¬

ment sprlnglngconstaiitly from Iho people receiv-
ing

¬

fresh blood ovcry election can safely bo
trusted with human liberty Ho thnt If thero Is to
bo any Irresponsible power In this country I want
that power to ho in tho hands of n body of men
coming day after day nnd year nfler year from
tho peoplo themselves I do not agrco with Judgo
Dillon nlthougli I havo ns much respect fur the
Judiciary ns any man living I believe
that it Is the firmest pillar in
tho odltlco nf human liberty whero It Is
proporlygunrded by law Judge Dillon says fur-
ther

¬

Where tho accusation Is rt grave ono this
Is a tolerably gravo oecusatlon or wlicro tho
chargo seems to bo doubtful It seems to bo some ¬

what doubtml In this case where they cannot Ilud
a solitary man to swear to It except ujinu Informa-
tion

¬

and belief tolerably doubtful laughter
the court will refuse lenva to fllo nn Information
and compel the dutrict attorney

TO LAY IT DEFOIIK A GUANO JLIIV
That Is good law good sense honlthy healthy I

In 3 Woods o02 In tho matter of n rule of court
prescribing tho duty or the Circuit Court commis
sioners lu certain cases Jutlco lhndley gives his
Idea upon this point lie says

I am Informed by Ills Honor tho district Judge
that great Inconvenience Is caused In Uila district by
tho arrest of persons charged with onenscu nguhntt
tlio revenuo laws against whom no sufficient evldrnco
can he produced cither before tho grnnd Jury to war¬

rant un Indictment or lielore n traversu ury lo
Justify a conviction whereby much useless cxjieme Is
caused to the flovornnient nnd the iwrtonnl liberty
of thaneoole is unnecessarily InterrVriHt wlili limi
cause of tills evil seems loboilio fact Hiat warrants
aro issucti upon nio ninunvu oi sumo omecr Who
uiioii thu relation of others whose names nro not dis
closed awcars Hud upon Information no has reason
to believe and does tiellove the person barged
lias coimultlod the offense cnarged

That Is this case exactly Thomas U James who
makes an affidavit lu thlscase Is nn officer nnd
ho swears upon the relation nf other persons
whoso names hu doc9 not disclose What other
Pcnous did he employ to ferret out the stnr routu
frauds Hu docs not even glva their names I
presume they nro tho persons unknown men ¬

tioned In tho counts or this Information Our
caso could notlmvo been belter described limn Ills
described hero by Judge llradley lie proceeds

The dlstilet Judge not being sotlsflcJ that this Is a
sufficient ground ior Isiulngn warrantor nt rest has
desired my advice In tho mutter After examination
oftliHsulijietwuhavo comn to the conclusion that
such nu affidavit does not meet tho rntpilrcim iit of
the Constitution which by the fourth nrillnof Iho
amendments dcclaics that tlio right of tho peoplo lo
bo secure lu their pertoin houses papers and oihrci
luaiust unrcnsouablo seuichea and seizures shall
not bu violated unci thnt no warrants shall liiuebut
upon probable rausu supported by oath or affirmation
describing tho placo to be searched and the persons to
bo selzod

Colonel Dllss quoting this provision dropped
out tho word persons by Inadvertence I sup
pose nnd substituted tho word things making
It read Tho placo to bo searched and Iho lltnijn
tu bo telzed Naturally under tho New York
practice a man would conlnuiid persons with
things I migMer Judge llradley proceed

rt U nliiln from tliU ninlmeutsl enunciation n uplt
as from the books of authority on criminal inaltt ra lu
the common law Hiat tho probable cause referru to
and which mud liuBUpiioitcd by oitlinr uUlriniiilon
must he submitted to the committing magistrate him ¬

self nnd not merely to un olllrlat nccuwr so that lie
tlio magistrate may exen Isolds own judgment on iho
sufficiency uf llio ground shown for believing the ao
cmed person guilty

So I say In litis case Your Honor Is tho person to
decide and It was un luut to oiler to this Court
nn affidavit founded slmnly on Information and
belief Tho facta should have been given so that
the Court might Judge or tho sufficiency ot tho
grounds shown Judge llradley proceeds

And this ground inuitnmount to a probable cause
of believe or suspicion of tho parlys gutlt Ooodll
In other words too luaglstrute uugiit lu liavu before
him l Ho oath ot the leal accuser el liter lu tho form or
an affidavit or taken down by himself by personal
examination exhibiting Iho facts uu hlch the chargo
U based and on which Hie belief or suspicion uf guilt
IS 1UUIIUDU

Who are tho real accusers In n caso Why
the men who know tho facts not thu men Ihey
told tho facts to This case has taken sucii a
curious turn that I havo nudoubt the Cabinet eon
celvodthat they wcro tho accusers but ns a mat-
ter

¬

of fact the real accuser tho real prosecutor Is
the man who knows the facts ho is tha prosecut
ing witness mid ho cannot divide thnt responsi-
bility Judgo llradley hays further

Tho maglstratA can then Judgo ror ltmself and not
trust In the Juil mcut of another whether sufficient
und probable causo exists tor Ivulng u warrant It Is
iKWUblo Hiat hy exercising tills degree or caution mhhu
gultty persons may tscapa puhllcprusecitloii but It Is
better that soino guilty ones should escujietlimi that
many Innocent persons should be tuncvicdiotlincx
poiiseand ilisgiaeu attendant upuu hclnj arrested
uisiii n crlmlnul cliarie nud Hits was imdotritedly tlio
benetlccnl reason upon which tho constitutional pro
vUlon referred to was founded In vluwol theso con
sUerallous and to correct Hie evil alluded to wo
hnvo prepared and nowmuku the following general
order for tha guidance of the comiiiluloucrsof lids
court lu the manner of ImuIii1 wuironu ofurreat
against pirsons charged wltli crime lo wit i

Nowurraut shall ho Issued by nny commissioners
bf this court fur the selturc or arrest of any inTson
charged Willi a crlnio or oiremo against Hie fawn of
tho United btates upon mere belief or ausplcJon of the
person making sucu charge but only upon nrutiablo

cause supported by oath or affirmation of such per-
son

¬

Not tho oath of somebody olso that ho has talked

which shall ba slutM tho farts within bis own
knowledge constituting ths grounds for such n heller
or suspicion
It will not bo denied that tho same certainty Is re ¬

quired In nn Information ns In nn Indictment
Beo llaconn Abridgement 3d pntro 040 If this Is

so It requires at least as much cvldenco tn support
the filing of nn Information ns tho presentment of
nn Indictment The affidavit upon which tho ap-
plication

¬

Is made or rather upon which tho Infor-
mation

¬

Is filed mustdlscloso all tho material facts
of tho case Tho court In a caso of this kind takes
the placo of n grand Jury Tho facts must be dis ¬

closed In good faith and when disclosed must
nmount lo a probablo ennse lrobablo cause In-

formation
¬

nnd belief they aro not councclcd I

All tho Information nnd belief In tho
world will not establish probablo cause
If parties or persons nnplylng for nn Informn
Hon suppress any material fact that fact can ba
brought to the iiotlcooltha Court and tho Court
will then nctnrcelsely nn ho would hnvo acted had
that fact been presented nt first In this con-
nection

¬

I call tho attention of tho Court to Hoxrs
Woolmcr ct nl 12 Adnlphtts Kills 422 Tho
Atlorncy Ocnernl obtained n rule upon tho de
fendants tn show causo why n criminal Informa-
tion

¬

should not bo exhibited ngalnst them forn
newspaper libel Tho ndldavlls referred to tho
newspaper but tho paper was not filed with tho
affidavits

Tho Coutt Dcnmnn C J held that
We can look at lh nffldsrltsonlr Tho

newspaper should In riled with HieaindAvits and it Is
essential that the rutot should be drawn upon reading
It Norulecanbo dlscusscdon documouts to which
It docs not refer

Ltlllodalc Justice
Tho newspaper has Indeed been shown to tho

Court hut li lias not been annexed to tho affidavits
nor marked ns an exhibit

Iii this caso tho pnicrs referred to woro not oven
shown to tho Court Tho Court has never seen
theso papers thnt woroohtnlncd for the purpose of

misleading nnd corrupting tho Second As ¬

sistant Itatmnstcr Ueneral tho letters and papers
said tu havo been furnished by my client

Thomost correct war would bo to nnncxlttotho
affidavits but It would perhaps bo enough thnt It
should tie madonn exhibit nnd llli lt but merely pro
ducing it in ino court nnu taxing it nwnty is not giving
It In evidence Wo nro at present In same posl- -
tlonnsngrandjurywlioninst havateforo themlho
nowsi whichiter

tlio

is i no loununiinn oi ino proceedings
Tho dcrVntnnt uuaht lo ho noiirlsod of

what he has to answer br seeing It on the files of tho
court

Patterson Justice held
Ilvldenco must bo given which Is good under the

stotitoorgoodat common law
And tho rulo was discharged
In tho caso of Queen vs Strnngcr C Law Ho

ports Queens llench Court p STrt Iho motion for
nrulo to show causo why a criminal Information
for libel should not bo tiled was supported by an
affidavit alleging on Information nnd belief that
Iho defendant was tho publisher of tha libel Tho
court held Hint tho rulo mtistba discharged on
the ground that the affidavits did not contain nny
cvldenco of tho publication of tho libel by tho de-
fendant

¬

that an affidavit made nu Information
or belief Is not sufficient legal evidence That Is
exactly our caso incrois annmnnviwicroranito
upon Information and belief hut it is not suff-
icient

¬

legal evidence It is utterly and hopelessly
Inadequate Tho gentlemen on tho other sldo
probably drifted Into this position by following
tlio New York custom of arresting peoplo without
requiring nn oath or an affirmation It was thnt
pructlcothat brought Informations Into universal

ABIlortENCE AND CONTEMPT

It was tho practice In Kuglaud to allow tha
attorney general to como Into court nnd proceed
ngalnst any citizen without oath nud without
affirmation That was tho practlco In tho court
known ns tho Star Chamber That court had Its
Jurisdiction extended I believe In tho tlmo of
Henry VII nnd it kept extending It It had not
tlio right to pa s sentenco of death hut It pnscd
sentences or Imprisonment It nut men In the pil-
lory

¬

It branded them ctitofT their limbs took
from them their estate mado them Infamous
and offenses wcro multiplied until It cost a man his
liberty his property nnd his reputation simply to
hnvo mado ft disparaging remark nbout sumo
roynl robber That was within tho province of
that court and tho reason It becamo so odious was
thnt Informations wcro filed without oath or
affirmation They did exactly ns they now do In
the Stato of New York It Is not necessary for mo
to glvo tho history of that court Thero Is not a
lawyer In tho world who does not know It Thero
Is not n lawyer In tho world who docs not know
thnt tho practlco of

FIUNO lNl onMATlONS without oath
wns tho club In tha hands of tho Tndors that
struck down liberty in Great llrltalu Thero Is no
lawyer who does not know that It was used hy
tho Bluarts until finally tho blood of n king red
dened tlio scatloid It Is known by nil thnt Kug ¬

laud had no real liberty until that court was abol-
ished

¬

111 the ycnrlSii tho birthday you may al-

most
¬

sayofKugllsh manhood nnd liberty Stricken
down why7 llccamo they branded tho citizen
wunout oniu mm wiiuout niurmnuon nccauso
they put substantially tho life tho liberty tho
properly tho happiness of ovcry man In tho king
dom nttlio heck the will tho caprice tho mallco
of the Kings Council and of tho kings attorney
in litis uovernmentwu nova no ouiccrs oi mat
kinds Wo havo servants Thcvnru tho servants
of tho people Tho great sovereign Is Iho peoplo
and theso officers nre but their servautsand It Is for
mo noonio to tav unon wint conation ino iioertv
of tho citizen shall ho stricken down And let ma
say here to day uccauso

IT SEEJQ TO MB ENTIltKLY ArmOrniATE
that tho great tho sole tho only legltlmato object
when followed to lis last result of nuy good and
legal government Is lo preserve tho liberty of tho
citizen AH other objects nro but subsidiary to
Hint l no preservation in mu nation is simply ino
preservation of the liberty ot lho Individual
IJverythlng that Is done Is for the Individual In
my Judgment that Idea Is In accordance with tho
genius of our Government Now upon this noma
subject let mo call uttcutlon to another thing
stated In tho argument ofrny friend Colonel llllss
Allow mo tn say that I ndmlt cheerfully
that Colonel llllss is n most excellent lawyer that
his Intentions aro perfectly honorable In this rase
Wo simply diner upon modes iinda methods I do
not hellevo that ho wMies to subvert this Govern-
ment

¬

or our modes of procedure I do not hellevo
that ho wishes tn trainplo Into tho earth thu liberty
of Ihocltlzuu Hut Iain going tn Klutathocltc t
of his position I find upon pigo M of tills remark
nblo document Mr llllss brief In tho case this
remarkable statement nud I am sorry nottotco
Colonel ullss hero this morning Tha only reason
thnt I deslru his prcsenco Is Hint I hata to speak of
any man who Is not present

Hut If tha Court should regard tho question ns doubt-
ful

¬

That Is ns to whether It Is nn Infamous offenso
or not

Hut If tho Court should regard thequestlon nsdouht
fill the saler nml fairer way Is to ullowtho caso to
proceed

I hazard tho declaration that that Is nu original
remark laughter by a prosecutor In n criminal
proceeding I do not believe It ran ba found In
nny legal report or In tho report of nny speech or
nnythlngof tho sort ever published made or Hied
In nny criminal case That Is reported as having
hceninndo hy the prosecution You aro told that
ir thcru Is any doubt about your Jurisdiction tho
fair wav Is to ilooldo Hint you havo got It Laugh-
ter You nro told Hint If there Is nny doubt about
this being nil Infamous criniethotafest way Is to
decide Unit It Is Iutlitcr Now why

All tho rights of tho licensed will ba protected and
those ot tha Uovcrnment cave I

I recollect of n gentleman who wns elected Jus-
tice

¬

nf tio pento A man wns arrested by tho
jiollco ilnrlug the night nud brought to the Jus-
tices

¬

office Tlio rnso trns hrnnl Not n solitary
thlugwas found ngalnst tho inaii except that tho
police had arrested lilm Tho Juvtlco remarked to
him I will onlyfluo rutin dollar and costs
Laughter A Inwyer mid to him Why this is

nu nutrngu tticro is notiiing ugatnst tins man
Well said tho justice II you dont lino him
nu might Jut ns well not havo arrested him
Laughter Homebody has got to pay tho costs or
here is no uso In having nuy caso I was In n

theatre ono tlmo to sco n llltlo play Ono of tho
characters In this play never docs uuyllilng with ¬

out quoting some authority he always has his
authority on hand I rcrolteet ono ocendon when
he being In company with sovernl on tho singe
and they having ono by nno gnno nway looks nn
IhotloorniidbccsndOblll Ho picks It up Tho
question with ltlmis

WHAT TO DO WITH IT
Ha aays Maybatbev lost It mnyho they didnt
If I should say I had round It It might ho thu
means of thesu men lying nbout having lost It
There Is doubt In my mind ns to what I ought to
do Then tinning llio bill In his pocket he soldi

When In doubt taku thu trick That Is really
tha nrguinent urged lu Ihlscosu If Your Honor
has nny doubt ns lo whether you hnvo Jurisdiction
tho saler way Is to decide that you have If yon
havo any doubt as to whether It is n proper pro ¬

ceeding tho safer way Is tn say that you have
If you hnvo any doubt nhotit tho guilt tha
safer way is to toy guilty Hut nil tho
common law all the staluto law of every civil-
ized

¬

nation says exactly the other way Thorn Is
not a law In tho world upon tha subject hut says
when tho court has any doubt about the
Jurisdiction stop When tha court has doubt
ubout tho guilt of tho prhoner stop I That
has been tlio law for centuries and will bo
until man returns to barbarism oxcept It
may bo lu tha Southern District of Now York
I wish Hiodll thoHltentloiKir Iho Couit to Jinileo
Fields cfmigc I do nut expect to udd anything
tu tlio argument made by Mr Wilson nnd I Inko
this occasion In say that tho argument was ox
hnutivecatidldsphiidldly presented nnd I do
tin latter mvself that I shall odd illivlliltn tn auv
subject that no treated but 1 limply wish pi rcudn
little part oi tins uccamaitgncsiuougjin annum
hly with my thought I tend from Justleo fields
charge lo grand Jury 2 Sawyer puga flCS

Tlio Institution of tho proud Jury Is of very ancient
origin tu the history or liniflniid It Horn back many
centuries tor a long period Its powers wero not
clcurly defined and It would seem irom Hiencuouuts
or cotumentors on tltulawsor thai country that it
was at first nhoJytliit not only accused but which
also trial public offenders

lbelloveas a matter of fact that we get our
Idea nf ft grand Jury fioui the civil law and thnt
at una tlmo Iho Jury instead of nut knowing any ¬

thing about thu case was required to know nil
about tho case and thatthotwelvojtirors were tho
men who Investigated tho facts lived in tho
neighborhood unit when they camo forward nnd
reported that they understand tho circumstances
nud Hint In their Judgment tho man wit not
gulltythen ho was acquitted I hellevo that our
particular Jury system Is derived from the Scandi ¬

navian law Tho civil law was taught nt Oxford
lu the thirteenth century aud It wns fiout that
that wo

OOT THE IDEA Of THE GRAND JllnY
However may havo been Its origin It was at the

tlmeof tho seltfeiiient of tills country nn Informing
undncruiliK tribunal uuly without whoso previous
notion iiopewm rhurged with a lelony could except
In certain npuchd cuius bo pm upon Ills trial And in
thu snuggles which ut times unite In llngluiid be¬

tween the p vers uf the king and thu rights or tho
auWeel It urteu stood its n lianler iigiitust persecution
tn ins name until nt length II came to lw regarded at
an Instllulloii by whHi tho ciiuject woi rendered
Bocnrengahist uppiuMlon Irom unlounded prosecu
Huns of ilioCronn lb

And wluitnioro Tho proceedings of Iho grand
Jury aro to ha nboliiely secret It would fchiln
thu reputation oiuuv uiau especially among his
enemies weto It kuvu Hiat u solitary Individual
hud wended his wr t u court tn lllo ail Informa

tion ngnlnst him charging him with crime It
would stain tho reputation of nny man wcro It
known that one single Individual had gono before
tho grand Jury and had mado nn eirort to have
him Indicted For 0ml reason tho proceedings of
tho grand Jury aro secret Social when no bill Is
round there shall bo laid no foundation for slan
dor for calumniation for malignity Thnt Is ono
reason nut If wo allow Information tolxl filed
even without Mlh It Is In tho power of every
District Atlorney to inallgn tho reputation of any
man with whom ho may happen lo bo nt enmity
Po tho grnnd Jury stands as a wall between
tho citizen and any calumny nnd nny man who
has anything

AOAINST ONE OT HU NEiailnOM
goes to tho District Attorney and tells that District
Attorney what ho knows what ho can swear to s

not hts Information but what ho knows then tho
District Attorney can Inlroduco him to tho grand
Jnry nnd there ho tells his story nnd If tho grand
Jury fall to hellevo him nobody Is maligned no
character Is stained nn face or woman Is mndo
whlto with shnmo and grief no children hung
their heads becnuso their father has been ma-
liciously

¬

assailed no ono knows It Hut I f wo lcavo
tho grand Jury out nnd allow tho District Attorney
to como Into court with an Information it becomes
n matter of record and In that way mcu of excel-
lent

¬

reputation can bo substantially destroyed by
tho mallco orono man I do not say that there Is
any mallco In ihls caso and I know that tho Dis-
trict

¬

Attorney will Hot for a moment think that I
am alluding to any actlonof his tu this caso or any
other I nin simply saying what It is nnd what

IT OtVES THE POWER TO OTHERS TO DO

I want nlways to stind between ma and tho mallco
of my enemies nn Instllulloii that was tried ns hy
fire an Institution that In tho times of trrannr did
ns much as nuy other to savo ihtgllsh liberty I
want Hint Institution well preserved I want men
to bo tried by their neighbors their friends nud
acquaintances I want nlsntho cvldenco to ho
passed upon by men who know tho witnesses nnd
who can then call for other witnesses This Court
li8siiotlmolotllChsrco tha functions of n grnnd
Jury It U enough for this Court to try tha
case wnen it comes neioro ino pent jury
It Is enough for this Court to glva tho law to tho
traverse Jury without sitting himself ns a grnnd
Jury This Court tins no tlmo to inquire Into theso
matters no tlmo to send for other witnesses Tho
grand Jury In my judgment ought not to bo done
nwnywllh In this country If It was n mcro ques-
tion

¬

ol dollars and cents
A MERE VIOLATION OT nEVENlE tAW

then I might fay Fllo your Information but If
It Involves tho reputation or liberty of tho citizen
1 would ray n grand Jury must pass upon this cvl-
denco

¬

becauso tho Court has no tlmo to do this
thing

In this country from the popular character or our
InstlltiUons Ihrro has seldom been any contest be¬

tween tho Government and the citizen which re-
quired

¬

the oslstenco or tlio grand Jury as n protection
ngntnst opprcsslvo action nt tlio lorernment Yet
Hie histliiitlou was adopted In tills country and Iscon
Untied from considerations similar to llioso which
gwrc to It its elder valiiolnlhiglaudnndls designed
as n lmnns not ouly or bringing to Irlal iersousnc
cuscd or publla offenses ukii lust grounds Ota Uo a
a mtxtn of prvtrrttno thr cuhrn atltitnit imounrcd
necusofon whether It comes from Government cr
partl an passion or prlvalo enmity lb

It Is for that reason that I wish tho Institution to
bo preserved Tho citizen always needs to bo pro-
tected

¬

from power no matter whether that power
Is what ho colls his government ornny department
of It or not Kvcry citizen needs to bo protected
from power nud tho grand Jury Is an Institution
for thnt purpose It protects tho citizen In the
first place from fraud from crime nnd It nlso pro ¬

tects tho Innocent citizen from malignity from
malice from slander

No person shall lc required nceordtng lo tho funda
iiienUilUwoftlioqountryexcept hi thocosos men-
tioned

¬

to nnswer for nuy of tlio higher crimes unless
this body consisting of not less than sixteen nor moro
inan iweniyiurea gouu nniiinwiiii men seifcwi
from tlio body of tho district shall declare upon
cireful deliberation under tho solemnity of nn onth
Hint there is ft good reason ror Ills accusation nnd
trial lb

AndyctlnthoStntoorNow York they not only
dHpcnso with tho grand Jury they not only dis ¬

pense with probnblc cause but they absolutely tils
pcnsoHli all oaths and with nil affirmations They
Iinvonnly to tako one moro step and dispenso with
tho Information aud arrest a man simply upon a
verbal order

Formerly It was held that an Indictment might be
round irevlilence wero prodnced sufficient to render
tho truth of Hie charge probable id

That is to say that tho Juries can guess may he
ho was guilty It looked moro like ho wns guilty
than Hint ho was Innocent

To Justify tho finding of nn Indictment you must bo
convinced bo far as tlio evldenco goes Hiat the ac-
cused Is guilty In other words yon ought not to find
an Indictment unless In your Judgment the evidence
before you unexplained nnd uncontradicted would
warrant a conviction bynjieHtJurylb

WHAT KIND OF A KtaUltE
would this cvldenco cut Tho affidavit oUfcssrs
James nnd Woodwnrd uncontradicted would
bono cvldenco nt nil contradicted or uncontra-
dicted

¬

nothing no moro evldenco III tho caso
than blank paper It Thomas I James had simply
Bald I am Iostmttster Gcncrnl and signed and
sworn to It It would havo been precisely ns good
cvldenco ns It now Is If Mr Woodwnrd had
simply sntd that ho had been employed nnd signed
his name It would hnvo been Just as good evidence
ns It now Is no moro nml no less Thu noxl ques
tion to which I wish lo call tho attention of tho
court is ns tn whether this crlmo Is Infamous
What Is nn Infamous crime In this country wo
nro nil supposed to ho sovereigns lu this country
wo havo certain rights before tho law theso rights
mako up nio crown nnu sceptre oin sovereign
We must hnvo tho right to votu Colonel DUhs
says A man sixty five years of ago Is not allowed
to sit upon a Jury

IS HE THEREFORE INFAMOUS
A man twcnlr vearaofagols not allowed to vote
la he Infamous Wo havo tho right to voto tht
1s to help mako law Hint Is nil that amounts to
eeconaiy wo novo mo nguiiu ncip execute ino
law Wo do both In ono capacity simply ns
snliia feit n 1n sl fist snt aims ttrt rivnnnfii trirtlUlVIOl U HllinVlIH 111 llbVirs tt U VAll UtU tIlaw Wonronlsooulltlcd tocortnlu honors pro- -

Viucu our ic iiow citizcus sco nt in ucstnw mom
upon its Wo nro entitled to hold certain offices
wo nro entitled to help mako tho law to help form
It wo uro entitled Hour fellow citizens sco proper
tn glvo us tho rhnnrc to help oxecuto tho law
Wo are entitled to sit upon Juries to pass upon tho
rielits nf others as others are entitled to pass upon
ourrlghf and wo mint havo that right in order
lo bo nn nn equality Willi oinerritizeus it nno ot
those rights Is taken from in tho right to vote tho
right to tcstiry In courts tho right to hold office
tho right tnslt upon Juries If cither of theso rights
Is taken from us wo hecomo Infamous

WE ARE UNCltOWNEP VNSCE1TRED
Wo nro no longer sovereigns wo nro outlaws

wo havo been degraded nnd upon tho forehead of
our reputation Is tho brand of luniniy
Now tho question Is whether this Is such
nu oITonso that It becomes an Infamous
crlmo Let mo suy hero that I ngrco heartily with
what has been said uponouo subject thnt It is thu
offense nud lint tho punishment that makes n man
really Infamous In Ilia ItNiory of this world tho
men who battled for the rights or mankind wcro
mndo Infamous Tho Titans who erected the
fahrloor llrltlsti nud American liberty were lu
thclrday branded us Infamous Tha bed inou In
Knglnud stood In Iho pillory tha lic t men lu
England were declared to bu outlaws thu best
men In England wcro regarded ns criminal
wretches until to ho believed lu nny court or to
hold nny olllco or trust profit or honor

I UNDERSTANII THAT

Tho men who sold n few words In favor of tho
rights of tho people tho men whnsnldnfew words
against shivery In favor of breaking iho chains
wero recorded as Infamous So that of all men 1

nm one who believes Hint tho ptiulshmcut renders- -
no mnn luiuiuoiis n muss no inu crimonsa
matter nf fact Yot tha law having that jMStvor
where tho law does render a man Infamous fur
Iho purposcsofllihi argument hols But wo know
as well ns we know nnj thing that It Is linposdhlo
to mako principles Itifiinihiis hy declaring tho men
Infamous who pronogaM them Wo know ns well
ns wo know nnylhlng that thu cross rack nr gal-
lows

¬

never succeeded In making a principle Hi
famous Thogtllowsdld not mako ubnlllloiilsni
a crime hut John llrmvii shed n glory uveu upon
tho gallows A nil so 1 has been

DURINO THE HISTORY OP THIS WOULD

What then Is nn Inrnmous crlmo Whenever n
roan commits n crlmo that bhowsnlacknf com ¬

mon honest that shows that tho citadel or his
mnnhrind has surrendered that shows that tho
flag of honor has been hauled down that truth
hn abdicated tho Ihronii of tlio soul that man Is
Infamou and ho cannot ho believed lu any court
orjitstlce What Is tills crlmo Is Itofthnt sort
Lctusi oc The charge lu this caso Is tliatuitottl
cerof tho Government who had solemnly sworn
to carry out Iho law who had solemnly sworn to
use his discretion honestly tha charge Is that that
officer with other rifficers and my client conspired
to rob this Government How lly bribery bo- -
nntwn tlio Kpemiil Assistant lOKtmflxforlimril
had to ho bribed tn muko n fulsn decision had to
uounucu to corrupt nts own discretion

HAD TO COMMIT lEIUUIIV
In order lo succeed iii this conspiracy And this
money tho result of conspiracy bribery perjury
nnd robbery wns to go Into tho hands of iheio
officers Does that show a lack nfcnininnu lion
esly About how much honesty did they hnvo
lelt nfler they got through with this transaction
provided it Is tiuo that they did what is charged
In this Information Is ronsplrncy nu lnlnmoiit
crlmu That depends upon what they compltu
to do How aro wo to find what they conspired
to do Simply by the Information and that states
that it was n ronsnlracy Pi defraud tho Govern
ment hv ma ins of bribery nud corruption What
clo laneni designed tn mislead and defraud
What nre such pars They must bo forgeries
They must lomu nt least iiitdur the head nf falsu
tokens uronme kind Is that nu famous crlmu Itus seo In It Stnrkla on Evldenco 713 1 read a word
upon that subject

UNDER THE HEAD OF INFORMATION

When ft man Is convicted of an offense which Is In ¬

consistent wlih the common principles of houesly In
broad ttc llndlonj und humanity the law con Idem Ids
oatli to bo uf no weight mid cxcludos tils testimony as
oftoo doubt fill andusplelnus n uit lire lo be ndinltlM
In n rourl or Justice In cflcct the property nr liberty
ofotlivrs Fiirmeilytlie lufnniyor the punishment
us being characteristic oflhe crlmo and mil Hie nature
oflhe crime llsclf was ihete sl or Incompetency hot
In modern times Immediate reference hits been made
tn Hie olliiixv IIHOir hIiiiu it Is the crime and not tho

which renders Ihooueniler unworthy orIiiiiiNlimeiit the common law Iho punishment or thu
pillory Indicated tlieriawiiii uudcoiiuquehllyuo
on who hail stood In the pillory could uftei ward bo n
wmcHHt hut now n person Is competent nllhmigti hu
has iiiulergone npuiilshmrnt Torn libel Irexnav or
riot mid on Iho oilier hum when convicted or nil In
rininus crime he Islncompetoiit although his punish
ment may have been n mere tine llie crimes which
render n perwui Incompetent nro treasoii ftlouyall
olleusea founded lu trnud and which come within l he
general n ttoiioftheci7ian osf of tlio Itoiuuu law
as perjury subornation ofperjury and lorgery piracy
swindling cheating so ulso barratry conspiracy at
the suit of the King

WHAT IS CONSPIRACY

nt ths suit nf tho King It Is tho very caso
which has been so often described here when tlio
altiirney general oil behalf of tho Klugllled un In ¬

formation ngalnst n man for conspiracy eon
splrnuy to Honor tn hinder In somo way tho opera ¬

tions of Iho lovernment lo Interfere with Its
revenues to liitorfira with tho Just execution of
tho law and whenever a man conspired In that
regard and thn Information was tiled ngalnst him
by tho King 1 taku It Hint that Is eoiuplraoy at
tho suit or tho king and tlmt ono convicted
thereof bccitmo infamous nud wns not allowed to
tMiiiftr ijt nm snv rleht hero that under thu lto
mnn low crimen faltl Included every species of

fraud obtaining property by fatso token
by falso representations cheating cozenage
Every kind nnd description of fraud was In-

cluded under tho general term crimen vtt nnd
this wns laid down In many books I call atten ¬

tion to the same authority It Is a repetition of it
In 8 Ilouvlcrs Institutes 410

SVhAn n mnn U fwnvlrHml of nn nrTonsA Which Is In- -

consistent Willi Hie common principles of honesty
nnd humanity tho law considers his oatli as of no
wcignt anil excludes iiisiesiiinoiinsui Mnfuuu
and snsnlelnits nnntorn tn tm ndinlttcd Inn court of
justleo to dcprlro another or life liberty or property
Tho crimes which render n person Incompetent when
ncnasnorn tuwmuy convicted or ineni Briinwun
felony mid nil ntrensca founded lu fraud wlilcli como
within tho nature of tha crlinrn faUl of the llornnn
Inwns NrJurynnd utornalloiiorperjory suppres ¬

sion of tiilhnonr by bribery or conspiracy to procure
thonhsenco of n witness conspiracy to ncctiso one or
n crime or to defraud lilm of his property

Conspiracy lt dcrraild hu Uovoruuicnt of Its
properly Is tho samo

Forgerr barratry piracy swindling nnd cheating
Itlsthccrlmenniinnttlie punishment which ren-
ders

¬

tha oflonsa unworthy of credit
I will not wnsto my own lime nor thotlmoof Iho

court In attempting tn show thnt this crime If
proved Is Infamous Let It bo understood that
where n part of tho punishment Is that tho mnn
shall not bo entitled to vote or that ho shall not bo
entitled to hold office then that makes It sit Infa ¬

mous crime And we mtisttakoititocnnsldcrntlon
tha Constitution Hut ns I understood my friend
Colonel llllss his nrgument was this that
only that tail now bo called nn Infamous
crlmo which was Infamous nt tho adoption nt tho
fourth nmendment to tho Constitution nnd that
although sltico that time for tho commission of
crimes thnt wcro then punished only by line or nro
now punished

nr a toss or some civil menu
tho accused can bo proceeded against by Informa-
tion

¬

That Is what I understood him to say I
deny It That constitutional provision applies to
ovcry crlmo that Is mado Infamous as long ns that
provision exists It Is now within tho iwcr of
Congress to say that for tho commission or certain
olTcnscs not now Infamous no person shall there
nfler ho allowed to vole to glvo testimony lit
court nnd If Congress should da that that crlmu
would Instantly become l nnimous It would bo
covered by that nmendment to tho Constitution
Why It Is tho gravity of tho consequences Hint
the framors of tho Constitution were looking to
They said n mnn shall not bo deprived of his lib-
erty ho shall not bo mado Infamous unless upon
tho presentment or

INDICTMENT OF THE GIUN JURY
So with tho wonts duo process of law At tho
tlmo of tha ndopllou of theso words tho luw
may havo been changed n thousand times as to
moro notice less notice rights of appeal tic and
yd It la duo process of law If It Is In accordance
with tha ordinary process lu that State And Col ¬

onel llllss Is too much of n lawyer to dlsputo It
Wherever Iho punishment Is tn uncrown it clllzen
It cannot ba elleclcd upon Information and belief
nor by Information It must bo by tho present ¬

ment and Indictment of Iho grand Jury Section
o7 it s u c rends

Nn person shall be competent tn act ns ft Juror unl
loss hu tie n citizen of the United States nnd n resident
ortho district over twenty ono and under slxtydlvo
yenrsofage nnd n good und lawful man who lins
ttovrr been convicted of it folony or misdemeanor
Involving moral turpitude

Colonel Illlsssaldof thai Iiltpoulblolhat ft
mnn can bo Infamous In tho District of Columbia
anil not out of it Ha seems to hold tn contempt
this District or tho Idea thnt wo can havo a law
herothntlinotalso a law In tho Statu of Now
York Hut ir what ho said about the practlco In
Now York Is true I am glad that they can havo n
law thero that wo havo not here Ijinglitor
Let ma say to tho Colonel that this law was made
not by tho District of Columbia but by 60000000
of peoplo and by tho representatives or tho Stato
of New York Lot mo tell him that this law was
passed

I1Y THE CONGRESS OF THE UNITED STATES

and It Is not for htm to say that 50000000 ofpcoplo
havo not tho right to declare who shall bo compe-
tent

¬

Jurors It Is tho samo as though It hud been
re enacted and rc cnactcd by every Statu In this
Union And what Is that That ho shall not ba
allowed to sit upon a Jury If ho has been convicted
of a felony or misdemeanor Involving moral turpi-
tude

¬

No mnn Is Infamous becauso hu Is sixty
flva years of ago neither Is any man luramoits be-
causo

¬

ha Is only twenty years old Hut whenever
ynnslngloontnman and mako n law special lu
his case which Is general to others nud that law
deprives lilm of somo right then ho becomes Infa-
mous

¬

IN THIS DISTRICT

n man who Is not permitted to sit upon a Jury ho
causa ho has been convicted of n crlmu Involving
moral turpitude is an Infamous mnn Does tills
Involvo moral turpitude gentlemen I call your
special attention toll If It docs then tho crlmo
Is Infamous becauso to bo convicted of n crlmo
hy tho law of tho land renders it man Infamous
Tho moment onoof my rlghtsls taken rrnm me that
moment I nm uticrnwned tliat moment I ccaso to bo
a sovereign and become an outlaw Ill nm correct
In this If this Is an Infamous offense then omitre
tho court has no Jurisdiction As ft matter of fuel
ascxptainnii uyjuugo iviisounmi so cienriy ex ¬

plained a lino Is drawn by tho law or this District
between Infamous oirenses and misdemeanors
aud that lino Is tho wall ol the penitentiary

MY FIRST PROPOSITION

was as to probablo causa nud for tho purposonf
supporting my proposition that there was no prob
nblocausc I Invito the attention of tho court to
thu Information and to tho affidavits Tlio second
nronnsillon Is Is IhlsauliHamouscrlmuT And I
liaveciidcnvorcdtosupportinyrcnsonliig upon that
I hellevo that thero Is no particular propriety In
arguing that particular question further Tho
question and really tha only question now left
is whether tho court will abandon tho practlco of
100 years or whether tho court will say to nil per
sons wishing to Indict others for oirenses of this
gravity You must go before thognijul Jury
1 stato tha tha law Is that this oourt has un Juris-
diction ovor tills nirense until nu Indictment hits
been presented I stato that oven If tho court has
Jurisdiction

THERE MUST II li rRODAULE CAUSE

that that probablo causo musl ba Iho affidavit of
ftomo man who kiiows auu stales mo iiicis j siaio
that the practlco nf allowing u man to bo nrrrstvd
without oath ornfll relation Is simply Infamous und
nny court in tho United Stutos that duos it ought to
bo Impeached nnd ir It Isdotio In tho Southern
Dlstrlctof NowYork It Ian dlgraco to tho South
ern District or New York I Insist that there must
bo nu oatli that tho facts set forth in tho oath
must nmount tn probablo causo And another
thing 1 Insist Is thnt tho Information Itself must bo
rcnsounblo not contradictory mid that thu pleader
must set forth tho facts Now let tho Court Just
for n moment look nt thu case My client haillved
lu this District many years against whom nchargo
was never mado Suddenly ho Is arrested It Is
suddenly telegraphed ovor Iho United States that
ho Isn thief nud robbor that ho Iius conspired
with other thieves and robbers to defraud

THE GOVERNMENT OF THE UNITED STATES

that n court upon tho Information filed
has Issued a warrant for his nrreit thathonas
been brought Into court ns a common felon that
ho has been compelled to glvo hall or gotojill nud
nt tho same tlmo ono of the I aw officers of tho Gov-
ernment

¬

congratulates himself that ho hnsbrnnded
this man as ii thlcL i ow Simply by ho Instru-
mentality of this Information 1 wir hero to day
that Ifthat Information nud tho cvldonco upuu It
had been taken In n grand Jury r qui no honest
grand Jury would hnvu Indicted theso defendants
They wero branded through this machinery nud
in uu other way

HERE IS WASHINGTON

of all places In tho United Suites It Is necessary to
keep tlio grand Jury bctivvcu tho citizen nnd tho
lovernment Hero Is where tho lovernment Is

most powurful within theso leu inllei square thu
lovernment Is absolutely supremo and sovereign

Hero If anywhere Cabinet officers havo lullti
encej here If anywhere they havo palronngu
hero If anywhere they can trainplo upon tho
rights of tho citizen here if anywhere there
should bo n grand Jury to Bland between thu
humble man nud the holder or office Hotter do
nwaywith Itlu every Stato or this Union than
here lu Iho District of Columbia Uccauso tho
body of tho peoplo In tho Stato may protect tlio
citizen but here Ir ho can bo branded If his
whole life can bo mado n shame If his wholo fu-
ture

¬

can ho blighted upon
A MERE OATH Oil AFFIRMATION

imKPri unon Information ami belief here whoro
that can he done he should hnvu thu protection or
the lime honored Institution known ns tho grand
Jury Olio more point as to the history of tularin
atlnns In this country I hnvo taken pains to point
out every section of tho staluto from year to year
from tho commencement nf tho Government al
niistto tha present time In referenco to tho uso uf

tha word lulormatlnti I will not tako up tho tlmo
nfthu court 111 reading It hut will simply say that It
commenced with revenuo cases audit ends with
revenue cases Nearly every casu cited by tho
other sldo Is simply n revenue caso where thero
wasa lino and penally nuu wucraveriueru wns a
Duo nnd peunlly I ndmlt that tho accused parties
cnu bo

rtlOCECIiril AOAINST IIV INKORSMTION

Allermy client hss been branded by n Cabinet Of
fleer slier he has been branded upon an nlllduvlt of
itnolher official because that official being as
I hCllete uu honest mnn swore only what others
had toll lilm und so far ns this case Is con-
cerned

¬

It was tho name ns If ho had itiiulu un aff-
idavit

¬

al nil nRor my client has been ut rested nnd
defamed when hu Is held up in scorn lo publla
ludlgnnllon It Is nbout time that If there nro any
doubts they he resolved ill his favor Hut Instead
of that not satisfied with tho harm already douu
not satisfied with violating thoctistoin ofouu litiu
drcdatidlxtyycnns iiotsatlsflcd when they wero
afraid to present the caso to Iho grand Jury

AFIIAID AFI1AHI

I say tho word knowing what It mentis when
thoy were nfrnld to present lllo the grand Jury
when they coma to litis court having themselves
waited until nearly Iho erplrallon ortho siatulo of
limitations having then hy an affidavit Illegal
nutl void accomplished tho arresting und thu
innllgnlii or this man they now say If yon
havo any doubt resolve that doubt ogalnst Ihode
feudants Colonel llllss says Thu safer way it
you have nny doubts ns to your Jurisdiction Is to
proceed I And I repeat this simply because tho
Colonel is now present I say If thu Court lain
doubt as to Its Jurisdiction stop I If thu Court Is In
dmiblasto whelherthls Is or Is not nn Infamous
crime stop If tho Court has any doubt as to
whellieror not these affidavits cotini to probablo
causes stop I No court can goon to llual Judg ¬

ment a Judgmont that takes from a man his lib-
erty

¬

or property without
11EINO A8 CLEAR A3 DAYLiailT

as to Its jurlsdlctloh nud power Tho nbsolula
knowledge that you have Jurisdiction makes yuu
clear In your high office And so I say nud not
only I but tho law says If you hnvu the slight
est doubt stop I I say there Is not it count In tho
Information that Is good thero Is not a count that
Is not contradictory If thu Court says this also
stop I I say Him the affidavits uro both absolutely
null and void Jf tho Court also says so stop I 1

say that ino crlmo is itiriinotisniiu it moocicnu
nutsnto convicted of It they will not bo allowed to
sit upon Juries In this DUIrlct thereby being

DEPRIVED UF ONE OF TIIKIIt RIGHTS

and if tha Court U In doubt upon tltatj subject
stop I lsay It Is n thousand times better lo submit
this caso to a grand Jury so that nt least twelve
men may upon their oalhssav After having ox
atnlitedlhu cvldenco wo hellevo Ilia dcfeiiunus
luugulltynmtmighttnbetrlcd 1 hellevo Hint Is
tho better way und If tho Court so believes 1 iy

Hop I It Is uu infamous thins to traduce clllzHit

Itlsnn Inrnmous thing todefmudn man of his
reputation upon mere Infirmatlon nnd holler
Aud If tho Court thinks so I say stop I

Argument orjlr JclH tlimidtrr
After recess Mr Clintullor nildro33Ctl

thoCourt as follows
May It plcnso tho Oourt after tho very elaborate

nrgument of Judgo Wilson and tho cloquontnnd
cxhnustlro dl cuvlon of this subject by Colonel
Ittgcrsoll I shall not require tho attention of Your
Honor hut briefly Thero nro n few nspVcts of this
caso which up to this hour havo not been as fully
presented In couscquciica of tha limitation of Iho
tlmo of tho speakers ns they porhnpi ought to be
I wish therefore to cnll attention tn two or thrco
principles which In our opinion control this casu
absolutely Wo understand or nt least 1 do thnt
this caso rests now In n condition wlicro Your
Honors discretion Is In a measure to dspoo of II

Yon arc asked to permit this paper to bo tiled here
In court nnd In tho event you should deem It Im-

proper to nllow this prosecution to proccd under
this process jou will lu your discretion icnd It to
the grand Jury If our appreciation of Iho law isi

correct there Is nothing tn send to tho grand Jury
for this chargo Is absolutely

DESTITUTE OF ANY CRIMINAL QUALITY

whatever nnd nil tho nets which aro embraced in
this Information do not singly or In tho nggrcgnto
express nny crlmo under tho stnluto laws of tho
United Slates whatever If that ho so It would
certainly ba Improper to perplex tho defendants
hy nny further prosecution tinder It cither hy this
menus or tho Instrumentality or tho grand Jury
Tho typo of Jurisdiction which Yoiir Honor ad ¬

ministers diners In n great many fundamental
particulars Horn tho typo which preceded It Iho
common law Your Honor Is familiar Willi tho
fact that ut common law crimes do tint hnvo to ba
delhicd General rules were laid down hy the
courts or by Parliament In tho first Ittslntico hy
tho Courts If lu Iho opinion of tlio Court nu net
which was criminally complained of camo within
ft principle n group or n class of nets the
courts determined for iho first tlmo that that net
was a crlmo Tn lllustrutu what 1 desire to pre-
sent upon that view of tho ruse I will read very
uricuy irom vinnrions vrimiuni iaw bcc ii

Hecil An olVenso which may bo tlio subject or
rlmlnnl ttroccduro has been ifeflncd tn tio nu net

committed or omitted In violation of public law
either forhlddlnz or commanding It 1 his definition
however though adequate In Hmsu States lu which
there Is no common law falts In Slates In which there
Is recognized ns will presently 1m seen n common
lnwwhlcii determines Yrotit the reason of thu thing
that n particular net Is nu Indictable offense

Acts deemed to bo Injurious to the public have In
some Instances been held to bo dosiomcniior be¬

cnuso It appeared lo the court lieriro which thoy wero
tried that lllcru wits all analogy tntweeu Biuii nets
and other nets which had been held lolminlnlincnn
ors although such llrsMiientloiied nets were not for
bidden by nny express tawnnd although noprecu
dent exactly applied lo them tkc

So thnt I nay In commoiilaw Jurisdiction whero
tho common law Is ndmtnlslercd purely In tha nh
senco of statutory control It was Hi the discretion
or thu Court to dcllnu crime nud If tho net com-
plained of commended Itself to Iho Judgment nud
conscience of tho Court ns a crlmu tlio Court had
power under tho administration of tho crlmlunl
common law to punish that net ns n crime though
not forbidden by statute and though not Included

IN ANY rilLCEtlKNT TIIERETOFOtlE MADE

Your Honor remembers that tho Drlglu nf tho
common law was Initio discretion of tho admin ¬

istrator ol It Tito King was supposed In theory
tint to hear cotitrovcrslcsnnd sctilo them accord
lug lo his Judgment nud conscience Afterward
It Is supposed under tho theory of tho common
law dhtiiigulshcd persons wcro designated In dif ¬

ferent portions of tho country to nciforthnt pur
poso so that In tho very source nnd origin ol thu
common law thero lies that peculiar prlnclplo nnd
Judicial discretion determining what is and what
Is not criminal Now Is that prlnclplo resident of
the statutory Jurisdiction which Your Honor is ad-
ministering

¬

If that discretion Is utterly aud
totally eliminated from your Judicial power hitting
under Federal Jurisdiction then It cannot bo In ¬

voked to aid the uncortnliillcs of this statute
IF TIHS KTATUTE HOES NOT DICIAUK

tha acts which are complained of in that In
formation criminal nnd if by no restatement or
amendment or tho liiiormnllon tho nets which
trohero In lliosututo hinted nt cannot ha con-
structed

¬

Into an ollensu which Is condemned hy
this statute then ns n matter of course Your
Honor will not further troublo yourself with It
It scans to mo to bo important tn know what Hill
staluto means Thu attention of tha nblo
nnd Ingenious representative of tho Uovcrn ¬

ment who held Your Honors attention bo
closely yesterday was called to this statulu
and tho construction which Judge Wilson
placed upon it nud thero was In a meas-
ure

¬

nu atlempt mado tu nnswer It hut ho dwelt
it t in I - nout iiiieny un is 111114 iuis ji inuuuuiii iiik is u iivh

question middled two authorities which ho said
only uoru It suuuowy iiuuiugy tu mu nrupuMiiun
argued nnd insisted upon und thereruro did not
really commend them

A3 AUTIIORITIEH UPON THE SUItJECT

so that as ho left It there Is not nuy nnswer nt
nil to Iho position taken by Judge Wilson Hut
under tho probability that this may bo further
noticed there being two other gentlemen to ad
dress the court on iho partof thoHovornmeut 1

havo thought proper to cull Your Honors atten
tion to thu views which havo suggested them ¬

selves to ma touching tho meaning uf this statute
Now 1 understand Mr llllss to say that Your
Honor could not tako Hits statute nnd out of It lu
tenuino what act wns denominated crlmlnul Hut
you must depart Into iho common law you must
iolntu tha common law to discover what acts III

tho common law uru hero hinted nt hy tho statute
So 1 understand It to he cuttceded that this statute
thu last subdivision or It docs not In and of llseir
dcllnu any crime nnd If you stop with thu lan
guage In litis slatttto you stop short of a dclhiulon

OP CRIME UNDER THE LAWS

of tho United States That I understand to ho con-
ceded

¬

nud therelorc that being fell tho gentle ¬

men seek roller from Unit cmbnrrnssincnt by say ¬

ing that they will hHik tu tlio common luw nud sea
what the tcini to ilcfuuid menus and niter as
certaining what that term to defraud moans nt
commuit law they will Import that meaning lioin
thu common law Into this Untitle und thereby
create the crime Wu say thnt cannot ho done
Your Hunnr Is not here holding and exercising two
scpirntu criminal Jurisdictions Yott nro now ex ¬

ercising federal Jurisdiction solely nud tho crlmo
cniiuntllo with nno hemisphere In the common
law und tho other III the statutory law It must bo
ulthern common law crime or imwtulory crime
It cannot hu madu up of port or each but tho
crime whatever It may he must hnvo Its abiding
placo or ilelluliloti either nt common low or In thu
statute Now wusay that this slatttto Is uncertain

THKY CONCEDE IT IS UNCERTAIN

as to that point thnt tho second section is too un ¬

certain In bo administered without sumo source uf
Information and the question is what source wilt
tho court consult Will It consult other statute
of tho United States which dclluo and muko penal
certain acts of officers und citizens denominating
them frauds And will It tako the definition
which may ho found lu oilier statutes of frauds
mid Import that ilelluilhm Into thu statute nnd
suy that Is what this siatulo means Or will Your
Honor go on nu excursion lo tho common law nud
Hud tho dcHiiltlun thero Now tvu say that tho
Jurisdiction of Mils court l limited hy constitu-
tional boundary rrumdcniilug crimes thnt Your
Hotiur cannot dcllnu n crlmu that that Is wholly
nnd essentially n legislative power to dclluo it
crime In the cslnlilUhnient of n government

Hiding thu several departments Into n trinity uf
EXECUTIVE MXHSLiriVU AMD JUDICIAL IOWKRS

wo necessarily mado somo chaugo upon what Iho
Jurisdiction wns therololoro Tho very object of
those constitutional limitations nud boundary was
to establish ituowoidcruflliliigs It waslosepirnto
into tho several departments tho pawurs of
the government In England ns Your Honor re
member they were exercised In mass Iarllu
ment hud no restraint upon It It left Iho courts
tho power to administer tlio criminal law as it
scouted good ill their Judgment nn thu case Now
lsay that that power fcglslallvo In Its nature
which was nrcsent and possessed hv tha English
courts Iiuk been taken away Irom tho conns of
tills country tuaiiiiacourisui tins country nuvcr
Hail Hiat power ineru is it caso sit jfiiiun
which bears Un two aspects of this caso pagu

nutlinritsonf tlio United States nenllist Chlv- -
ton whero tho Governor of Arkansas was arrested
by tho United states nuinoruic ior nu

ALLEGED VIOLATION OF TUB ELECTION LAW

oflhe Uullcd States nud It was claimed upon tho
part of the representative of thu Uovcrnmcut that
no wnsnu election umccr ah uiucun nnu umh
milled frauds III thu courso of nu election wcro
subject to certain penalties nnd liabilities under
that statute As Your Honor icinenibcrs Unvcriior
Clayton was charged with being nit election olllrur
willilii thu men nlug oflhe siatulo and arrested by
the United States niithnrltyiitLHiloltock Now Iho
Court has held Unit tho loveriiurdld not coma with
l iin rlll tmHiiiiii nf tliolenii election officer
therefore tho courts having no power to extend
thu meaning to embrace a caso that possibly might
bo within the mlichlefof the law might bu within
tho reason of tho law but was limited In its power
to punish acts that werowlthlii thu lettoruf tho
law nud the Court held that hu could not bo pun ¬

ished under Hint stnliito nud tho courts suy United
States vs Clayton Dillon page -

When courts In continuing statutes depart from
tholangungneimiloyed hy Iho legislator they Incur
thu risk ofuiUtaklng Iho legUlnllvu will or declaring
It lo exist where In truth It has never had uu ciprcn
aluu Thologlthnulotunclion or courts h to Itgerjitrl
thu h ulstallve w III uol lu supplement It or lu supply
II ThoJudlclnryiiiustHinlliheinselves tu expound
ing tho law Ihuvcuiuiol muketl It belongs only lu
the legislative department to create crimes und or¬

dain punishments
SO THAT THIS IOWUIl

which was conceded to exist III Ilia common law
courts or England to dclluo crime nnd In pun
ish acts which came within tha rules thereluforo
established by thnt power whloli thu court had lo
introduce such nets lutu tho consequences which
were provided for other acts merely does
not here exist and Your Honor cannot lu deter ¬

mining whul this crlinols what nro thu bounda ¬

ries and limitations of It cxerclso any dlscrollun
at nil You ran of course hnvo recourse to tho
common luw lu explain nuy term ol n shituta that
does not have u statutory explanation which
Is a law term which Is proper to havo recourse to
tho common law to Interpret Hut Your Honor
ciiiuotsiirthalccrtnliiucts becniisuliilhoonluloii
of Your Honor those acts uru within thu mischief
of thu Simula which tins mauo certain olher nets
crlmlnul nlso comes within tho condemnation of
thiUstiiliiio Now there Is a ensu lu tha 1st of
liimcnrord verrltt vs aiwih i iiiatcniuni
page lC

The languaga of tlio statute Is to be strictly adhered
to hi the construction or penal laws null when It has
itnalural and plain iniuiilnguii uitlllclul or turceil
one Is not luheuduptcd I 111 Com ssi llwan on
Hliitror 7ll Van Ililkeiihurifh vs Tnrrct7 uw
IViurtswIII not glvo uu equitable construction ton
pniiiil law oven for Iho luupnso or eiiihrncliig rosea
dearly within llm mischief lo Im remedied United
Mutes vs Sheldon 3 Wheat IIIM Myers vb Custer tl
Cowwl7i I la jk elt vs Hi ale Muuii til They sedu
lously limit Hie action or penal btntulutto tlio precise
nuns iluw rlbtsl In lliemiiud icjcctuu Interpretation
tending lo comprehend mailers nut named by tho
ltsrWUtuiiiillhuiitihaiiulagoui Thuuuiiiurlllcscllod
me explicit lo tills pilot nud mo hi unison with
numerous olh rs lngllsli mil American I ono vs
Howies I Hulk M lloulger vs l ugusu 1 1low II
llein ng vs Hidler 3 East 31 Jl

III the 6lh of Whealuu thero Is the cow of tho
United Bluws v ii ittuuror iuivi juiicu aiur

3

shall delivered tho opinion pagoill lie says It
Is tho Legislature not tho I url which has to de
flnu n crlmo nnd nrdaln Its punishment

It would ho dangerous Indeed lo enrry
tha prlurlplathntn caso which Is within tliorcn
son nr mischief or tho stalutu Is within Its pro- -
visions so far ns punishing acrlmo not enumerated
In tha statute becauso It is of equal atrocity and
kindred character Willi those Which nrocuumet
nlcd

WITHOUT WBARYINO YOUR HONOn
with nny further citations of authority upon thnt
point I licllovothat It will bo conceded that Your
Honor must look to this staluto to dctcrmlno what
nets not what general principles nro laid down
not whnt general classes of nets nro forbidden but
In sco whnt particular Individual acts aro forbid
den and thearlma Is constituted or nets which
nro by statute individualized and distinguished
from nil other acts Tho policy of tho law of tho
Uullcd Stales Is not to punish crimes In cross or to
deflno crimes In groups nnd classes nt they might
hnvo been defined nud wero defined at common
law when tho Court finds nu net which
lu Its opinion comes within tho group
nnd punished It hut tho court must sny thnt tho
stsliuu creates tho crime It being ft legis ¬

lative act to mako nuythlng criminal and
tho coutt wilt not press beyond tho let
tor of n statute but wilt took to It to sco whnt nets
not what general principle but what acts nro do ¬

ll nod to bo criminal Now If you tnko this
stnluto nud coustruo tt under tho light of thnt
prlnclplo there Is not any difficulty In defining
and comprehending what it means Ills admit ¬

ted that tha second subdivision Is uncertain too
uncertain to bo administered lu nnd or Itself nnd
therefore wo sny that It has reference to othcrstat
utcsof Iho United Stales which hnvo in ado thlsstat
uto certain which have dellncd frauds nnd hnr
lug dellncd them mndo them punishable If
consummated This staluto innkes Iho at
tempt to pcrpetrnta thoso frauds punishable
nnd It docs not extend lu lu cllect beyond at ¬

tempt to iwrpctrnto crimes which by thu statute
If perpetrated nro mndo punishable hy statulci
Now It cannot ho said thnt becnuso this court hai
ndoublo Jurisdiction

IT HAS A COMMON LAW JURISDICTION

nnd also Federal Jurisdiction that for that reason
there Is no difficulty whatever that It can resort to
tha common law to help nut is statutory crime
There are no crimes nor can bo nny crimes against
tho Government of tho United mates which uro not
dellncd by tho statutes of tha United States no
inniter tuougii tuo court wnicu tins luiiuoruy to
Imposo criminal punishment for violation of
statutes or tho United States nlso has authority to
administer thu common law lu some other re-
spects

¬

Yet that fact docs not chango this statu
tory Jurisdiction nor docs It affect tha Interpreta ¬

tion of tho statute It could not ba contended sue
cessntlly It seems to me that Your Honor would
visit ono Interpretation upon this statute In tho
District or Columbia and Iho United Stalest
court silling In Ilia Now York Jurisdiction should
placo another Interpretation upon It Tho staluto
menus tho snmu throughout tho entire Jurisdiction
or Iho United States It means tho sumo I n thli
court no more nml no less than it means In any
othei United States court Mr Hlshnp says
Ulshop on Criminal Law 1st vol sec lJV
Conlrary Iherefore lo Du 1onrrati wo nnswer Iho

first qucHiloii In Hie negative i nnd thus conclude that
common law oifcnscs ngalnst the lovernmont do not
lu tho broad sense of Iho proposition exist w lllitu thu
I Kill mulls ortho suites even If tho tribunals hnvu
lull crlmtnat law lurlsdlelloii Whether they hnvu
such jurisdiction Is tho next question tmr Judiciary
acta have expressly given to Hio Clrruitnnd District
Cminalogetlier wo need not Inquire bow divided

crimes agntnss
tlio United Htnttsfumniliicd cither un laud orsoitt
nnd It Is difficult lo doubt that thinuwnrds nro broad
enough lo Include commoiilaw crimes tr bucIi thero
nro but whether the answer to Iho llr l or second oc
iMitlt or tho uhovo questions Is In tlio negative the cons
elusion Is the same supported hytho decided cnsesJ
wlilcli hnvo at last reached thn result hynpnlliol
doubts uncertainties nnd contradictious that ths
United Slates Courts cannot punish offi nsca against
HietlciiernKiovcrniiicnt until BPcclllcd mid dellncd
by nu net uf congress

Now what Is thnt Certainly thero can bo no
Interpretation sought or a stnluto after It Is tics
lined After it thing Is dellncd thero Is iioluterpnT- -
tallon further to bo borrowed to aid ono In accom ¬

plishing whnt Is already accomplished 11 tha
cilmo must ba dellncd by a staluto It is clearly de ¬

llncd It did not reserve tho necessity or going to
tho common law for a further definition Hut tho
definition Is complete of Itself nnd lully dellncd
This authority says that tho United States can
not punish nllenscs ngalnst thcaencrnlOovcnimcnt
until specified nutl dellncd by net of Congress
Nuw UKjn this stnluto ns to the correctness1 of
these comments of Mr Wharton It seems to ma
there ran hu un controversy Ho says As It hi
settled that the United States courts havo no com- -
mon lnw Jurisdiction tho staluto MIO must bo
limited to conspiracy to do acts forbidden by
statutes Hence a conspiracy tu defraud cannot
bo prosecuted under this Blntuto unless tho fraud
no Olio ior svilieu net is peimni iviiim iiosiiii1 in
dieted Now Hint subject Is not left lu n duubt
rut condition or mini hy this author It slntot
with cxpllcltness with certainty with nssurauca

THAT THIS IS THE TRUE INTERPRETATION

of this statute No authorities nro cited for nr
ngalnst tho proposition but It is assumed thai It 14

thu untttrnl und thu only Interpretation or that
stnluto that It docs not coiilem pinto any fraud
that Is not designated sonic wlicro lu tho laws of
tlio United States ns it crlmlunl lrnud Not
only so hut ho mado separately puiilsha
blo ns such Iruui Now It that bo
true what is there in this caso Aro theso
nets In this Information any of them madu pun ¬

ishable Undoubtedly nobody will pretend than
If it Is said that llrady nnd tlioso nssocluletl Willi
lilm ubiiscd their discretion Is thero nuy stntuto
of tho United States making It penal lo nbusu
that discretion There curlnliily is not If It 1st

said they appropriated for thesu contracts lnrgor
sums of money mnn nicy wcro authorized unucr
thu inltn nil numinisirauon oi ino iaw to nppro- -
ssrlntf Is Hint mlsnnnrnnrlnlton mado nenal ior
loltilv not Aro tha means which tliev used oral
legcdtohavo used In accomplishing Ihlssupposcd
fraud made penal either onoor nil ur them Cer-
tainly

¬

not Thou hero uru a group of nets distin ¬

guished nud
MENTIONED IN THIS INFORMATION A8 IIIPnOrrlt

neither una of which standing nlonc Is mado
penal by thu statutes oflhu United Stales nornll
oflheinpul together Not III terms nnd It Is ad ¬

mit led thnt there Is nowhere within thu statutes of
tho United States n law which denounces it pen-
alty

¬

ngalnst thu nets specified In this Information
And Colonel llllss nrgulug on this view sujd
you can help out this staltila by going to tho com-
mon

¬

law to discover what acts at common law
uro rrnttds and come here nutl Interpret Iho terms

to ilclraud and when you hnvu discovered tlioso
ucls which under thu common law would re ¬

spond to your dcunltlou that you may look hack
iignlu Into this Information and say whether 111 do
acts delineated hero hold kindred In mischief
not lu thu letter fur there Is no mention In tho
lettor but tlu thu acts mentioned In this Informa ¬

tion hold soiuu remote kindred to acts which at
common law would hu held to accomplish Iho
fraud If so youcaii como nud administer this
Bluluto ns a criminal statute Nuw If Your Honor
please wu mi that that Is not so nutl wu say fur ¬

ther that It Is unnatural that any other Interpre-
tation

¬

should bo put on this statute Now It has
been discussed so amply that It Is not proper to
weary Your Honor

IN COINd oven it again
that when a statute Inhibits nctslugeucraltcrmsll
dont follow that all nets that cuuiu within tlioso
general terms uru thu nets mentioned mid In ¬

tended by the statute lor Instance It Is held In
thu --d ot Otto Whero u statute denounces all
cheats und false pretenses It Is distinctly decided
by thu Siiprcinu court there that that docs not
mem all clients nnd all ful o pretenses hut It
menus such cheats nud such filsoprctrmcanswcro
dellncd to bu criiuliiil cheats aud criminal pre-
tenses

¬

Nuw Mipsu this stntuto Iiils unrestrained
meaning What Haiids docait cmhraco It em ¬

braces criminal frauds frauds that would subject
it person to liability In it court of law It embraces
frauds that would subject n person to liability
lu it couit of equity nnd it embraces frauds
that nre too small for thu law to tintlco In any ot
Its jurisdictions There uru IrauiU clear and dis ¬

tinct frauds that no court of law will taku cognl
zauco uf becnitsu they uru ton trilling nud thu court
will not cucumber Its records with them hut thli
statute If it menus what thu gentleman says II
means covers all Irauds

OF THE SLIGHTEST AND VAGUEST CHARACTER

commoii hiwor civil frauds criminal fraud equl
table frauds frauds tou tuiiill tu notice nud Iruudi
which work no dninaga whatever Now wo saj
If this stntuto were it civil stntuto anil Your Houot
were administrating a court of civil law you would
apply to It tho Illustrating maxims ortho civil law
If for Instance Iho fraud worked no damage whnl
would Yuur Honor ny Yuti would say that thu
well known maxims of thu civil law would apply
Ihntthestatiitulsheld In subjection by such max
Imsiitid that such frauds uru not Included lu It Hit
lie Introduced lutotlio family Ifcriinlnulstututcsia
what subjection Is It held thero Why thero uro
rules that control tlio criminal Jurisdiction lu nil
Its departments nud nil laws which are adminis ¬

tered lu thu criminal courts must bo strictly con-
strued

¬

Thutrulu Isn criminal maxim but not u
civil nud when you placo the Hatutu within the
criminal Jurisdiction of tho court you placo thai
Sluitlio mere suuject tu tuu iiiuueiiecs aim rostraim
of that maxim of tha criminal law If you mnkun
stntuto general lu Its terms by which mi net li

DENOUNCED AND MADE PENAL

nlthoiigh It says nothing about thu Intent of Iho
person committing tho net yet It being a mixhii
of tho criminal law that no person would commit
n crime without n criminal intent you would hold
thu cilmiiint inuxlm which requires thu pres
ence ufu criminal Intent lo complete thoolleuso
must ho hy linpllcnllonbo Inserted lu that statute
Therefore Iho effector tho ttittutu would bo limited
under that maxim ot Iho criminal law Now wo
say that when Congress familiar with nil tho
innxims of the crlmlnul law iamlllar with all tho
distinctions between criminal nnd civil biwvrlicii It
Introduces tlmt clause Into tha stntuto Introduces
It thciu subject to nil the restraint and limitations
thnt uro placed upon criminal statutes and that
Is ns 1 understand It what Mr Wharton says
Doing n criminal statute ho treats It ns olher
criminal statutes and inasmuch as Hide cm bo
no crlmu against thu Government of the United
States which H notdcllued by net of Congress
not defined somowhero hut dcllned hy net of Con ¬

gress to ho it crime and Inasmuch ns tills staluto
DOLS NOT BO HKtINF THE CRIME

It Is certainly nciessury logo to somo olhcrilnlitla
which docs dttliio what is lult hero undefined All
thcru Is Ion here undefined Is thu term tu defraud
thu Hulled States That in this stnluto Is notdo
llued It Is declared against t It Is provided Hint
ir persons attempt It under Iho clrcuinbtnneeu
metitlniied hero they shall be punished so nud so
Now If Your Honor plcnso thero li another rea ¬

son why that statute should have that Interpreta ¬

tion In the llrst place this crlmo of conspiracy Is
not it popular crime liilhuestlmutiouot tho law
conspiracies have heroine odious This crime of
conspiracy ns compared with other crimes Is it
vagrant crime a crlmu in dUtepulo In tho law

therefore Is not tu ho extended It Is
limited Tho course r tho criminal legislation of
Iho country lllo expel conspiracies entirely and
three or four rniinirios have entirely abolished tho
rrlmoofcoiisplincy Thecoiintrleswhlcli Wharton
says nro mppokcd lobu behind uslti civilization
havo ill covered

11IK CRIMS or CONSTIUACY

to furnish such means of brutality nnd oppression
Hint they hnvu thought It politic mid wlsu lo nbol
tsh It nud It stands lu many lluropeun countries
us expelled from the criminal codes of thoso coun
trios entirely if It 1st reprobated nnd execrated
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